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GENERAL COMMENTS RECEIVED

FROM MEMBER STATES 

ALGÉRIE / ALGERIA

We are pleased that UNESCO has formally recognized the intangible aspect of the heritage, and that a new standard-setting instrument is to be prepared for safeguarding the intangible cultural heritage, in particular laying down the international standards and obligations that States Parties to that instrument must observe for the safeguarding and promotion of this heritage.

We fully concur with the general understanding of “intangible heritage”, for it enables us to open up possible avenues of approach that are practical and feasible. We should nevertheless prefer, for the sake of overall consistency in the process begun by UNESCO for protecting the cultural heritage, both tangible and intangible, that the convention for the safeguarding of the intangible cultural heritage be understood as a process of making the 1972 Convention more thorough, within a cultural approach which covers the past, present and future significance of the intangible element, and understands cultural practice as a cumulative and informal accretion.

By “more thorough” we mean – in addition to practical rules and mechanisms – the recognition and rehabilitation of an intangible dimension which has so far been buried in, or merged with, the tangible; this would restore balance, and reduce the present disparity between these two aspects of a single cultural heritage. Moreover, any approach seeking to make this intangible aspect the subject of an international instrument for safeguarding and protection must necessarily stem from the spirit of the 1972 Convention on the cultural heritage, which, despite its inadequacies and omissions (largely due in our opinion to the state of knowledge and the historical context of its day), enshrines culture as the central element for study and for negotiation, in which static cultural assets (sites and monuments) and dynamic ones (folklore and traditional cultural practices) both exemplify a single ethical and moral awareness with which market considerations, or the turning of cultural qualities into property, can have nothing to do.

In putting its weight behind the living exponents of the cultural process, and consequently the rules and protective measures of those groups which possess the traditions and knowledge, not least by means of intellectual property rights designed with an industrial context in mind, the convention for the safeguarding of the intangible cultural heritage would run the risk of amputating the whole ancestral dimension of a collective cultural process whose living instances, intangible though they may be, are the only one of its aspects which can be quantified, monitored or protected.

Algeria’s Law No. 98-04 of 15 June 1998 (the Cultural and Natural Heritage Protection Act) includes the intangible heritage in its Part IV, under the heading “Intangible Cultural Property”. Three articles are devoted to this:

· Art. 67: Intangible cultural property is defined as the whole corpus of understanding, social constructs, knowledge, know-how, skills and techniques based on tradition in the various areas of the cultural heritage that show real signs of linkage with the cultural identity of a person or group of persons.

This involves the following areas, among others: ethnic musicology, traditional and popular song or chant, hymns, melodies, plays, choreography, religious ceremonies, the culinary arts, oral literary expression, historical recitations, storytelling, fables, myths and legends, maxims, proverbs, sayings and games.

· Art. 68: The protection of intangible cultural property shall have the object of studying, safeguarding and conserving traditional cultural expressions and materials, and covers, among other things:

· the establishment of bodies of information and databases concerning the intangible cultural heritage, by means of identifying, transcribing, classifying, collecting and recording it, by all appropriate means and on all types of medium, from persons, groups of persons or communities possessing such intangible cultural heritage;

· the study of collected materials, by scientists and specialized institutions, so as to deepen understanding and discover social and historical references concerning identity;

· to safeguard the integrity of traditions by ensuring that they are handed down and spread without distortion;

· The materials of traditional and popular culture shall be the subject of conservation measures appropriate to their nature, so as to conserve all forms of their remembrance and hand them down to future generations;

· the spread of intangible, traditional and popular culture by all means: exhibitions, events of various kinds, publications, communication in all its forms, procedures and media, and the setting up of museums or museum departments;

· the recognition of persons or groups of persons possessing an item of intangible cultural property in one of the fields of the traditional and popular cultural heritage.

· Art. 69: The property identified in accordance with Article 68 above on the initiative of the Minister of Culture, or by local government bodies, or associations, specialist bodies or institutions, or any other qualified party, shall be included in a national database set up by the Minister of Culture.

The provisions of this Article shall be implemented in greater detail by Executive Order.

In this Act, drafted in the spirit of the 1972 Convention, intangible cultural property is identified by its inherent cultural features, under the view that the cultural sphere is generated by values and qualities which may be appreciated but not priced, and which only conventions of an ethical or moral order can encompass. As to the laws, standards and rules necessary for the management and protection of property regarded as intangible cultural resources, these should be provided for by specific instruments belonging to the sphere of economics.

Conflation of the cultural and economic approaches would in our view run the risk of compromising the principle of safeguarding the intangible cultural heritage, through a shift in the direction of economic forms of classification.

ALLEMAGNE / GERMANY*
Germany subscribes to the statement of the Istanbul Declaration, that “the multiple expressions of intangible cultural heritage constitute some of the fundamental sources of the cultural identity of the peoples and communities as well as a wealth common to the whole of humanity”. In the field of bilateral cooperation, the German Government has a long tradition of assisting other countries in documenting and safeguarding their intangible cultural heritage. We therefore support UNESCO's efforts toward the preservation and promotion of the intangible cultural heritage.

AUSTRALIE / AUSTRALIA*

Executive Summary

Australia welcomes the opportunity to participate in discussions regarding the UNESCO preliminary draft convention for the safeguarding of the intangible cultural heritage (CLT-2002/CONE 203/3) (the preliminary draft convention) and acknowledges the receipt of the Recommendation of the Intergovernmental Meeting of experts on the preliminary draft convention for the safeguarding of Intangible Cultural Heritage (the Recommendations). It strongly supports effective international initiatives to preserve the intangible cultural heritage. However, Australia has serious reservations about the process by which the preliminary draft convention was prepared, the ability of a convention to effectively safeguard the intangible cultural heritage, the potential overlap of the preliminary draft convention with other international developments in this area, and whether a convention along the lines of the preliminary draft convention could function effectively to meet its desired objectives.

Our reservations lie in several broad areas:

· the apparent intention to develop a binding convention to achieve desired outcomes and the pace at which the preliminary draft convention has been developed;

· the absence of agreed international standards in the identification, definition, conservation, preservation and management of the intangible cultural heritage and the lack of guidance to assess significance;

· the lack of adequate definitions;

· the unacceptable diminution of the role of Member States; 

· the inappropriateness of a list-based approach; and

· the possible overlap between the preliminary draft convention and other international mechanisms currently in place.

The detail of our concerns is set out below.

Australia considers that, prior to commencing substantive negotiations on a convention text, it would be necessary to undertake further preparatory work in the following areas:

· analysis of existing international law, conventions and other instruments to determine where gaps in the protection of the intangible cultural heritage may exist;

· analysis of the impact of existing UNESCO programmes for safeguarding and promoting the importance of such heritage;

· analysis of national measures for protection of the intangible cultural heritage, with a view to identifying useful policies and programmes to inform international debate;

· the development of agreed guidelines for assessing significance; and

· analysis of work being undertaken in other international forums with a view to ensuring that consistency is achieved and duplication avoided.

Background
Australia has experience to share in the debate on the intangible cultural heritage, both regionally and nationally. 

The Australian Government recognizes and celebrates cultural diversity; and accepts and respects the right of all Australians to express and share their individual cultural heritage within the structures and values of Australian democracy.

Since the 1990s there has been a growing awareness of the contribution made by people from non-English speaking backgrounds to the cultural fabric of Australia. Policies now emphasize the “living” or contemporary nature of all cultures represented in Australia including indigenous culture, and promote the role of intangible culture in the identification and celebration of significant places, objects and events.

Through its national cultural institutions, the Australian Government is actively engaged in identifying and documenting Australia’s intangible culture, through oral history programmes and celebratory festivals. 

The National Library of Australia is currently contracted by UNESCO to develop Guidelines for the Preservation of Digital Heritage in the context of a proposed UNESCO Charter. The preservation of digital heritage is recognized by the Australian Government as an important issue receiving detailed consideration as part of a broader framework of policy responsibilities and priorities. UNESCO’s selection of Australia to assist with this project is a clear recognition of Australia’s expertise and involvement in international heritage issues. 

We believe that the development of guidelines for significance assessment and the development of documentation standards is an important preliminary step, one that has been absent from the process for the intangible cultural heritage. The neglect of this step in the process would render the preliminary draft convention unworkable, if adopted in its current form. 

Australia has recently introduced a detailed legislative scheme providing for creators’ moral rights under copyright law. These rights provide a mechanism for artists from all cultural backgrounds to ensure appropriate use of their work and protect its integrity. The Government has also expressed support for an extension of the protection given to individual creators that would give indigenous communities a means to prevent unauthorized and derogatory treatment of works that embody communal images or knowledge.

Australia has played a role in assisting the development of a regional framework for the protection of traditional knowledge and expressions of culture in respect of Pacific Island countries. This project was sponsored by UNESCO, the Secretariat of the Pacific Community and the Pacific Islands Forum Secretariat. 

In a multicultural society, the intangible cultural heritage, through its transmission, is constantly being redefined and re-interpreted. The preliminary draft convention itself notes in the preamble that such heritage is “fundamentally safeguarded through the continued creativity of an enactment [performance] by agents [representatives] of the communities that produce, maintain and transform [adapt] it”. It is this contemporary relevance, and the dynamic nature of much intangible cultural heritage, that the preliminary draft convention fails to address adequately in its operative provisions. Indeed, the preliminary draft convention states that one of the ways to safeguard such heritage is through documentation, while for some indigenous groups documenting it will be inappropriate.

Australia recognizes that UNESCO has played a key role in safeguarding and promoting the importance of the intangible cultural heritage, and Australia supports UNESCO initiatives such as the Living Human Treasures Programme and the Proclamation of the Masterpieces of the Oral and Intangible Heritage of Humanity. 

However, these important initiatives are in their early stages and it is important to give them time to be effectively used and to review their impact before committing to any more formal mechanisms for the protection of the intangible cultural heritage. In particular, the methodologies for assessing significance utilized in both programmes should be more fully explored and reviewed. The outcomes of such a review would assist in the creation of a coherent set of standards on which to base significance assessment criteria that should form the crux of any international convention.

Issues

Australia remains committed to the protection of the intangible cultural heritage at a national level. However we have strong concerns regarding the approach being followed in preparing the current preliminary draft convention. These include:

· The apparent intention to develop a binding convention to achieve desired outcomes and the pace at which the preliminary draft convention has been developed. 

The preliminary draft convention assumes that international efforts have so far not protected the intangible cultural heritage. Australia considers that the collection and analysis of evidence of the impact of extant international law, conventions and other relevant instruments is essential before the international community starts substantive drafting work. In particular, the impact of instruments such as the International Covenant on Economic, Social and Cultural Rights (1966), Recommendation on the Safeguarding of Traditional Culture and Folklore (1989), and the Proclamation of the Masterpieces of Oral and Intangible Heritage of Humanity (2001) need to be taken into account in this debate. 

Such an analysis would allow us to understand exactly what the existing gaps in protection of the intangible cultural heritage may be, and would enable current efforts to be targeted towards these gaps. This analysis would enable UNESCO and Member States to develop a protective regime that would be applicable to the real areas of vulnerability in relation to that heritage. 

In addition, the need for a convention must be assessed not only against the mechanisms in place or not – as the case may be – at the international level, but also at the national level. Much can be learned from what many Member States may already be doing or working towards in relation to the safeguarding of the intangible cultural heritage domestically. Examination and analysis of national systems is necessary to ensure that the full scope of options for a workable and effective international system are available. Australia supports a thorough examination of how existing laws and policies are used to protect such heritage and of the shortcomings in this area so as to inform the policy options for any new instrument at the international level. 

We are also concerned that sufficient consideration is not being given to relevant work being undertaken in other international forums. The subject matter of the preliminary draft convention is likely to overlap to some considerable extent with the coverage of traditional knowledge and folklore being considered in other forums, most notably the World Intellectual Property Organization Intergovernmental Committee. As such, careful attention will be necessary to ensure that the UNESCO process does not operate at cross purposes with the consideration of the same or similar subject matter in other forums.

While we recognize that the contexts of the work of other international bodies is different to that of UNESCO and the proposed convention - for example, the World Intellectual Property Organization is considering traditional knowledge and folklore in the context of intellectual property - developments in other areas will inevitably impact on the work of UNESCO and vice versa. For example, calls for improved intellectual property rights for traditional knowledge generally stem from a concern to ensure that owners of traditional knowledge are able to obtain exclusive rights to commercialize their traditional knowledge. This concern may be at odds with calls for protection stemming from the wish to preserve traditional knowledge in an “unadulterated” form, which appears to be one of the objectives of the preliminary draft convention. 

Further preparatory work in UNESCO would assist in ensuring that consistency is achieved and duplication of work avoided.

The pace at which the preliminary draft convention has been developed is also of concern. The development of the text was undertaken by a working group of experts acting in a personal capacity. The Paris 23-27 September 2002 Intergovernmental Meeting of Experts was the first opportunity government representatives from Member States had of addressing the preliminary draft convention. It is clear that further discussion at this intergovernmental level is required to adequately address the range of outstanding substantive questions relating to the possible content of any draft convention. 

· The absence of agreed international standards in the identification, definition, conservation, preservation and management of the intangible cultural heritage

The absence of agreed international standards in the identification, definition, conservation, preservation and management of the intangible cultural heritage make substantive consideration of a preliminary draft convention premature. Such standards existed before the adoption of the 1972 World Heritage Convention, and should be developed before negotiation of an international convention on the intangible cultural heritage. 

The lack of guidance to assess significance

In its current form, specifically in relation to Article 11, the preliminary draft convention does not provide any tools or guidance for Member States in identifying domains, or in assessing cultural significance of items to be safeguarded. It is Australia’s view that significance assessment, which has a long history of use in terms of built and natural heritage, should be the primary tool in establishing heritage values. Significance assessment is important because it ensures that scarce resources are directed only at the preservation of heritage of outstanding local, national or international value. 

Recently, a methodology for identifying the significance of objects has been developed in Australia by the Heritage Collections Council. The Burra Charter (developed by the Australia International Council on Monuments and Sites) provides principles and a model that can be applied when looking at the intangible cultural heritage. Following the model and principles of the Burra Charter, Australia developed a significance assessment methodology for cultural heritage objects. 

Titled “Significance: a Guide to Assessing the Significance of Cultural Heritage Objects and Collections”, the identified significance criteria recognize that all the interwoven elements of museum collections, places, buildings and archaeological material – that together document and interpret Australia’s history and culture – will be better managed if the museum community adopts a broadly consistent terminology, assessment criteria, and methods of practice. 

The assessment criteria were extensively tested in workshops with museums around Australia. The resulting case studies demonstrated that significance assessment effectively analyses and articulates the meanings of objects. In the process it restores the object to the centre of museum practice and discourse, both within the profession and in the Australian community. We consider that when similar assessment is identified for the intangible cultural heritage, there would be a considerable increase in recognition and promotion of practices relating to it. 

A copy of “Significance: a Guide to Assessing the Significance of Cultural Heritage Objects and Collections” can be found at: 

http://www.amol.org.au/craft/publications/hcc/significance/sign_cultural_obj.asp
· Possible overlap between the preliminary draft convention and other international mechanisms currently in place (i.e. the Convention on Biological Diversity) 

We believe that the preliminary draft convention, in its present form, may overlap with areas of responsibility already addressed in existing international obligations. For instance, there are various requirements of the Convention on Biological Diversity that are relevant to the protection of traditional knowledge. 

There is also the possibility of overlap with the deliberations of other United Nations bodies such as the World Intellectual Property Organization’s Intergovernmental Committee on intellectual property and genetic resources, traditional knowledge and folklore. 

We support Recommendation 3 of the Recommendations. This recommendation requests that Member States be provided with a list of multilateral international instruments in force directly relevant to the intangible cultural heritage. With such a list, continued discussion in relation to the potential and actual overlap between the preliminary draft convention and international instruments will be productive. We look forward to receiving the list developed by UNESCO. 

It is clear from the foregoing that Australia has serious reservations about key elements of the approach being followed in preparing a draft instrument on the intangible cultural heritage. Australia urges UNESCO to give further consideration to strengthening existing mechanisms, to developing appropriate guidelines and methodologies for the preservation and management of such heritage, and to undertaking further preparatory work, as proposed above, which can further inform international action and consideration of future regulatory mechanisms. At the intergovernmental meeting to be held in early 2003, it is essential that UNESCO facilitate continued of the discussion of these broader issues, rather than an article-by-article discussion of the preliminary draft convention or efforts to engage in textual drafting.

AUTRICHE / AUSTRIA*
Austria welcomes the discussion about an international instrument aimed at developing awareness for the necessity of safeguarding the intangible cultural heritage, refers to the observations made in the intervention of the European Union at the intergovernmental meeting of experts of 23 -27 September 2002 and wishes to stress the following points:

General remarks

Generally speaking, the 1972 Convention Concerning the Protection of the World Cultural and Natural Heritage is a useful source of inspiration, but not sufficiently applicable to intangible heritage matters for substantial parts of the text to be used as basis for a convention on the subject.

In particular, questions of safeguarding mechanisms and of identification and evaluation should be addressed more appropriately.

Austria suggests holding further expert meetings in the areas which still need clarification (e.g. scope of a convention, definitions, evaluation criteria, expert groups, possible measures) before discussing organizational, administrative and budgetary questions in depth.

Furthermore, close cooperation with human rights experts and with experts from WIPO must be ensured for the future stages of the drafting of the intangible heritage convention. While unnecessary duplications with provisions of other international instruments should be avoided, consistency with universally recognized human rights and with other rules of international law is of paramount importance.

Austria is of the opinion that the convention should not impose measures but endeavour to enable and assist intangible cultural heritage practices within the communities concerned and considers the existing draft convention as being too prescriptive.

Scientific approach (recording, analysing, accessibility of archives, determinative standard-setting, benchmarking, etc.) should be a guiding principle of a convention.

A national list of items of intangible cultural heritage could be elaborated in every country in cooperation with the cultural communities concerned and assisted by external experts. On this basis an international list of endangered intangible heritage items could be prepared. This list could be evaluated by experts who could also assess levels of danger and make suggestions for appropriate safeguarding measures.

Generally speaking, scientific and other evaluation should not be carried out by UNESCO. Many of the tasks concerned could be carried out by the scientific community.

The principles of elaborating an international catalogue of best practices and of cooperation between countries, as mentioned in the Istanbul Declaration, are supported.

The elaboration of an international policy framework including strategies for safeguarding the intangible cultural heritage (list of good practices, exchange of experiences and experts) could also be helpful.

Provisions concerning educative measures at the national and international levels could be useful.

Making the various UNESCO activities in the field of heritage (World Heritage, Masterpieces and Memory of the World, etc.) better known among and more easily distinguishable for the general public could be another aim of the convention.

Austria is not in favour of establishing additional administrative structures for intangible heritage matters – either within UNESCO or at the national level. In times of worldwide budgetary restraint there is very little leeway, if any, for this. Any institutional measures necessary should be covered by UNESCO’s regular budget (e.g. by redirecting money and streamlining activities and programmes).

Furthermore, for measures within the framework of a future convention, the use of financial resources from outside UNESCO (sponsors, private foundations, development aid, etc.) should be taken into consideration.

AZERBAIJAN

The Azerbaijani delegation welcomes the preliminary draft of an international convention for the safeguarding of the intangible cultural heritage which has been submitted for discussion, and regards this as an important step for UNESCO to take. Azerbaijan, as a country with a rich and ancient culture and tradition, one which takes active measures for the protection of such elements of culture as folklore, etc., within their own purpose-made framework – special legislation on the objects of non-traditional intellectual property – supports this initiative. 

I am happy to announce that the Azerbaijani Republic’s draft law on protection of expressions of folklore is currently under discussion in Parliament and is expected to become law at the end of this year. The draft was prepared in accordance with WIPO/UNESCO recommendations on the creation of legal mechanisms for protection, and is designed to provide for strict requirements for guaranteeing the rights involved. 

Azerbaijan is taking an active part in the WIPO Intergovernmental Committee’s work preparing an international instrument on the safeguarding of the expressions of folklore.

Now the issue raised by the present preliminary draft convention is a very broad one, if we are to understand the term “safeguarding” aright, as including “the identification, documentation, protection, popularization, transmission and revitalization of all elements of the intangible cultural heritage”. 

In order to have a uniform interpretation on this point, and taking into consideration the customary approach of jurists and experts on intellectual property, it would be preferable to clarify certain points in the document’s Russian text by rendering the French “sauvegarde” or English “safeguarding” in Russian not as “okhrana” but as “sokhranenie”. 

We entirely accept that, in keeping with the broad interpretation of the concept of “safeguarding”, legal, administrative, financial and technical measures are needed to guarantee implementation. For the many various forms of popular oral folklore, interpretative arts, rites and rituals, knowledge and traditions are all included in the list of intangible cultural heritage items to be safeguarded. 

Thus the elements of the intangible cultural heritage that are proposed by the preliminary draft convention as intended for safeguarding include, from the intellectual property point of view, rights in non-traditional objects such as folklore, or in traditional knowledge, as well as the elements of copyright and related rights (of translation, etc.).

Our next preference relates to the viability of the convention itself. In our view a monitoring and supervisory mechanism ought to be put in place to ensure that States Parties to the Convention guarantee that their national arrangements for the elements of the intangible cultural heritage are identical. All these issues are important, where the objects are items of cultural property. 

LA BARBADE / BARBADOS *
We are in favour of a convention to safeguard the intangible cultural heritage as a whole and not just outstanding items, expressions or manifestations,

Every effort should be made to identify a suitable mechanism to address intangible heritage, setting it apart from other international instruments. We should examine, adapt and appropriate from other similar mechanisms of more recent origin. Most particularly, there should be convergence between the World Heritage Convention and this new instrument rather than overlapping, which might provide for the built-in obsolescence of one instrument over the other. There also needs to be a clear acknowledgement and unequivocal insistence for example that human rights policies and provisions will be respected in the application of this instrument. 

We believe that it is essential that Member States have the opportunity to explore their concerns, capacities and the likely consequences of the development of such an instrument. We continue to emphasize the need for adequate time for continued rigorous and comprehensive examination, at the national, regional and international levels.

In our view all the guidelines for conservation and safeguarding should be placed in an annex.

The analysis contained herein is not intended to state policy nor bind any agency to a course of action. It seeks to provide some discussion on those areas of the draft convention that may prove time-consuming or difficult as further debate on the provisions therein may develop.

The use of protocols/annexes as suggested would ensure flexibility in case of amendments. As such, it is suggested that the rule for amending/changing of protocols should require a two-thirds majority vote of the Members present and voting. Thus, the protocols/annexes would form part of the Treaty providing the re-interpretative framework for change as deemed necessary without having to revise the entire instrument to accommodate such change. Given the dynamics of the subject being addressed by the convention, this method appears highly useful.

BOLIVIE / BOLIVIA

The amendments proposed have been drafted with the following principles in mind:

Universal Convention

There are two interpretations of “Universal”:

Universal, open to all States;

Non-restrictive, covering all the creations, expressions and intangible areas of traditional and popular culture. This must not be limited to that of indigenous populations;

Fundamental rights

· The convention must declare and recognize as fundamental, inherent, perpetual, collective and inalienable the following rights;
· The right of communities, nations and indigenous peoples to exist;

· The right to have the creations, expressions and cultural spheres which form the cultural heritage of communities, nations and indigenous peoples duly respected;
· The right to difference, championing the existence of different cultures without establishing gradations of merit;

· Cultural diversity, the basis of an international community that is pluralist, creative and mutually supportive;

· The right of communities, nations and indigenous peoples to the economic benefits that may derive from the use of their intangible cultural heritage;
· The right to control the exploitation of all derivatives of the creations, expressions and intangible areas of traditional and popular culture, within the framework of respect for cultures, for equality and for equity. 

Protection and Conservation

The Convention must seek, so far as possible, simultaneously 

to protect, by means of a sui generis international legal instrument;

to safeguard, by creating adequate national and international mechanisms.

Inclusion in the body of the convention

The category boundaries, at present in the Annex, should be included in the body of the text.

The definitions contained in the glossary, supplemented by our additions, should also be incorporated in principle, though we appreciate that some of these definitions will have to be cut out.

Timetable and method of approach

· In view of the strong reservations and differences of approach that have become apparent, we should draw up a framework document defining the principles of protection and conservation; this would correspond to the preamble and the first seven articles of the preliminary draft;

· To avoid endless discussions over the concept of “protection”, the arrangements for setting up safeguard mechanisms, and the establishment of a committee, we should separate the three actions (adoption of a framework text, setting up safeguard mechanisms and establishment of the committee). These could be pursued either simultaneously or sequentially;

· The principles, arrangements and means of protection should be the subject of a more extensive document, as indeed is already envisaged in the convention;

· The safeguard mechanisms and arrangements could thus be dealt with by “internal regulations”, “specifications” or “standard operating procedures”, which could be established later.

BRÉSIL / BRAZIL

Introduction

The comments which follow are the outcome of a consultation and discussion process involving representatives of various institutions coming under the Culture, Justice and Foreign Affairs Ministries of Brazil. The process was coordinated by the Department of the Heritage, Museums and Plastic Arts at the Culture Ministry, with the aim of contributing to Brazil’s participation in the meeting held in Paris from 23 to 27 September 2002. It was based on the rich and varied experience of these institutions working, each from its own angle, on the issue of the intangible cultural heritage. 

It should be noted that other institutions, public and private, as well as universities, non-governmental organizations and research centres, may well have comments to make, since they also tackle cataloguing and protection tasks. It is hoped that the results of a wider consultation will be available in the near future.

Comments

1.
Unlike the cultural heritage that consists of buildings and works of art, which exist fairly independently of their process of production, cultural manifestations of an intangible character cannot be totally separated from theirs: they are “living” items of cultural property, with their own dynamic; so any action to safeguard them will have to take this characteristic into consideration.

In formulating any policy on the intangible cultural heritage, then, it is essential to consider the role and the importance of those who produce this heritage: they are the members of society responsible for creating it, maintaining and adapting it. The participation of the communities concerned in any action to safeguard the intangible cultural heritage is therefore crucial, not only if we are to ensure that the process is democratic, but also for its effectiveness.

2.
One of the greatest issues today in the safeguarding of the intangible cultural heritage is the tendency towards a standardization of cultural products and values; this is one result of wider access – in itself rather to be welcomed – to information and consumption of the goods and values conveyed by the mass media.

So the maintenance of cultural diversity, and in particular of those of its manifestations which are transmitted by an oral tradition, can be guaranteed by the actions of national governments or international bodies only if those actions are firmly grounded in the awareness, the will and the choices of those directly concerned. 

Special attention must be paid to the younger generation, in terms not only of the content and meaning of these cultural manifestations but also of the different forms of transmission of these traditions, to ensure that they are perceived as different from, but not inferior to, forms of transmission by writing or through the media. This would facilitate communities’ own forms of social behaviour, and strengthen their group identities. 

Programmes of education, formal and non-formal, must therefore pay attention to these various aspects of traditional communities. 

3.
The State’s task, in this field, is to identify these manifestations and ensure that they are valued and celebrated as the nation’s cultural heritage, and to recognize and respect every social group’s right to the preservation of its memory. 

In the formulation and implementation of cultural policies for the intangible cultural heritage the communities concerned must play more than one role: they are the beneficiaries, the sources of information and the interpreters of their heritage; but they are also partners in the implementation of these actions. For this dialogue to be possible, ways need to be found for creating open “public spaces” which welcome the expression and negotiation of different points of view. Fostering the creation of local heritage councils is one of the most practicable alternatives. 

We need – officials and experts particularly – to avoid having an idealized and nostalgic view of traditional manifestations, which are coming more and more into contact, and even permanent “friction”, with the modern world. 

4.
Brazil is currently conducting some extremely fruitful experiments in inventorying the intangible heritage, and these are demonstrating that when research activity is founded on these principles it leads to discovery of the most suitable choices for action in each situation. Observation, watching with both specialist awareness and respect, and above all listening: these are essential if outside agents are to get close to the purposes and values the various communities assign to their cultural heritage. And again, the dialogue between these different points of view – the doer’s view from inside, and the specialist’s from outside (A. Arantes) – may be very fruitful and rewarding for all those that take part. 

Conclusions

In view of UNESCO’s brief for the cultural diversity of our world, respect for the principle of equity, and the need to raise Member States’ consciousness concerning the safeguarding of the intangible cultural heritage, Brazil considers that the drafting of a List – similar to that of the 1972 World Cultural and Natural Heritage Convention – might be one strategy, provided however that the List was compiled on a criterion of the representative, not the exceptional, nature of the entries. However, Brazil also regards other strategies as likewise fundamental: for instance, an “Endangered List” for the intangible heritage (this is particularly crucial for unwritten languages). 

However, Brazil’s view is that the primary strategy ought to be the creation of a network for the exchange of experience, and of outreach and technical aid mechanisms in support of national policies for the intangible cultural heritage. 

BULGARIE / BULGARIA *

1.
I think that Bulgaria, as a member of UNESCO, should actively promote the Convention’s preparation and approval. 

2.
To date, the international community of the member countries does not have a synonymous and internationally approved document in the field of intangible cultural heritage. In this respect, the perspective for approval of the Convention would give a solid base for legislative measures in the field of intangible cultural heritage to the member countries, including Bulgaria. 

3.
As described in detail in the preamble to the preliminary report of the Director General from 1989 to the present day, the only document of international value in the field of intangible cultural heritage is the “Recommendation on Folklore Preservation” that was approved by the General Conference and with the participation and vote of our country. As you know, the UNESCO “Recommendation” documents are advisable, not obligatory.

4.
In the more than ten years that have elapsed since the approval of the “Recommendation” the international community, including Bulgaria, has done a lot in respect of the rationalization and protection of the phenomena in the field of intangible cultural heritage. I personally, as a Bulgarian expert, have participated in a series of international conferences, organized by UNESCO and discussing these issues. A number of resolutions have been prepared. 

5.
At present in Bulgaria a team of professionals from the Institute of Folklore with BAS and the Ministry of Culture is developing a “Nomenclature of the Activities” in the field of intangible cultural heritage under the pilot programme of UNESCO “Living Artefacts”. The definition version of the “Nomenclature” will be presented to the Bulgarian Government in the person of the Minister of Culture before 31 December 2002. As becomes evident from all the documents Mr Matsuura has prepared, such nomenclatures will be the basis of the future “Convention”. 

CANADA / CANADA *

1.
Timeline and the consultative process

Given the complexity of the issues underlying intangible cultural heritage, the consideration of the various possible approaches available to advance recognition, preservation and dissemination of that heritage, and development of a strategy suitably flexible to allow effective participation of all Member States, are significant challenges.

Canada takes the position that the current First preliminary draft of a convention has been undertaken without sufficient consideration and debate among Member States. Rather than attempting to move directly from the two non-governmental expert meetings which took place in Turin and Rio de Janeiro directly to the drafting of a convention, we feel that additional work must take place in an intergovernmental experts setting to ensure that key issues such as scope and definitions, as well as other considerations outlined below, can be raised and given full debate before determining the type of normative instrument that would best respond to the needs of UNESCO Member States.

The timeline and consultative process that has been initiated by UNESCO for developing this initiative should be revised in the light of the need for additional debate and study. Canada feels that such additional debate within an intergovernmental context is required to ensure that any resulting instrument can be effectively and practically implemented by Member States. Canada urges the Director-General to consider a revised timeline that would allow consideration of the results of other work currently under way, including, for example, the recommendations of the World Intellectual Property Organization (WIPO) Intergovernmental Committee on Traditional Knowledge, Genetic Resources and Folklore which are scheduled for formal consideration/adoption by WIPO Member States in September, 2004. 

2.
Scope and definition 

From an international normative perspective, Canada takes the position that it is better to leave flexibility and choice to Member States with regard to how they implement obligations, than for the instrument itself to be so broad as to attempt to encompass all types of legal regimes, philosophies and perspectives. 

In the same spirit, Canada wishes to emphasize the importance of a federal State clause in any potential instrument, such as that contained in 1972 Convention Concerning the Protection of the World Cultural and Natural Heritage, as crucial in determining whether Canada could consider participating in such an instrument. As would be the case for other federal Member States, a federal State clause is an important enabling mechanism that would facilitate partnerships with provincial governments necessary to fully implement any normative instrument in Canada. Jurisdiction over cultural matters is shared in Canada between federal and provincial/territorial governments, and the fact that one Canadian province has already enacted legislation in the area of intangible cultural heritage underlines the necessity for such a provision. 

3.
Relationship with existing instruments, international law, and the work of other international organizations 

Canada urges the Director-General to ensure that the present initiative and any new normative instrument employ increased consideration of its relationship with existing international instruments (UNESCO and otherwise), particularly the Universal Declaration on Cultural Diversity and any instrument developed as a result of its Action Plan, and the work of other organizations such as WIPO, the Convention on Biodiversity (CBD) and the Office of the High Commissioner of Human Rights. At present, such relationships are unclear. 

Canada favours a more collaborative effort particularly between UNESCO and WIPO, which have effectively collaborated in the past, to ensure compatibility and avoidance of overlap in the areas of intellectual property, copyright, folklore and traditional knowledge. Canada supports the work of WIPO Intergovernmental Committee on Traditional Knowledge, Genetic Resources and Folklore during its ongoing mandate, and feels that it warrants attention and consideration in the current exercise. As stated above, the timeline of the current process should be revised in order to fully profit from the work of that Committee.

Canada is particularly concerned over the lack of sufficient study and dialogue regarding some elements of the approach to intellectual property and copyright that is being proposed in the current initiative, and how State protection of possible intellectual property rights of communities might be reconciled with existing copyright regimes/classical approaches to copyright. In fact, we question whether the approach currently being explored could even constitute an implicit denunciation of WIPO treaties and agreements under WTO/TRIPS (Trade- Related Intellectual Property). This is among the wide range of such complex issues that must be approached in concert with organizations with specific mandates in this area.

4.
An inclusive approach 

Canada’s commitment to democracy and to an open, inclusive and tolerant society, has fostered an environment where all citizens are free to live and express their diversity while contributing to building a sense of shared citizenship and Canadian identity. This commitment and support for diversity is also reflected in our efforts to share and promote our values internationally. Within this environment, the pluralistic nature of our intangible cultural heritage has flourished. In a way, the heritage of Aboriginal people and everyone from around the world who has made Canada their home, has shaped and continues to shape our evolving identity as a diverse, multicultural, and bilingual society. 

As the country with the second-largest land mass in the world, the sharing of this heritage across Canada’s vast distances, as well as across our many communities, is a key component of our efforts to promote intercultural understanding and dialogue. 

Canada therefore views the current initiative for increased safeguarding of intangible cultural heritage through a lens of inclusiveness. We urge UNESCO and Members States to ensure, in the words of the Recommendations from the non-governmental experts meeting held in Turin in March 2001, “that the safeguarding of intangible cultural heritage is not used to further religious, racial and ethnic intolerance or to foster any beliefs in cultural exclusivity which may lead to disrespect or destruction of other cultures’ heritage”.
Canada expresses concern, as did some other Member States during the First Intergovernmental Meeting of Experts in September, 2002, about the potential use of a normative instrument to promote the intangible cultural heritage of some sectors of society over others, or of the majority to the detriment of that of minorities. Further, some of the terminology currently proposed in the First preliminary draft appears to render a possible instrument susceptible to such use. This approach, whether confined to the area of languages or with respect to intangible cultural heritage overall, is contrary to Canada’s longstanding public policy approach and would be unacceptable in any international instrument that Canada could consider adopting. Further dialogue is necessary to ensure consensus among Member States on this issue and to ensure that inclusiveness is a fundamental element of any normative instrument under consideration. 

5.
Participation/input from Aboriginal peoples

In this spirit of inclusiveness, and in keeping with the Action Plan for the Implementation of the UNESCO Universal Declaration on Cultural Diversity, which recognizes the particular relationship between traditional knowledge and indigenous peoples, Canada regrets the almost complete absence of observers from communities and organizations representing Aboriginal peoples at the recent First Intergovernmental Meeting of Experts. We encourage the Director-General to explore possible mechanisms, such as the Permanent Forum on Indigenous Issues, to provide a voice for Aboriginal peoples in the current dialogue. Further, the revised timeline requested herein would provide Member States with the additional time required to undertake appropriate consultations. 

Concluding Remarks

Canada strongly endorses the efforts taken so far by UNESCO on this matter, and on the various initiatives already launched to increase public awareness of the importance of intangible cultural heritage and its safeguarding. We are eager to participate in any future deliberations on this important issue and will work with UNESCO and other Member States in deepening our understanding of intangible cultural heritage and in defining the challenges and opportunities that lie ahead of us. 

CHILI / CHILE

The Government of Chile agrees with the group of experts (Paris meeting, September 2002) that the scope of this proposed convention should not be restricted, and that it should include all the intangible heritage, in such a way that that heritage is not left unprotected because of particular political acts by States Parties to the Convention. That said, Chile does consider that endangered elements of the intangible heritage require priority consideration.

CHINE / CHINA *

We understand that the safeguarding of the intangible cultural heritage is an extremely important and urgent issue that every State has to consider. And we believe that an international convention for safeguarding the intangible cultural heritage is definitely of great significance and helpful for us to do the job well. We would like to extend our thanks to UNESCO and the drafting group headed by H.E. Mr Mohammed Bedjaoui for their continuous efforts on this challenging task. Based on our observations, at the technical level, on the present preliminary draft convention, we have found that some revisions or changes might be needed and we would like to share them with all experts present here.

The present draft does not clarify the relations with, and make reference to, some other normative documents brought into force before this convention was drafted. They are the Recommendation on the Safeguarding of Traditional Culture and Folklore (1989), Regulations Relating to the Proclamation by UNESCO of Masterpieces of the Oral and Intangible Heritage of Humanity (1998), and the Proclamation itself. These documents may say a word on the same issue, or they complement each other by stipulating different matters. For instance, both Article 2 of the draft and Article 6 of the Proclamation provide a definition of “intangible cultural heritage”, and the same article of the draft and Article 7 of the Proclamation list forms of the heritage; Article 4 of the Regulations fixes the number of the Jury and the procedure for selecting it, and Article 9 of the Proclamation places a strict limit on selecting it, while article 9 of the Proclamation makes a strict limit on national candidatures each State can submit regularly. However, except a paragraph of Article 8 of the draft proposed by the Chairman, which will be discussed below, nothing has been mentioned about these documents and their relations with the draft. Therefore, we would suggest that the drafting group take these issues into account and make revision and addition to the draft.

Articles of the Proclamation should be referred to and considered. Article 7 of the Proclamation provides: “Each Member State may submit a single national candidature every two years”. There is, however, no such provision in the draft. On the contrary, the choice of the official languages of the convention or composition of the relevant committees are determined by a sort of proportion principle rather than a method of rigidly equal distribution among Member States.

Finally, since Article 9 of the Proclamation involves a substantial right of each Member State, it seems proper for the convention to stipulate this issue specifically.

Finally, just for your information, the Chinese Ministry of Culture is planning to convene a consultation meeting among relevant institutions and experts in order to collect more comments and observations from more perspectives on this preliminary draft convention. The newly generated comments and observations will be forwarded to the Secretariat, in writing, before the end of November 2002, as required by the Director-General in his letter of 29 July 2002.

COLOMBIE / COLOMBIA *
1.
We suggest that oral tradition, seen not only in terms of the manifestations by which it is expressed, namely myths, knowledge transmitted from one generation to the other, rhymes, songs etc., but also in terms of the phenomenon of communication that they represent because they are the channels that enable the intangible heritage to exist, should be included once more in the text of the preliminary draft convention.

2.
It would be advisable to lay greater emphasis in the convention on other aspects that are directly or indirectly related to the oral intangible heritage and might permit dialogue with other disciplines, such as socio-economic dynamics, political dynamics, social structures and value-forming processes related to the oral intangible heritage.

3.
We consider that it would be desirable for UNESCO to establish the conceptual difference between “expressions of folklore” and “oral and intangible heritage”. The ambiguity arises when analysing similarities between what is known as “expressions of folklore” which, judging by the descriptions in the annex, are very close to what is now called “intangible heritage”. Such clarification is of great importance because of the linguistic and semantic implications that use of the new approach entails and the implications of such a change for copyright legislation.

4.
We recommend the inclusion of an article on the social function of creation inasmuch as the processes whereby communities create and re-create culture ensure continuous enhancement of the heritage. This is the social function of carnivals and community festivities.

5.
We recommend that account be taken in the safeguarding measures set out in the convention of the work that some communities need to do to preserve their oral and intangible heritage, especially in cases of armed conflict and forced displacement. In this regard, we refer to the effort to recover “collective self-esteem”, which is indispensable in building values and defining a sense of belonging.

6.
We suggest that a broader criterion be used to evaluate the recovery and preservation of the physical objects that constitute the tangible result of the processes recognized and valued as “intangible heritage”. Those objects require certain raw materials made from plants and minerals that are also endangered (vegetable, mineral and animal dyes and plant fibres, for example). This means that campaigns must be carried out not only to preserve and safeguard the “oral and intangible heritage” but also to make it sustainable. It is recommended that the tasks of the Intangible Cultural Heritage Committee should include activities within and outside communities to raise awareness of their natural resources and their connection with the oral and intangible heritage.

7.
As to the drafting of nominations lists, we recommend that participation be more broadly based, preferably with creators of expressions and owners of processes in the majority rather than institutional and political decision-makers.

8.
We recommend that, when encouraging the formulation of policies on the intangible heritage at the national level, the convention should promote the keeping of a register in which the following aspects are clearly established:

•
the function of keeping a national register;

•
the requirements that it has to meet;

•
the formulation of cataloguing techniques based on standard categories;

•
the design of forms for the renewal of the register of intangible heritage;

•
a map of intangible heritage at high risk of extinction;

•
establishment of preservation mechanisms, processes and methods that guarantee the continuity of living conditions, and the continuity and preservation of the encouragements and incentives granted to heritage owners. 

9.
With regard to the intangible heritage in high-risk situations on account of social or political conflict, we recommend that:

•
priority be given to the compilation of audiovisual documentary records of endangered expressions that are still surviving and have been affected by migratory processes, with new cultural products emerging through mutation and hybridization. Similarly, we recommend that account be taken of new cultural expressions that emerge as a result of the new social and economic status of displaced groups and communities;

•
autonomous processes be promoted in these communities, with UNESCO’s support, to rebuild their collective memory and enhance its cultural and social value.

10.
In view of the need to strengthen cultural policies, especially in the developing countries, the participation of local communities, cultural managers, educational experts, governmental and non-governmental organizations in devising a methodology to evaluate the social and economic impact of the intangible cultural heritage must be encouraged. This type of evaluation would assist in the design and establishment of cultural policies more suited to and consonant with the communities’ needs.

11.
Consequently, it is necessary to establish basic tools for the safeguarding of the intangible heritage. To that end we recommend that methodological and conceptual parameters be formulated so that cultural indicators may be developed for use by the States Parties.

12.
States Parties in whose territories population groups have their own languages must, through the relevant organizations, make cooperative arrangements to finance research projects involving the various institutions and research and educational centres that determine the current status of those languages and oral expressions so that the requisite preventive steps may be taken.

13.
As the success of these measures depends on effective communication among Member States, a global directory and a discussion list must be drawn up on subjects related to the oral and intangible cultural heritage, the aim being the exchange of information and experience among countries.

14.
Member States must ensure inclusion of activities relating to the intangible cultural heritage carried out by communities, governmental and non-governmental entities, educational centres and cultural managers in their territory in order to strengthen the measures put into effect by academic, economic and cultural circles to safeguard the heritage.

COSTA RICA *
In compliance with the Secretariat’s document on the recommendations of the Intergovernmental Meeting of Experts concerning the preliminary draft convention for the safeguarding of intangible cultural heritage, the Costa Rica delegation presents these suggestions and commentaries regarding the following themes:

Protection or safeguarding 

Protection, according to its definition, implies a legal situation. That means a “stronger” way of consolidating the philosophy of the convention. Safeguarding implies saving something from risk or putting something in a secure place but, as we see it, not subject to legal requirements. 

However, if the word “protect” is not accepted by the majority of the delegations at the present stage of the convention, “safeguarding” is a possible alternative. 

Field of application 

As observed by other delegations, this item produces contradictory situations. However, we consider that its delimitation or definition must be evolutive and not limitative or exhaustive. 

Tradition and transmission

Tradition and transmission must be very close to the “Field of Application” definition, because the two concepts – tradition and transmission – are inseparable. Tradition involves the transmission of intangible property, knowledge, etc. If some activities cannot be transmitted, they should not be regarded (sensu stricto) as tradition.

Languages

Because the different definitions that surround the concept of “language(s)”, and also the different definitions that linguistic disciplines (or schools) have about some terms such as idioms, dialects, autochthonous languages, etc., we recommend that the issue be discussed by experts in this discipline in order to arrive at a mutually agreed definition.

Revitalization

We agree with the Italian position that revitalization means reactivating social practices and representations which are falling into disuse, and includes encouragement and support of a local community in the reactivation of such practices and representations. 

We consider it important that the communities and the individuals should have the responsibility to define the moment and the necessary parameters to consider the correct “moment” for the revitalization of an item of cultural heritage. 

Intangible

Definitely, intangible is the correct word to use in Spanish. 

Cultural space

Cultural space and not place is the correct word for use in the convention. “Space” (opposite to place or site) implies a larger and significant cultural context in terms of space, time and cultural development. 

Annex

It is important that the annex be included – and not separated - from the text of the convention.

Lists 

We suggest two different lists: 

a general and universal (macro) list that could be taken as referring to all nations. 

a national list deriving from the cultural politics of each individual country (with the acceptance of State and communities) and related with the identifications, safeguarding, promotion and transmission of their intangible heritage (Cf. Istanbul Declaration 7 (iii)).

DANEMARK / DENMARK *
Denmark refers to the Final Communiqué from the Third Round Table of Ministers of Culture held in Istanbul on 16 and 17 September 2002. In that communiqué it is highlighted that UNESCO should inform the Member States on its cooperation with other relevant international organizations, such as WIPO, as such information will be useful to Member States in further developing their policies on the protection of intangible cultural heritage. Denmark wishes to stress the importance of cooperation between the different relevant organizations in order to avoid overlapping in the establishing of protecting measures in this field. 

Denmark refers furthermore to the joint EU statement, which was presented by the Danish presidency at the expert meeting in Paris from 23 to 27 September 2002. We particularly stress that it is important to take the time to prepare a normative instrument thoroughly and to carefully take all relevant points into consideration.

Denmark finds it of great importance that the relationship to instruments concerning human rights as well as cultural rights and cultural diversity be given a clearer position as a part of the considerations underlying a convention.

During the discussions on the first preliminary draft (Paris, 23-27 September 2002), Denmark noted considerable uncertainty regarding the understanding of the definitions and purposes of the draft convention. It will be of great importance for the future work to devote more time and effort to clarifying the definition of intangible cultural heritage and to defining what the goals of a convention should be. 

In Denmark's opinion it would be constructive and useful if the coming expert meeting in February 2003 concerning the second preliminary draft could be based on documents outlining proposals for a precise understanding of the scope and objective of the convention and how to reach that objective.

Since there is in our view a difference in the character of the tangible and intangible cultural heritage, Denmark does not consider the Convention on the Protection of the World Natural and Cultural Heritage from 1972 to be an appropriate model for the further work on a convention on intangible cultural heritage. Instead the UNESCO 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore could serve as the primary basis of inspiration.

It is nevertheless important to draw attention to the role of research and documentation – in, for instance, archives, libraries and museums – so that we can achieve better knowledge about the intangible cultural heritage. A better knowledge is the basis of other valuable initiatives in the field. And in this way we can at least preserve the documentation of the intangible cultural heritage even if the culture in itself changes or is lost.

Denmark therefore considers that elements from the Recommendation on the Safeguarding of Traditional Culture and Folklore from 1989 should be taken into account when preparing the second preliminary draft. 

Finally, with regard to the proposal in the first draft concerning lists of examples of intangible cultural heritage, Denmark would find it more useful to discuss the possibility of an international catalogue of best practices on how to promote and support the intangible cultural heritage.
EGYPTE / EGYPT

I.
The Convention must be clear about the following points:

1.
Its own scope of application: this must be clearly defined, with no vagueness in its formulation.

2.
The role of the State concerned, and that of local institutions (centres, NGOs, etc.) and world bodies (UNESCO, WIPO, etc.) in the safeguarding and protection of the intangible heritage, and resulting obligations. 

3.
The nature of the dangers facing the intangible heritage, and means of tackling them.

4.
The relationship between the intangible and the tangible heritage.

5.
The situation of the individual as representative of the community.

6.
The need to create archives (databases) for the intangible heritage, since this is an effective scientific means of safeguarding and protection. Also, the potential contribution of UNESCO in this respect.

II.
The need to define clearly the terminology and the concepts used in the draft convention, with no slack which might give rise to differences of interpretation, for instance:

1.
at-tanawwu' ath-thaqafì = cultural diversity

2.
al-djama'a ath-thaqafiya = cultural community

3.
as-sawn = safeguard. Are we dealing with the safeguarding and protection of what still exists, or with the revival and safeguarding of what has disappeared? ! 


Two departments within the Ministry for Foreign Affairs (the Department of Specialized Institutions’ Affairs and that of Cultural Protocols) concur in the observations made by the Ministry of Culture on the draft international convention for the safeguarding of the intangible heritage; the Department of Specialized Institutions’ Affairs would now like to make some further comments on this matter:

(a)
The effectiveness of this convention depends essentially on the clarity of the definitions and terminology used. The definition of “the intangible heritage” is the pivotal point.

(b)
It is important that the convention include clear arrangements leading to the establishment of databases on the intangible heritage, as is done in very many countries around the world: that is an effective way of protecting the intangible heritage. 

(c)
How far does this convention deal with the protection of intellectual property, and what is the relationship between UNESCO and other international organizations with mandates in this area, including the World Intellectual Property Organization (WIPO)?

(d)
Could an international committee be set up on the pattern of the Intergovernmental Committee for the tangible cultural heritage? If so, how might such a committee be financed?

ETATS-UNIS / UNITED STATES OF AMERICA *
The Observer Delegation of the United States of America appreciates this opportunity to respond to the 29 July 2002 invitation of the UNESCO Secretariat to offer written comments and observations on the preliminary report and first preliminary draft convention for the safeguarding of the intangible cultural heritage (CLT-2002/CONE 203/3). These comments and observations are presented in the light of the detailed debate on this subject during the Intergovernmental Meeting of Experts that took place at UNESCO Headquarters from 23 to 27 September 2002, and in view of the fact that that meeting will be resumed at UNESCO Headquarters (24-28 February 2003).

In its remarks to the September 2002 session of the Intergovernmental Meeting of Experts, the US Delegation stated that “any approach to intangible cultural heritage needs to be flexible and multifaceted” and “should have clear and common objectives, explicit and achievable standards and a strategically focused scope and action plan, expressed in simple and unambiguous language”. The US Delegation also stated that the “preservation and protection of the world’s intangible cultural heritage deserves our full and immediate attention,” while it questioned whether a new convention was the appropriate vehicle by which to accomplish this goal. The US Delegation further suggested that “a plan of action that provides clear strategies and goals and that offers tangible incentives for adoption and implementation might best serve our purposes,” and that “individual States could take on the task of developing appropriate action plans to address intangible cultural heritage while UNESCO could serve the very important role of providing the mechanism for sharing, evaluating and supporting model action plans.”

The ensuing rich, and at times passionate, debate among government experts at the September 2002 session served to reinforce the views of the US Delegation. Four fundamental central issues have to be dealt with at the outset: 1) the purpose of the instrument; 2) the definition of intangible cultural heritage; 3) the scope of the instrument; and 4) the strategy it sets out. 

The September session made clear that some aspects of intangible cultural heritage merited prompt international attention because of the risk of permanent loss to humanity. The debate also made clear that other aspects of intangible cultural heritage lacked this sense of urgency although they also merited recognition, support or protection. Delegations were clearly divided about the purpose of this proposed draft convention. Was it to rescue or preserve intangible cultural heritage that was about to disappear? Was it to recognize intangible cultural heritage that was noteworthy although still vibrant? Was it to protect intangible cultural heritage that might at some time be threatened by a variety of social, economic and political factors? The debate demonstrated a wide divergence of views on which issues were most salient. This understandable confounding of purpose, in turn, reinforced the opinion of the US Delegation that, despite the good-faith efforts of the non-governmental drafting committee that produced the first draft preliminary convention, it was premature to propose that a new binding treaty, and in particular the text of the first draft preliminary convention referred to above, provide the solution to the yet-to-be-determined problem. 

In the view of the US Delegation, the issue of the definition of intangible cultural heritage must be addressed and resolved before there is any further discussion of the nature of the instrument that should be adopted.

The United States Delegation recognizes the broad conceptual sphere covered by “intangible cultural heritage.” Given the varying views expressed by government experts on this issue, the United States questions whether an international body should be given the task of determining what constitutes intangible cultural heritage in any particular society. National authorities, in collaboration with cultural experts and members of relevant cultural communities, would be the most appropriate participants in this decisional process. At the same time, nationalizing the value-laden process of selecting representative manifestations of intangible cultural heritage carries its own set of concerns. Issues of transnational intangible heritage remain both a cultural reality and a political and practical challenge. 

The definition of intangible heritage has a direct bearing on the question of the scope of the preliminary draft convention. Important, difficult questions were raised at the September session. Should it include particular cultural manifestations like epics or folktales, or something more general, such as whole languages? Should it encompass religion, systems of knowledge, and cultural significant geography, or be oriented more toward artistic expression? According to the preliminary draft convention, recognized intangible cultural heritage would have to be consistent with principles of human rights, equity, sustainability, and mutual respect between cultural communities. Can such consistency be adequately and appropriately judged as envisioned in the draft convention, and with what consequences? 

The US Delegation is heartened by the emphasis on the consultation and involvement of the cultural community in the process of preserving and protecting their cultural heritage. Such is a hallmark of the democratic process. Other aspects of the strategy envisioned in the preliminary draft for safeguarding intangible culture, such as the usefulness of lists or inventories, need more discussion, and also depend on questions of purpose, definition, and scope.

A simpler, quicker route than a convention might be for the international body to serve the role of acknowledging national recommendations and of coordinating appropriate international action by recognizing and supporting action plans and projects related to safeguarding of intangible cultural heritage. 

The debate of the September 2002 session demonstrates that there is no agreement yet on the essential issues of purpose, definition, scope and strategy of an instrument relating to intangible cultural heritage. In the absence of such agreement, any discussion of a binding treaty on the subject is clearly premature. The US Delegation urges that the resumed February 2003 session of this meeting be devoted to addressing the central, fundamental questions of purpose, definition, scope and strategy before taking action on any new instrument related to this issue.
FINLANDE / FINLAND *
It is of the utmost importance to take measures both nationally and internationally to safeguard and protect our intangible cultural heritage. The Recommendation on the Safeguarding of Traditional Culture and Folklore of 1989 outlined good national and international guidelines for such protection. Unfortunately, it has not been given the attention it needs by the Member States. 

The World Heritage Convention and the intangible cultural heritage

The draft convention CLT-2002/CONF.203/3 is based on the 1972 World Heritage Convention, which provides for the safeguarding and listing of tangible and invariable entities. When transplanted to another environment, this convention – even though effective in its own domain – raises a number of questions. One of the inherent traits of intangible cultural heritage is dynamism; in other words, it is susceptible to change, regeneration and even to depletion. This dimension is not sufficiently addressed in the World Heritage Convention.

On the other hand, the World Heritage Convention and the new draft convention contain several overlapping elements. All the cultural heritage objects and sites referred to in the World Heritage Convention – e.g. architectural works, works of monumental sculpture and paintings or sites with historical, aesthetic or anthological value – are embodiments of intangible heritage. In the same way, nearly all drawings, descriptions, measurements, pictures and recordings in the form of moving images may represent tangible heritage. This partly inseparable aspect of the two forms of heritage is clearly illustrated by the fact that the draft convention also includes “objects, artefacts and places” in its definition of the intangible cultural heritage.

It might even be justified to ask whether it would be most feasible solution to have two conventions, which overlap to this degree – especially when the draft convention is built directly on the 1972 Convention. One solution could be to revise and strengthen the World Heritage Convention itself with provisions for intangible culture. Indeed, the best thing for the entity of cultural heritage would be to define tangible and intangible cultural heritage side by side in the same context, because they are by no means unconnected, and two separate conventions would unnecessarily polarize them. On the other hand, if the revision would not be politically advisable, the overlapping elements between the two conventions must be avoided otherwise. 

Cooperation with relevant organizations 

It is also worthwhile to note that many other partners and organizations have done or are doing valuable work in defining and protecting intangible cultural heritage. This means that UNESCO should seek to cooperate with other organizations, notably the World Intellectual Property Organization (WIPO) and the World Trade Organization (WTO), in the planning of protective and supportive measures in order to avoid overlapping. The importance of this cooperation is also highlighted in the Communiqué of the Istanbul Round Table.

An intergovernmental committee has been set up within WIPO to examine intellectual property aspects concerning genetic resources, traditional knowledge and folklore. The committee constitutes the only significant international forum deliberating issues in the field of intangible culture in a broad manner. In view of this, it would be worthwhile to appraise how UNESCO's draft convention relates to the work done within WIPO on immaterial rights and intangible cultural heritage. It would be especially valuable for UNESCO to study the conceptual basis of the work of WIPO in this field as reflected in the meeting documents of the aforementioned committee in the context of its May and December 2002 meetings.

In addition, the International Network on Cultural Policy (INCP) has initiated an important process with a view to concluding a new convention on cultural diversity. In the initial draft of the INCP, the word culture is defined as “the whole complex of distinctive spiritual, material, intellectual, and emotional features that characterize a society or social group”. The connection between the INCP draft convention and the UNESCO draft convention is thus very clear.

As far as Finland is concerned, the process, although launched by the INCP, will have to be carried out within the framework of UNESCO and the synergies between the two processes should be harnessed in order to avoid all overlapping.

In order to be able to avoid all unnecessary overlapping with other instruments the draft convention does not need to be over-ambitious. It is, in fact, difficult to see how a single standard-setting instrument could have regard to all the aspects outlined in the draft in a de facto effective manner and at the same time take into account the vast richness and diversity of expressions of the intangible cultural heritage.

Other main points

The statement by the EU at the intergovernmental meeting of experts in September is a balanced and realistic view of the contractual situation in UNESCO at the moment. Finland emphasizes the following points of view expressed in it and in its spirit: 

· The process should not be rushed. 

· Much more work should be devoted to clarifying the definition of “intangible cultural heritage” and to the scope and the nature of the instrument - including the rights and obligations of the contracting States. In other words, the texts should be sufficiently unambiguous and of a standard suitable for conventions and treaties. The present draft does not meet this requirement. The content of the draft is better suited to a political declaration.

All in all, Finland is of the opinion that the best safeguard is promoting an attitude climate where general appreciation of intangible cultural heritage and its diversity can flourish. This entails promoting education and encouraging creativity and creation. In addition, aid for protection should be allocated to help the creation of or to support infrastructures needed for safeguarding and protection, notably museums, libraries and archives, and to ensure that those responsible for the safeguarding of intangible cultural heritage have sufficient expertise. Effective protection also entails that the respective responsibilities and competencies of different sectors and policies are clarified and coordinated. Only through such concrete measures can intangible cultural heritage be protected effectively and in the long term.

FRANCE

The reply of France to the UNESCO Director General’s consultation of Member States concerning the first preliminary draft of a convention for the safeguarding of the intangible cultural heritage

The following remarks are intended to supplement those made by our delegation at the September 2002 intergovernmental meeting of experts.

France gives its full support to the process of preparing a convention for the safeguarding of the intangible cultural heritage. Such a convention will be a useful addition to UNESCO’s armoury of agreements (1954, 1970, 1972 and 2001) for the protection and safeguarding of the cultural heritage. It is therefore important that the present exercise should be successful. 

I.
The key question is “What would constitute an effective convention, for the purposes of safeguarding the intangible cultural heritage?”. The materials needed for thinking about our answer are to be found by examining the particular characteristics of the tangible and the intangible cultural heritage.

In the case of the tangible cultural heritage, the first imperative is long-term conservation: we strive to preserve its original features in their original state.

In the case of the intangible cultural heritage, we are dealing with a living, moving heritage, one that evolves; our proposed convention must, if it is to be effective, take the nature of this heritage into account.

In our opinion Article 7 of the 1972 Convention provides the keystone of the convention now proposed: it should be supported by a “system of international cooperation and assistance” with a view to identifying and conserving the intangible cultural heritage.

France is therefore in favour of a thorough review of Articles 1 to 7 of the present preliminary draft; and it has the following points to make concerning them:

Definition
It does not seem advisable to incorporate the annex within Article 2, since an exhaustive enumeration of all the various forms which the intangible cultural heritage can take appears an impossible task: it would in any case be restrictive. Better, then, to leave this definition open: it is not inconceivable that other types of heritage – the virtual heritage, for instance – might in future be safeguarded under this Convention.

Scope

Here again we have the problem that we cannot possibly be exhaustive. A convention which claimed to safeguard the whole of the intangible cultural heritage would be bound to fail. Nor is exhaustive conservation necessary, for there are many forms of intangible heritage which are not under any threat, either to their integrity or to their continuity. Our conservation efforts should, logically, be applied mainly to those elements of the intangible cultural heritage that are in immediate danger – or under a foreseeable threat, which means we must include provision for anticipation and preventive action – or those which have suddenly disappeared owing to some disaster (natural or otherwise), and are sorely missed by their exponents. The recently reconstituted Royal Ballet of Cambodia, for instance, would come into this category.

The convention would have to include – as indeed it does at present – a part for national action and another for international action. The former concerns both research (inventories, censuses, documentation) and the setting up of the organizational arrangements for management, conservation and transmission; the latter should, in the French view, orchestrate assistance and international cooperation for conservation purposes (as envisaged in Article 7).

We do not think we should discuss Chapter III (Committees and Lists) of the present preliminary draft; it is not appropriate to the intangible heritage. What is required here is conservation, not a beauty contest to establish a list of items of “outstanding universal value”. It is the task of the Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity to spotlight particular items of the intangible cultural heritage as belonging to the heritage of all humankind, and to play a role of information, promotion and diffusion – and to do this independently of any negotiations for a convention.

The Committees and Lists arrangement would moreover consume resources: in preparing dossiers, in examining suggestions in special advisory bodies, in meetings of the proposed Committee, for its secretariat, and so on. Those who, at the meeting last September, gave their views on the question of resources for the intended convention showed themselves well aware of the difficulties involved in a cumbersome set-up that depended on compulsory contributions.

France is also of the view that the resources which can be mobilized for the implementation of the intended convention will be enhanced if they are applied directly to practical projects for the safeguarding of items of the intangible cultural heritage whose integrity is threatened, or indeed which are in danger of disappearing.

It should be noted, moreover, that those who gave their views on the question of resources for the intended convention at the September meeting were all opposed to a system of compulsory contributions, the very system on which the functioning of the 1972 Convention is mainly based.

II.
We think therefore that, for the purposes of effective safeguarding of the intangible cultural heritage, the intended convention should be a simple, flexible measure capable of evolving; one that encourages rather than compels. It must give clear directions for action by Member States, and must spell out UNESCO’s mandate with precision.

So far as States’ prerogatives and obligations are concerned, this aim of clarity might lead us to merge Articles 3 and 5 (referring back the latter for a more concise draft) and to make the present Article 4 immediately follow Article 2.

There might be a more explicit mention of inventories of the intangible cultural heritage: these could be listed in registers lodged with UNESCO, and the Organization could exploit them within the framework of a “sharing of symbolic values”. It would be on the basis of these inventories, also, that UNESCO would be sent reports of items of the intangible cultural heritage in need of safeguarding. 

The international side of the Convention would cover not only emergency measures for ensuring that endangered items of the intangible heritage were safeguarded, where the international community must be mobilized, but also records and the promotion of pilot projects, original experiments and good practice in the safeguarding of the intangible cultural heritage, as well as the widest possible diffusion of these under the auspices of UNESCO.

The organization of regional forums for the pooling of experience and resources would be an essential and stimulating part of implementing the convention and ensuring it had a high profile.

The convention, then, would be an instrument of both technical assistance and the transfer of expertise, and the contribution of all those involved in this heritage would be essential within this framework.

UNESCO would act as a watchdog and early warning system; and as coordinator for the intellectual and technical resources needed to strengthen Member States’ capacities, and for the exchange of information. All these are functions that form part of its fundamental mission.

This relatively lightweight apparatus would have the advantage of keeping the bulk of the financial resources for carrying out conservation measures or for projects that directly improve the safeguarding of the intangible cultural heritage and benefited those States Parties to the Convention which exert themselves in this direction.

GEORGIE / GEORGIA
Our country takes great pride in the proclamation in 2001 of Georgian polyphonic chant as a masterpiece of the oral and intangible heritage of humanity, one of twenty in the whole world.

One of the admirable consequences of this was the first Traditional Chant Symposium organized recently in Tbilisi with the participation of a great many exponents of culture and experts, including some from abroad. The Symposium showed once again that no knowledge can be effective without its execution in practice, traditional knowledge being no exception.

Against that background, we regard the intended international convention for the safeguarding of the intangible cultural heritage as an undoubtedly important event in terms of implementation of the UNESCO Universal Declaration on Cultural Diversity.

The cultural diversity of humankind needs very careful consideration, above all now that the process of globalization is on its way to penetrating everywhere in the world. 

One of the clauses of this convention stresses the need to set up dedicated centres for the scientific study of the intangible cultural heritage. The creation, with considerable support from the Georgian Government, of an International Polyphony Studies Centre is an ideal instance of the implementation of this idea.

The creation of the Polyphony Studies Centre was strongly supported by all those who took part in the first Traditional Polyphonic Chant Symposium in Tbilisi, especially because for the people of Georgia polyphonic chant is one of the precious symbols of their identity.

We should note that polyphonic chant is also a part of the culture of other peoples of the Caucasus region; the new Centre will therefore be making a serious contribution to the study of this phenomenon, and will become a major focal point for dialogue among cultures.

For these reasons I can, in addressing you here, express my wholehearted support for the plans for an international convention for the safeguarding of the intangible cultural heritage; for Georgia itself has an abundance of intangible assets that need suitable safeguarding and protection.

ISLANDE / ICELAND *
It should be made clear that the convention is about protecting common public culture and not “studied” arts, i.e. usually not gained from any form of official training, but learned from person to person, from generation to generation.

Iceland has on several occasions commented on the text. So this has to be looked upon as yet another contribution to the aim of finding a solution that unites the Member States in this important matter, which has our wholehearted support.

INDE / INDIA *
In the process of elaborating a new convention for the safeguarding of intangible cultural heritage, India underlines the necessity of drawing up a convention. In view of this, the following points may be considered for inclusion:
Perspective on intangible cultural heritage

India holds the view that intangible cultural heritage is the expression of the human’s quest for reconciling spiritual and temporal harmony. India traces the totality of creativity through a unified vision of life in which the individual is considered part of a flow of creation and is related to the total universe holistically, with links beyond the living creatures onto the elements as also to the world of wisdom and ideas. The staggering variety and multiplicity of intangible cultural heritage exists in a framework of totality, and interconnectedness rather than as disjointed expressions. Therefore most important yardsticks for the intangible cultural heritage are its universality, excellence, time-tested value and relevance to society in the contemporary context. 

While India supports the idea that there is a need for such an international convention for safeguarding intangible cultural heritage, the convention should be drawn up as a set of firm criteria. The definition should enable individual countries to identify their own intangible heritage or the traits of it. Some criteria could be its continuity through generations, historical roots, outstanding value and vulnerability.

India supports the view that:

· intangible cultural heritage should be broad and inclusive, and cover the whole population, and not be confined to specific groups;

· the best elements in religious practices and not religion should be included;

· vital elements contained in social practices should be included;

· aspects of culture contained in linguistic domains (and not languages as such) should be included;

· practices relating to biological and ecological resources be considered as aspects of such heritage;

· the inclusion of an item as heritage is the prerogative of national governments, which will develop their own strategies.

India opposes:

· hierarchy in the identification and protection of intangible cultural heritage;

· favouring only certain sections of the community, like the emphasis on “indigenous” or “ethnic” traditions;

· obscurantist practices that violate universal human rights being considered for inclusion as intangible cultural heritage.

Each nation will draw up registers, mobilize through campaigns and awareness-raising strategies on the need to preserve its own heritage. The main question is what kind of international programme may be developed to assist nations in the protection of their heritage and in drawing international recognition. Once the programme is in place UNESCO is to earmark sufficient resources for supporting activities and programmes.

JAPON / JAPAN *

We have difficulty in acknowledging the notion of “knowledge and practices about nature” as a category of intangible cultural heritage. Knowledge alone cannot stand as heritage to be safeguarded by the convention because of its static and passive nature. 

As is clearly indicated in the Istanbul Declaration, the safeguarding and transmission of the intangible cultural heritage is essentially based on the will and effective intervention of actors. 

We think that there may be cases where, with the strong will of the actors or the cultural community concerned, a destroyed item of intangible cultural heritage can be successfully revitalized and thereafter safeguarded in a non-artificial way. We can imagine cases where such an item is destroyed by an external or temporal factor, for example by an armed conflict or by an economic crisis, but where it can be revitalized by relying upon documentation and through temporary measures. We see no problem in such revitalization.

LIBAN / LEBANON
Mr Chairman, I should like on this my first occasion of addressing the meeting to congratulate you on the ability with which you conduct it, keep it to the point and put matters in a nutshell: all invaluable spurs to progress in our task of clearing the ground.

If I may, I shall turn to the preliminary draft before us, and in particular to Article 2, Definitions. So important is this article that in my view – and other colleagues have already said the same – it would be a good idea, more in keeping with logical and legal consistency, to place it immediately after the Preamble, as Article 1. We intend to safeguard something. Very well, let us start by defining what; for this is no small task. Moreover, the Istanbul Declaration carefully stressed this in paragraph 8.

Now the definition that appears in the preliminary draft suffers from a number of defects, and is heading for a few pitfalls which it would be as well to try to avoid in any future draft. I shall attempt to list them wholesale, on the understanding that I am only giving my personal impressions and count on the indulgence of my distinguished colleagues here today.

The first logical defect is this: if we read the opening lines of the definition, we find it begs the question. “For the purposes of this Convention, the ‘intangible cultural heritage’ means …[things recognized by …] … as their intangible cultural heritage”. What more are we to understand from this definition than that something is part of the intangible cultural heritage if it is described as being part of the intangible cultural heritage?

Our thinking will get nowhere this way. It may be objected that the text does list elements, “knowledge, skills, instruments, objects …” which illustrate the concept – but this is not enough. Logic demands a definition for a whole group which does not merely state its extension but also gives its intension, some criterion for inclusion. This is what has led a number of delegates to express fears that the Convention’s scope might swell uncontrollably, since a group defined only by its extension is liable to infinite growth.

The second logical defect is the very real problem that arises when we compare Article 2(1) and Article 3: we are at a loss to know whether the authority that is to define elements of the cultural heritage and delineate its scope is to be the local community, the State, or the international community. If we follow the opening words of Article 2, we get the impression that it is the international community adopting the Convention which defines its scope and its limits: “For the purposes of this Convention, the ‘intangible cultural heritage’ means …”. Later on, at line 3 of the same paragraph, we read “…that are recognized by [the community] …”; and here is the first ambiguity. Next, immediately afterwards comes the notion of conformity with universally accepted principles – but this means giving the decision-making authority to international bodies once more; and finally there is another mention of the “communities” which constantly recreate the intangible cultural heritage in response to their environment. This perpetual shifting back and forth between the levels beneath and above that of the national government creates more difficulties than it solves. 

Nor does Article 3 remove the ambiguity, when it states “It is for each State Party to identify and define … its intangible cultural heritage”. What body is it which is supposed, in the last resort, to pronounce on the criteria, the definitions and the scope of application? Clearly a compromise must be found among all three levels: international bodies, national governments, communities; but each has its own peculiarities, its own priorities. The driving force of the State is a concern with national cohesion, the safeguarding of the common identity; international, intergovernmental organizations watch above all over compliance with States’ international undertakings, and the preservation of cultural diversity; and communities which are the actual exponents of the intangible cultural heritage care most for it as a real, living experience.

It is perhaps the national government which is in the best position to bring these various sets of priorities into harmony: this is the level where the concerns for national identity and cohesion come together, and those who act at this level are close to the practitioners of the intangible heritage, linked with them by all kinds of legal and family connections; at the same time this is a level familiar with the principles current in the international community, since it has participated in their development and adoption. Many delegates here today have pointed out the important role of national governments, given that some already have considerable experience in documenting and conserving the traditions, folklore, usages and practices of their people.

This leads us to wonder about another glaring ambiguity in the definition: is it a definition of the cultural heritage in general, or of that cultural heritage with which the Convention is to concern itself? Consistency of meaning would require us to begin by defining the whole ensemble composed of manifestations of the cultural heritage in general, and only then (or perhaps in a following subparagraph) tackling the definition of the part of that whole which consists of manifestations of the intangible cultural heritage – those which are to come within the legal scope of the convention.

Finally, a third defect: there is, when we come to examine the scope of the proposed convention, too much emphasis on the notion of possession, of ownership. The term “heritage” has overtones of a separation between a subject (the owner) who has rights over an object (the thing owned). This gives rise to an ever-present danger, rightly pointed to by more than one delegate, of trespassing on other legal systems that exist already, at WIPO and elsewhere.

Now those human groups which practise a particular dance, or farming technique, or religious ceremony, are not acting with the same state of mind as an inventor working in the pharmaceutical industry who perfects the formula for a new medicine, motivated primarily by a concern for effectiveness, profitability and patents. On the contrary, for them this is a way of being, not merely something they own. This way of being needs to enable them to integrate themselves within, to enhance their feelings of belonging to, all three spheres: the physical, the social and the transcendental. (Compare here the Istanbul declaration which speaks in §2 of a “sense of belonging and continuity”.)

Any real intangible cultural heritage must have associated with it these elements, of integration and consolidation of the sense of belonging, for it is they which enable us to view in a new and less perplexing light concepts such as “endangered heritage”, “revival”, “scope”, the tension between tradition and modernity, and so on.

Cultural practices provide the mediation through which individuals find their place in the world and become part of it; for humans, unlike other living things, are not so lucky as to be born ready-programmed and adapted for their existence: this mediation is in their case an essential need. Where it no longer works we find cracks in social integration and the sense of belonging; then comes disintegration, and a real tragedy indeed. Such a disintegration may be due to a great many factors; often these are internal, in the order of things, but there are times when it can be provoked by some of the more perverse effects of globalization. When that happens, there is every reason to speak of attempts at reviving certain practices of proven and time-honoured utility in encouraging integration and the sense of belonging.

The experts who drafted these definitions were faced with a gigantic task, and it cannot be denied that they have tackled it with intellectual honesty; but in their concern to leave nothing out they have on occasion sacrificed consistency and opened the door to a horde of quandaries.

Mr Chairman, behind every attempt at preparing a convention of such scope as this we can detect the fragile tracery of what I might call a vision of an ideal order – and in the particular case that concerns us today, it is the vision of humanity reconciled, happy in its diversity. Let us start, therefore, by accurately defining what it is we intend to discuss.

I thank you.

LITUANIE / LITHUNIA *
We appreciated the possibility to contribute to the global standard – setting process in partnership with UNESCO and in particular the possibility to delegate experts, which could take part in the first intergovernmental meeting of experts at UNESCO Headquarters (23-27 September 2002). 

As a follow-up to the first intergovernmental meeting of experts we organized several national round tables to discuss the preliminary draft convention for the safeguarding of the intangible cultural heritage. The participants were representatives of ministries in charge of the preservation of intangible cultural heritage, scientific researchers from institutes, centres, universities and others. 

Please find herewith their evaluation, suggestions and proposals made after detailed and thorough revisions of the preliminary text of the Convention. In the meanwhile, we would like to apologize for some delay in answering you.

We consider that the Convention for the safeguarding of the intangible cultural heritage is essentially important for every country facing the impact of rapid development of the information and communication technologies. The Lithuanian regulations regarding preservation of the intangible cultural heritage, namely the Law of the Principles of State Protection of Ethnic Culture (appr. 1999), which respond to the measures formulated in subparagraphs (iii) and (x) of Article 5 of the preliminary draft convention, prove its commitment in implementing the convention. Lithuanian experts welcome the purposes and principles formulated in the preamble to the preliminary draft convention, noting that the formulations correspond to the outstanding universal value of the intangible cultural heritage and encourage States Parties to mobilize their actions in favour of the preservation and safeguarding of the intangible cultural heritage.

We would suggest deletion of the following expressions: “insofar as it is possible and appropriate for it”, “as appropriate” and other similar wording, which give too wide a range of possibilities for States Parties acceding to the convention.

Recognizing the fact that the majority of formulations in the preliminary draft convention are generalized we consent to the concept of such generalization as substantiated. Such a concept allows every country to carry out its own and unique model of evaluation, preservation and safeguarding of the intangible cultural heritage taking into account the peculiarities of the intangible cultural heritage concerned. We suppose that the lists of masterpieces of the intangible cultural heritage and other aspects of preservation of the intangible cultural heritage are based on the same concept. We would therefore suggest involving regional consultations in the process of elaboration of the convention, which would produce evaluations more extensive and justified than others. 

MAROC / MOROCCO

Morocco is in favour of adopting an international instrument for safeguarding the intangible cultural heritage. The proclamation in 2001 of the Place Jamaâ al Fna in Marrakech as a masterpiece of the oral and intangible heritage of humanity is a perfect illustration of the efforts that have been undertaken in this direction.

The great weight given to tradition in the definition of the intangible cultural heritage is in danger of giving rise to a “monumental abuse” of the kind which has long bedevilled the World Heritage Convention of 1972 (the reference is to Heritage Discussions held in France in 1999). It is consequently of the first importance to consider the intangible cultural heritage in its broadest sense, so as to bring out its universal character; then the international community will not fail to adhere to it when the time comes.

We think it important to reflect deeply on the notion of the intangible cultural heritage, not least on its links with nature. Is nature really not a cultural category? The way we look at a natural landscape: is this not the fruit of a particular view of the world, of a culture? The use we make of the elements of our natural heritage: does this not stem from our cultural practices?

There are links here, strong ones: cultural extensions of nature, and natural extensions of culture; and we need to think about these.

We ought also to define criteria for evaluating and recognizing items of the intangible cultural heritage, and at the same time to decide on the right sources of knowledge, and the arrangements for their application both nationally and internationally.

Morocco suggests that the draft convention should invite States Parties to apply themselves most strenuously to research, documentation, cataloguing, archiving and recording, since these are often all that stand between whole strands of the intangible cultural heritage and oblivion. Morocco would therefore like to see a central role assigned to the “risk of disappearance” criterion in relation to such heritage items.
MEXIQUE / MEXICO 

General Comments 

While the objectives of the preliminary draft are similar to those of the Convention for the Protection of the World Cultural and Natural Heritage (1972), it is important to stress the qualities peculiar to the intangible heritage, not only so far as its definition and scope are concerned, but also in the measures and actions required to safeguard it. For that reason, though the 1972 Convention has, as it were, given us a starting point for preparation of the preliminary draft, it would now be a good idea to concentrate on developing a self-sufficient instrument with its own structure, standards, organs and concepts. 

If the Preamble is properly to reflect the spirit and match the content of the Convention, it would be better to revise its drafting at the end of the negotiations, or at least when the draft convention is at a more advanced stage.

We feel that thought should be given to the wisdom of continuing to use the term “immaterial” (in the Spanish and French versions) as opposed to replacing it with “intangible”, which would allow a sharper distinction between the two forms of cultural heritage.

We also think we must consider, in developing the Convention, the implications it might have on intellectual property rights (copyright, and in particular rights of exploitation and rights of reproduction).

It should be made clear that the division into chapters at this stage of the process of preparing a convention is merely indicative and intended to facilitate study of the text; this division should be removed at the final stage of drafting.

NIGER*
At the request of the UNESCO Executive Board, the Director General has convened a number of meetings of experts at the Organization’s headquarters to define the scope of the preliminary draft of an International convention for the safeguarding of the intangible cultural heritage.

The first intergovernmental meeting of experts was held in September 2002 at UNESCO Headquarters. For its part, the General Conference (31st session) decided, in resolution 31 C/30, that this matter should be dealt with by an international convention. It therefore invited the Director General to submit to it at its 32nd session a report on the situation calling for standard-setting and on the possible scope of such action, together with a preliminary draft of an international convention.

Representatives of the permanent delegations to UNESCO have attended all the meetings as observers.

II
Points raised by the meeting documents, and the Mission Report of Mr Mahaman Saley, Technical Adviser to the Minister of State, Niger delegate at the UNESCO meeting of 23-27 September 2002.

A.
Niger’s interest in the meeting

The results of the work undertaken for this preliminary draft convention will, for Niger, be the occasion for a strongly renewed impetus in our cultural activities on the eve of the fifth “Jeux de la Francophonie”. At these games, over 3,000 young people will be competing in various forms of performance connected with the intangible cultural heritage: music, traditional-style dance, the artistic and literary heritage, storytelling, and so on.

So Niger, more than any other country, has a particular interest in following to its completion the work of preparing the preliminary draft international convention for the safeguarding of the intangible heritage. 

In addition, there is the wealth and uniqueness of our own intangible cultural heritage in its various artistic and cultural fields (crafts, music, dance, literature with its stories and fables), recognized well beyond our borders. For example, Niger is also playing host to an International Festival of Storytelling and Oral Traditions, which is rapidly winning acclaim.

B.
Steps to be taken by individual countries

In Niger the document of the National Seminar for Framing a Cultural Policy, held in Tillabéry in 1985, defines culture as “All those productive practices (social values, actions, behaviours, attitudes and ideological schemata), together with the whole corpus of social forms and institutions, by which a given people ensures its existence, organizes its life and declares its identity”.

The cultural heritage is an essential component of that culture, and has been variously defined. This is the definition given by the Tillabéry National Seminar:

–
Arabic or Ajami; archives and libraries;

–
All spectacles All the physical remains of civilization that are of interest to palaeontology, prehistory, archaeology, architecture or history;

–
All the productions, techniques and technology of Niger;

The whole corpus of written documents produced or received, such as manuscripts in, ceremonies, rites, religions, and sporting and play activities.

This traditional definition was renewed by UNESCO on the occasion of the Intergovernmental Conference on Cultural Policies for Development, held from 30 March to 2 April 1998 in Stockholm (Sweden), where the aspect of “the national heritage” was added, defined as: “all natural and cultural elements, tangible or intangible, which are inherited or newly created”.

In addition to the conclusions of the Tillabéry Seminar, we have:

–
The National Seminar to frame a book policy;

–
The organization of a number of events for the diffusion of the intangible heritage (the Prix Dan Gourmou, Book Month, the Festival of Traditional Dance, the Week of Solidarity with the Artists of Niger, Theatre and Laughter Week, etc.);

–
The recently-created Department of Museums and the Heritage, the Department of the Arts, and the Department of Libraries and Literature.

Public reading libraries

In addition to school and university libraries, Niger has, in two networks – that of the Reading and Cultural Activities Centre (C.L.A.C.) and that for public reading – 35 libraries, mostly site in rural areas.

The Cultural Archives Centre

The purpose of the Centre is to collect, conserve and publish items of the intangible heritage in particular.

We have to recognize, on the other hand, that even though some quite significant activities have been undertaken, they have never yet been backed by an enduring, coherent overall policy.

Such a policy could be designed around the following points:

–
Current reviews;

–
Principles, directions, objectives and strategies;

–
Recommendations;

–
Action plan.

C. 
The 1972 Convention for the Protection of the World Cultural and Natural Heritage

We cannot merely revamp the 1972 Convention since whatever amendments are made it will still, in its application, fail at times to implement a continuous and progressive anthropological approach. Hence the need for a new convention.

D.
The problem of making inventories of the intangible cultural heritage

An inventory of the heritage, tangible or intangible, requires the organization at national level of an appropriate framework with national ramifications. UNESCO’s activities in this field really do provide encouragement to Member States, not least through the steps taken for identifying, preserving, safeguarding and promoting the intangible heritage.

Statutory measures supplement these.

III.
The first preliminary draft of an international convention for the safeguarding of the intangible cultural heritage

It will be clear from all that has been said that oral traditions, language and local know-how are indispensable development tools for Niger in particular and for African countries in general.

This broader anthropological conception of the intangible cultural heritage includes the intangible elements associated with monuments and sites, as well as the social and cultural context in which they were created. All this has a claim on our awareness, and this goes back to the issue of the relationship between culture and development, which has been and still is a subject for discussion in various international forums.

UNESCO’s two main activities aimed at safeguarding the intangible cultural heritage, the “Living Human Treasures” programme begun in 1993 and the programme for “Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity”, are of particular interest to Niger. It is therefore important for it to be actively involved in preparing a new statutory instrument for safeguarding the intangible cultural heritage.

NORVÈGE / NORWAY *
In our globalized society it is important to take measures both nationally and internationally to safeguard and protect our intangible cultural heritage. In Norway there is sympathy for the need of an international framework and infrastructure that will make it as accepted to safeguard the intangible cultural heritage, as it is to protect the tangible. As the Recommendation on the Safeguarding of Traditional Culture and Folklore of 1989 regrettably has not had the expected impact, it is essential to draw attention to a heritage threatened by deterioration and disappearance.

Our comments are restricted to some important principles regarding the preliminary draft convention. We do not comment on the text as such, as we expect the next version of the draft convention to be substantially altered, partially as a result of the discussions during the expert meeting in Paris in September 2002. 

In this complex area we stress the basic significance of the human rights and appurtenant instruments. We consider that the safeguarding of intangible cultural heritage must be explicitly subordinated to the international human rights instruments. This should be more precisely formulated than in the present preliminary draft convention. It is essential that human rights form the basis of the safeguarding of intangible cultural heritage.

At this stage, we have to examine the field thoroughly to be able to give a precise scope and clear and accurate definitions. It will be important to take into consideration the altering and dynamic nature of the intangible cultural heritage in this examination. Furthermore we must take into account the indisputable connection between the intangible and tangible cultural heritage. Culture, as a totality, includes both intangible and tangible heritage. Accordingly, the best solution would have been to create one convention on cultural heritage, for instance by revising and strengthening the World Heritage Convention. We are aware of the arguments against re-opening the World Heritage Convention. Nevertheless, in forming a convention covering the intangible heritage it is of the utmost importance to facilitate interaction between the measures taken to safeguard both the intangible and the tangible cultural heritage.

If a convention on intangible heritage should play an important role in Member States' cultural policies, it is our opinion that language should be included in the convention. Leaving languages outside would reduce the value of the convention, especially for the many groups of small and often threatened languages.

The draft convention CLT-2002/CONF.203/3 is based on the 1972 World Heritage Convention. We have doubts about the usefulness of establishing different lists after a model of the World Heritage List. A list on intangible heritage runs the risk of creating very unfortunate contests between different forms of the intangible cultural heritage. We would prefer a methodology much more in line with the principles of the Universal Declaration on Cultural Diversity. A better alternative to get attention and give incentives to safeguard and preserve our intangible cultural heritage could be to set up a catalogue of best practises in the field, a proposal that we know several other Member States have forwarded. 

We would once again underline the importance of avoiding overlap with other international conventions and agreements, which also was highlighted in the final communiqué from Istanbul. We suggest a clear delimitation towards intellectual property rights in a preliminary draft convention, as intellectual property issues in our opinion should be primarily handled by WIPO. We also want to highlight the importance of the work being done by the WIPO Intergovernmental Committee on Intellectual Property, Genetic Resources, Traditional Knowledge and Folklore. To give the future convention credibility it will be essential to collaborate with WIPO and take into account developments and conclusions from that Committee’s work.
We should also like to draw attention to the under way in the International Network on Cultural Diversity (INCP). The INCP is focusing on the challenges facing developing and developed countries with respect to cultural diversity. The issue of an international convention to promote and protect cultural diversity is on the agenda of the INCP. We believe that UNESCO, given its universal mandate within culture, should be closely associated with the work of the INCP. The intangible heritage naturally forms an integral component of the concept of culture. There is thus a close connection between the two processes and, to avoid overlapping, forces must be joined.

In view of the above, we would urge UNESCO not to rush the process. Ample time must be set aside for proper consideration of all aspects of this work in order to arrive at a result that may have the support of a majority of UNESCO’s Member States.

PAYS-BAS / NEDERLANDS * 

Introduction

Intangible cultural heritage is an integral and important part of culture and of the cultural heritage of humankind. The Netherlands wants to stress that it respects the urgent wish of nations and peoples from Asia, Africa and South America for a strong instrument to safeguard their intangible heritage. 

In the Netherlands we are very much aware of the fact that the large influx of migrants with other cultural backgrounds over the last decades has greatly enriched our culture, especially in the domain of intangible cultural heritage.

Therefore it agrees with the outcome of the Istanbul Conference of 16 and 17 September 2002. The final declaration states that “an appropriate international convention, which should be developed in close cooperation with relevant international organizations and take into full account the complexity of defining intangible cultural heritage, could be a positive step towards pursuing our goal”; and therefore “in a spirit of constructive cooperation”, the Netherlands finds it important to participate in the elaboration of the preliminary draft of a convention.

Notwithstanding the above, we note some dilemmas. When we look at the important issues to be tackled in relation to the safeguarding of the intangible cultural heritage (definition, the important issue of the dynamics of such heritage, how it could be documented, etc.), one could conclude that other instruments might be more appropriate and effective in the actual safeguarding of the intangible cultural heritage. 

One other point is that the draft text is strongly imbued with that of the World Heritage Convention of 1972. The Netherlands does not welcome this in all respects. The evaluation of the implementation of the World Heritage Convention shows some important weak points. The procedures are complicated and result in bureaucratic ineffectiveness. Moreover, there is an imbalance in the cultural and regional spread in the safeguarding of world heritage. 

Also we have to prevent the convention from causing living, dynamic cultural heritage, i.e. intangible cultural heritage, from becoming static and frozen. 

However, the Netherlands does not see these dilemmas as an obstacle to constructive cooperation and elaboration of a draft convention. But we have to learn from the pitfalls and to incorporate the experiences from the World Heritage Convention and other international conventions in this field. 

General remarks

The Netherlands is cooperating to develop the best possible convention. In the Netherlands experts from different disciplines and organizations (ethnologists, curators from museums, archives, universities, etc.) have stressed the importance of the intangible cultural heritage and have expressed their concern for the safeguarding of these forms of cultural expressions.

The Netherlands is of the opinion that:

· the current development in the field of cultural heritage law and in international law in general should be taken into account in drafting this convention;

· the convention should give clear-cut obligations and rights to States Parties;

· the convention should contain an efficient and effective institutional mechanism;

· the convention should provide adequate mechanisms for monitoring, information sharing, and international cooperation;

· duplication with other institutional mechanisms should be avoided and where possible institutional mechanisms should be incorporated;

· As legal experts in the Netherlands have noted, repetitive and multi-interpretable sentences should be avoided.

The Netherlands would prefer at this stage to present some general comments on the draft text. At a later stage we will present more detailed textual comments. 

Current draft text on the intangible cultural heritage

The Netherlands emphasizes that identification, documentation and recording of cultural practices and manifestations should constitute the main objectives of the convention.

The Netherlands notes that there are several imperfections in the draft text. In our view the text of the convention should be as concise and as clear as possible about the rights and obligations of the States Parties referring to the safeguarding of intangible heritage. In this respect clear cut definitions of those terms which determine the obligations and rights of States Parties are essential and should be incorporated in the text. This might involve making (a part of) the glossary an integral part of the text. The draft text should be scrutinized by experts. 

Revitalization

The Netherlands makes every effort to ensure that revitalization of extinct or nearly extinct cultural practices and manifestations will not be covered by the convention. The Netherlands stresses the importance of acknowledging the dynamic nature of the intangible cultural heritage. Via the convention, the Netherlands wants to make sure that no detailed, peremptory regulations shall be imposed on individual countries with respect to domestic actions concerning identification, documentation, storage and safeguarding of that heritage.

In our view it is very important to incorporate heritage and cultural education and the involvement of schools in the draft text. This could be more accentuated in the final text. It is a key issue in awareness-raising for the intangible cultural heritage. 

Communities and ownership
The communities directly concerned by the intangible cultural heritage (the custodians) should have greater scope for participation in the various activities than prescribed or recommended in the current text. It should be specified in the text that identification, documentation and storage, along with activities designed to safeguard such heritage, should not automatically result in changes of ownership. Access to stored documentation materials should also be explicitly arranged in connection with the participation of the custodians.

National institutions and authorities

The Netherlands contends that in the articles in which the activities in or by Member States are mentioned, the emphasis should be on urging potential activities rather than obligations.

When this involves actions in treaty nations, the Netherlands contends that, in formulating the articles in question, considerable allowance should be made for the right of ownership and the opinions of the communities themselves. There should also be an opportunity for initiatives from these communities in identifying, documenting, storing and safeguarding items of the intangible cultural heritage.

The Netherlands believes that considerable attention should be given to identifying such heritage. We would also like to see a clear solution proposed for the final text of the convention concerning heritage problems that would arise in the territories of more than one treaty nation.

We are looking forward to contributing to the future development of a convention on the intangible cultural heritage.

PORTUGAL

The intangible heritage in general should be safeguarded primarily by dynamic methods and procedures organized through research, by making plans for its living exemplification in practice, by the participation of the populations and cultural exponents involved and by drawing up an active and inventive programme for setting up archives and collections with provision for full accessibility.

The concept of “the intangible heritage”, was not born fully formed, immediately and perfectly defined in scope; it is the result of successive approximations, beginning with the Recommendation on the Safeguarding of Traditional and Popular Culture (1989), continuing with the Living Human Treasures programme (1993) and the one for Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity (1997). Together, these documents and programmes have composed within our minds a fleeting, moving landscape which cannot be approached in the same way as all the other forms of heritage, already identified by means of other programmes and more or less readily available for our inspection (the built or immovable heritage, the archaeological heritage, the movable tangible heritage, the natural heritage, etc.).

Along with the complexity of the issues it raises – issues of identification as well as problems with its protection – the intangible heritage illustrates the luxuriant diversity of our cultures; but it also shows those cross-fertilizations which help build the history of the world we live in, where speech, expressive creation, ritual gestures, patterns of social interaction, all provide the most eloquent – and often fragile – elements which bear the load of the past, construct the present and cast their image on the future. The challenge we face here is considerably greater than that involved in acting on behalf of the tangible heritage. 

Another aspect of this intangible heritage is that it must always be considered in relation to all the other forms of heritage for which we already have international protection programmes. A particular object, way of intervening with nature, or building process results from skills peculiar to its culture, from oral traditions that support it, from rituals, and so on. In this lie the characteristics and the outlook which can give it the dynamic properties affecting the conditions for its conservation, that is to say, its endurance and reproduction. But though it cannot generally be considered in isolation, it is nevertheless something which does not readily lend itself to consideration under the paradigm of the existing practices applied, more or less successfully, in connection with the identification and protection of the tangible heritage. 

The first problem we face is how to delimit the area to be covered by the subject of our discussion. We know that the Annex accompanying the first attempt at a preliminary draft, offered for discussion in Paris in September 2002, can and should be read as an indication, as a set of examples of the intangible heritage, starting with a framework in which to locate the manifold levels at which a society or a culture displays itself. All the same, it is arranged in so far-reaching and ambitious a way that it might really be compared to a table of contents of an ethnology textbook: that science, with its tradition of cultural studies, has often handled tangible culture and spiritual culture together in the same work, but it is the latter which matches the “intangible heritage” we are considering here. What we have is therefore too broad and ill-defined for us to be able to identify effectively our proposed safeguarding activity. 

In our view the document should contain a procedure that will help us to identify dynamic criteria for the various forms of the intangible heritage. In order to identify each cultural activity as belonging to this heritage it would be useful to delineate a corpus of methods that would enable us to know its place within the general framework of the conditions of life and everyday activity in which it occurs today; how it relates to desires for change; which of its features are solid and stable and which are fragile; what factors could work for or against its endurance or its reproduction. This will let us catalogue the heritage in terms of its proper qualities, which have no independent existence in the way a defining morphological characteristic does. What we have is a hidden, latent dimension; and it must be taken into account for the purposes of this convention.

The intangible heritage is not, in general, constantly present before us. This is not a fixed thing, always there in a society, but one that shows itself, that emerges at particular times: a song or chant, a festival, a play, the telling of a myth. So what we are working with is not something which keeps still under our hands to be protected as well as enjoyed, but something which has to be enacted or it will not last. It exists, though, both before and after its enactment: it is conveyed by the needs, the impulses and the very grammar of group cultures; but for it to last, for it to stay alive beyond particular performances, it must be performed. This is no paradox, but a feature I emphasize because it has to do with a central aspect of this rough preliminary draft under discussion. The point is that here we have a form of heritage which cannot be discovered or located as present in some particular spot, but is a part of a group’s mode of organization or its patterns of mind – and one not easily separated from these, unless the group itself wishes to separate it and reify it in the plastic form of a thing, taken as emblematic of its culture. Through its revelation of a set of words or a piece of knowledge, the intangible heritage is a dimension which encourages and invites the awareness of others, brings diversity to light, seeks other voices with which to share the construction of the contours of the world.

To be more specific about the approach to procedures for the identification of this heritage, we should consider which individuals to distinguish as the targets for intervention and conservation and thus raise their profile as excellent practitioners; we should appreciate and make the most of elements of culture which manifest themselves in those individuals. A theatrical performance represents an exercise of skill and the use of aesthetic languages relating to the making of masks, costumes, musical instruments, and scenery, as well as the various modes of speech, song, dance, and the associated conviviality. The identification, characterization and modes of articulation of these aspects should be regarded as criteria for classification which are in themselves important factors affecting the conditions under which the heritage can be protected and safeguarded.

A further aspect to be borne in mind in the processes of identifying and safeguarding elements of the heritage should be, as we mentioned earlier, dynamic systems of research method, with participation by communities, requiring the inclusion of these elements in programmes of education, training, communication and dissemination.

The intangible heritage can grow stronger and become a harmonious and enduring feature of a society through its capacity for innovation, working on the daily reality of the life of groups and societies; it can even offer new approaches to problems that beset the present and bear on the future. If, for instance, we take knowledge about our relationship with nature, a field of immense importance in view of the converging problems of the environment, the biosphere, and biodiversity, we see how traditional bodies of knowledge can help organize new views of conservation around our use of technologies of communication, documentation, and research. This principle of internal dynamism, of innovation and ability to act, is what we should rely on to stimulate communities not only to identify the intangible cultural heritage to be protected but also to take part in the actual creation of the right conditions for this protection.

To conclude, we wish to insist that it is not by means of an enumeration transferred to a list that we shall succeed in defining and accurately identifying forms of the intangible heritage, but by shared, forward-looking methods which make research, documentation and archiving of the heritage the main means of its protection, along with the various forms of its dissemination. 

The intangible heritage is certainly the most explosively prolific expression of cultural diversity, and its forms are those whose profusion drives any culture in pursuit of the discovery of other cultures, and of itself. 

General points 

Portugal was represented by its government experts at the first meeting for discussion of the preliminary draft we have considered here; and now reiterates the views presented by them orally and in writing on the occasion of that meeting, held in Paris between 23 and 27 September 2002.

We reaffirm the importance we attach to the safeguarding of the intangible heritage, an objective which is enshrined in a Portuguese law setting out the foundations of policies for the protection and proper appreciation of the cultural heritage. This Act of 2001 restates word for word, on this point, a statutory obligation in an earlier text of 1985.

When formulating this conservation policy and the international efforts aimed at the same objective, we must take into account the vague boundaries of this entity which, because it is in flux and evolving, cannot be tackled or protected in the same way as other, more easily perceived forms of the heritage.

Moreover, it would be as well to stress that the safeguarding of the intangible heritage consists, for the most part, of gathering information about something which has no continuous physical existence among us and which, since it manifests itself only at particular moments, needs media to transcribe and document it. 

This does not mean that we should impose a fixed form or value on it and stop it evolving, or even disappearing. On the contrary, by keeping it safe we ensure access to this remembrance for the public – for the community which has created it, rehearsed it, and regenerated it, as well as for others –, so that we always have the opportunity of consulting it and thus perpetuating and enriching it, performing it differently or, on the contrary, giving it up at a particular moment in time.

The advantage of a system of protection such as this – one which rests on systematic investigation, collection, archiving and compilation – lies in the power it continues to vest in every individual and every community of any kind at all (local, regional, ethnic, national, religious): the ability to get to know the intangible instances and manifestations of the culture to which they belong, so that they can draw inspiration from that culture as they re-enact them, changing them, adapting them or simply criticizing them without such criticism involving some irreparable loss. By the setting up of records, registers and archives, the transmission of the intangible heritage to future generations will always be assured.

We do foresee disadvantages, in some cases insuperable, to allowing this preliminary draft to take a place alongside other international instruments already in existence or nearing completion which deal with the same matters.

We cannot in any circumstances accept that a hierarchy should be established among views of the world or their representations; this would be contrary to the basic principles of intercultural exchange, tolerance and mutual respect between civilizations.

However that may be, the first objective of this whole process is to contribute to the safeguarding of cultural diversity, the inspiration of creativity and hence of the survival and sustainable development of human society on a universal scale; it is essential therefore, in our opinion, to handle this issue by consensus and to embrace solutions reasonable enough to command general acceptance.

When it comes to decisions in detail about which things (at any level of complexity) should be included in the proper scope of protection, the preponderant opinions should be those of the civil, local, regional and scientific communities, along with NGOs.

To restate the idea once more: instead of enumerating instances or performances of cultures, the list ought to comprise systems of method and procedures for identifying, registering and archiving the dynamic features of the heritage’s various forms. Best practice, examples that could be followed in methods of recording that ensure access and intercommunication (whether by means of writing, sound, audiovisual or other media), and the criteria used in archiving – all these should receive international recognition, so that they may serve as sources of inspiration.

Furthermore – to reiterate the principle that such a register of exemplary practice is the best way of protecting this part of the heritage – we believe that the need to disseminate such examples as widely as possible should be stressed throughout this text.

To conclude, we should like to recall that this is a highly complex issue, requiring still more thorough reflection; for the models seen so far for safeguarding other forms of heritage can hardly be regarded as suitable. The Portuguese Government’s experts therefore reserve the option of making further, more detailed contributions, which would be the result, among other things, of consultation and continued reflection of a general kind, prompted by the attached document.

REPUBLIQUE TCHEQUE / CZECH REPUBLIC
General observations

1.
 The intangible cultural heritage is without any doubt a field where an instrument of international law for its safeguarding is required. Unlike the tangible heritage, this domain of the cultural heritage still enjoys no protection, even though, firstly, intangible cultural property is valuable in itself (as a vehicle of, for instance, ethical, aesthetic, artistic, cognitive and other values), and, secondly, it is also important for the safeguarding of the tangible heritage (the intangible heritage includes, for instance, traditional procedures and technologies for use in the restoration of tangible cultural property; also the beliefs which facilitate an understanding of the purposes, forms and meanings of tangible cultural property; and so on).

2. 
Any instrument adopted should go beyond the Recommendation on the Safeguarding of Traditional Culture and Folklore adopted by the General Conference (20th session, 1989), both in content and in form. Since that Recommendation exists, we hardly think it appropriate to work on a declaration, or some other document of a declaratory nature and a lesser legal effect than that of the Recommendation already adopted. That Recommendation, as formulated at present, is indeed a worthwhile document; but it involves the cooperation of national governments in the protection of the intangible cultural heritage only to the barest extent. 

Originating when it did, it also fails to mention the whole series of new threats to the intangible cultural heritage arising out of globalization – along with new challenges and new opportunities for it. 

Taking all these aspects into consideration, the most suitable instrument for safeguarding the intangible cultural heritage would perhaps be an international convention.

3.
 Any instrument adopted should define “the safeguarding of the intangible cultural heritage” most precisely, so as quite clearly to rule out all possible confusion between the safeguards provided by the proposed instrument itself and the protection of intellectual property rights already enshrined in other legal instruments.

4.
 In view of all this, and also of the provisional definition of “cultural heritage” proposed in earlier discussions, it would in our opinion be better to talk about an instrument dealing with “the protection and safeguarding of the heritage of traditional and popular culture”. While the title of the proposed instrument does of course refer to the intangible cultural heritage, the definition given in Article 2, paragraph 1, explicitly includes, as part of that heritage, instruments, objects, artefacts and sites – and these can be regarded as “tangible property” as well. The same applies to Article 5, paragraph (d) (viii).

5.
 The terms of any instrument adopted should explicitly exclude from its scope of protection those elements of the intangible cultural heritage which are directly opposed to human rights as established in international legal instruments already in force (for instance: slavery, the vendetta, customs giving rise to mutilation, etc.).

6. 
Any instrument adopted should certainly include arrangements for an elected intergovernmental body (Council, Committee, etc.) composed of experts representing the chosen States, to coordinate the instrument’s application, or perhaps to be given an explicit mandate under it to carry out some of its provisions and make suggestions to the Member States involved about the safeguarding of intangible cultural property on the Intangible Cultural Heritage List, should such a list be set up in accordance with the proposed instrument. 

The committee should also have the right to decide at its own discretion which international technical NGOs might form its advisory bodies, and for which subjects. The international technical NGOs chosen by the committee should still be able to determine their own forms of coordination and set up their own coordinating bodies where necessary. 

7. 
Clear definition of roles, and a clear division of labour between this steering committee and the assembly of States Parties to the convention is crucially important for the effectiveness of any legal instrument adopted.

8.
 While we do not insist that any instrument adopted be necessarily linked to the establishment of compulsory contributions to an international fund for the intangible heritage, we do consider that there ought to be such a fund.

9.
 We consider it most undesirable to hurry work on any instrument that may be adopted. The subject is a relatively new one for many States, and it is important that all become familiar with it.

SAINTE LUCIE / SAINT LUCIA*
General Observations

We are in favour of a convention to safeguard the intangible cultural heritage as a whole and not just outstanding items, expressions or manifestations.

Every attempt should be made to find the right mechanism to address intangible heritage in a way that gives it its own life (identity), setting it apart from other international instruments. We should examine, adapt and appropriate from other similar mechanisms of more recent origin. 

We are in favour of a convention that is universal, that is applicable and efficient, and that does not impose on States obligations that they may be incapable of fulfilling.

We believe that it is essential that Member States have the opportunity to explore their concerns, capacities and the likely consequences of the development of such an instrument. We continue to emphasize the need for adequate time for continued rigorous and comprehensive examination, at the national, regional and international levels.

The analysis contained herein is not intended to state policy or bind any agency to a course of action. It seeks to provide some discussion on those areas of the draft convention which may prove time-consuming or difficult as further debate on its provisions may develop. 

The use of protocols/annexes as suggested would guarantee flexibility in the future, in case of amendments. As such, it is suggested that the rule for amending or changing protocols should be that of a two-thirds majority vote of the Members present and voting. In this way protocols/annexes are part of the treaty but provide the re-interpretative framework for change as deemed necessary without having to change the entire treaty to accommodate such change. Given the dynamics of the subject being addressed by the convention, this method appears highly useful.

SUÈDE / SWEDEN *
We would like to begin by noting that Sweden supports the joint declaration issued by the EU Member States via the Danish presidency at the intergovernmental meeting of experts held in Paris from 23 to 27 September 2002. Over and above that statement of position, we would prefer at this stage to present only some general comments on the draft text that the Secretariat sent to the Ministry of Culture in the autumn of 2002. 

Cooperation with other organizations
A new convention would inevitably apply to more or less the same fields of activity as a number of other existing instruments and programmes. Given this state of affairs, an important task will be to divide up duties so as to avoid repetition or overlap. Via its expert at the Paris meeting, Sweden has already advanced the view that the copyright aspects of intangible cultural heritage should be dealt with primarily by WIPO. It is of course important, however, to ensure that close cooperation is established between the organizations to permit regular cross-checks on results and positions. In this context we would also like to call to your attention the now ongoing process inspired by the report “Our Cultural Diversity” within the International Network on Cultural Policy (INCP). 

Efforts on behalf of human rights, too, are such an important aspect of intangible cultural heritage that close cooperation should be established with the foremost organizations working in this area.

It is essential that the convention be worded in such a way that UNESCO Member States feel able to ratify the text. The content should therefore be carefully prepared and any remaining ambiguities should be sorted out. It was such an approach that the EU countries had in mind when stating in their joint declaration that “the process should not be rushed”.

SUISSE / SWITZERLAND
General observations

Switzerland welcomes the results of the third Round Table of culture ministers held in Istanbul on 16 and 17 September 2002: that meeting made it possible to highlight the importance of properly protecting the intangible cultural heritage of humanity, while taking into account the cultural diversity of civilization itself. Switzerland, with its multicultural tradition, pays particular attention to the promotion and preservation of the cultural heritage, tangible and intangible. We should like, here, to thank the Director-General, Mr K. Matsuura, for his personal commitment to the issue. This subject is both important and complex: we must not legislate in a hurry. Switzerland accordingly welcomes the Director-General’s decision to place the presentation of the convention’s final draft on the agenda of the 33rd session of UNESCO’s General Conference, in 2005. 

Switzerland was also pleased with the holding of the intergovernmental meeting of experts on the preliminary draft of a convention for the safeguarding of the intangible cultural heritage, which followed the round table of culture ministers. It entirely agrees with the recommendations formulated by that group of experts, and wishes to stress, among other things, the need to establish a list of international instruments currently in force which directly concern the intangible heritage, so as to ensure that our work proceeds properly. We regard this recommendation of the group of government experts as a first step towards the preparation of a catalogue of “good practice” which will serve as a basis for the measures to be implemented for safeguarding the intangible cultural heritage. It should also make it possible to identify in greater detail the hazards this heritage faces and the extent to which it is threatened with degradation.

Switzerland supports steady efforts to find proper solutions to the problems posed by the protection of the intangible cultural heritage, and is well aware of the many unresolved issues raised by the drafting of this convention. 

Putting the convention into context

This convention should settle the relationship between the various protection measures proposed and those already provided for in a number of international agreements on the protection of the tangible cultural heritage or on intellectual property. The texts of any such relevant instruments currently in force or in preparation should be provided to the Group of Governmental Experts before it next meets, so that it is in a position to make suggestions on the matter.

TURQUIE / TURKEY *
General Observations 

It is difficult to address all aspects of safeguarding intangible cultural heritage exhaustively. It would be suitable for UNESCO to identify those elements that are appropriate and fall within the competence of UNESCO. For the purposes of the draft convention, it would be prudent to keep the main thrust of the convention on safeguarding intangible cultural heritage in a universal scope and application and not to divert focus – by confining it to certain interest groups. 

Definition of intangible cultural heritage and the terminology used in the text are crucial. They have to be clear, simple and acceptable to all Member States. Any inadequate or controversial choice of definition and terminology might lead to misinterpretation of the text. In order to prevent any such misconstruction, the inclusion of the glossary as an integral part of the draft convention in the annex would be very useful. 

It would be useful and practical to take into account the following considerations while formulating the definition of “intangible cultural heritage”: 

· During the 1st Intergovernmental Meeting of Experts at UNESCO Headquarters from 23 to 27 September 2002, many experts referred to the “Istanbul Declaration” (adopted at UNESCO 3rd Round Table of Ministers of Culture, 16-17 September 2002), especially the definition of intangible cultural heritage as reflected in paragraph (2) of the Declaration. This definition was deemed appropriate and balanced. 

· For the purposes of the draft convention, the “living” nature of the intangible cultural heritage would be better highlighted.

· Respect for “human dignity”, respect for “each and every human being possessing any cultural heritage”, consistency not only with “universal principles of human rights” but also with “knowledge” could be suitable criteria for the “intangible cultural heritage”. 

· It would be better to refer to “cultural diversity” as a “fact” and, in harmony with this understanding, it would be appropriate to stress “promotion of respect for cultural diversity” instead of “promotion of cultural diversity”.

“Minimum standards” for the safeguarding of intangible cultural heritage should be defined primarily as it is indeed related with the scope of the convention. Trying to find the lowest common denominator which could be acceptable to all the countries might be a solution. Successful application of the convention depends on its universal endorsement.

VANUATU *
The Republic of Vanuatu welcomes this convention as addressing issues of immediate concern to itself and other Pacific Island countries, and looks forward to its elaboration. Vanuatu has perhaps the greatest cultural diversity of any country in the world. The two defining characteristics of the many cultures within our country are that they demonstrate a high level of cultural continuity with previous generations, and that they are expressed in largely intangible forms.

It is our view that this convention addresses a gap that exists in the international standard-setting regime of cultural heritage, a gap that Vanuatu and most other Pacific Island States have fallen through. We feel that this convention can come closest to addressing what we consider the important aspects of our cultural heritage and are happy that the aspects of our culture that we consider to be the most important are finally being recognized at the level of UNESCO and the international community.

GROUPE AFRICAIN / AFRICAN GROUP
CONTRIBUTIONS ON SECTIONS III, IV, V, AND VI OF THE
FIRST PRELIMINARY DRAFT OF AN INTERNATIONAL CONVENTION
FOR THE SAFEGUARDING OF THE INTANGIBLE HERITAGE

III.
 COMMITTEE(S) [AND LISTS]


The African Group considers that a convention of this kind and of such importance definitely needs structures for its implementation that are adequate for its goals and objectives. There must also be a mechanism that makes it possible to recognize and distinguish, both nationally and internationally, the most deserving efforts and achievements in terms of promoting of the intangible cultural heritage; and also arrangements for protecting it from circumstances which could cause it irreversible damage.


We might envisage, for instance, a Council at the international level, and one or more committees in each country.


Needless to say, States Parties to the convention ought to have the leading role in these bodies; and, in the case of the International Council, fair representation of geographical areas would have to be meticulously observed. We might also have an International Register of the Intangible Cultural Heritage of Humanity, based on national lists.


At all events, a List of the Endangered Intangible Cultural Heritage will be necessary. For instance, languages that are in danger of extinction – or already on the way to it – could be placed on this “Endangered” list; for if these should finally vanish they would no longer be available as media for the creation and transmission of the intangible cultural heritage.


To avoid certain problems that have arisen in the case of the implementation of the 1972 Convention (an unbalanced or inadequately representative List), it might be a good idea to have an International Jury, or at any rate some body with authority to review the decisions of the International Council for the Intangible Cultural Heritage. On this point we might consider the example provided by some of the bodies for the MAB programme.

IV.
FUNDING


The African Group firmly believes that a convention with no funding would remain a dead letter. States Parties to the convention ought, therefore to contribute to such funding. Spending on the intangible cultural heritage will certainly be lower than spending on the natural tangible cultural heritage; and this provides a further reason why compulsory contributions from States Parties to the convention are needed. It would not then be necessary to establish a threshold for the fund’s operability.

V.
CONDITIONS AND ARRANGEMENTS FOR INTERNATIONAL ASSISTANCE


Here we must contemplate the whole range of possible forms of assistance, including non-repayable funding.

VI.
PROGRAMMES OF EDUCATION

The role of States Parties to the convention and of UNESCO in making the intangible cultural heritage part of the formal curriculum, and bringing it into non-formal education, must be properly spelled out.

SPECIAL CLAUSE 


The African Group is of the opinion that there should be a clause, either in the Preamble or as an Article in the body of the instrument, to the effect that this convention may not be used, in whole or in part, for purposes tending to diminish the sovereignty, unity or cohesion of Member States.

TRADITIONS POUR DEMAIN / TRADITIONS FOR TOMORROW

Since 1986, Traditions for Tomorrow has worked together with indigenous peoples of Mexico, Central and South America to revitalize their traditional cultural expressions. 
Traditions for Tomorrow delivered a speech at the First session of the Intergovernmental meeting of experts on the Preliminary Draft of an International Convention for the Safeguarding of the Intangible Cultural Heritage, held at the UNESCO Headquarters in Paris, in September 2002. Traditions for Tomorrow is an NGO with formal consultative status with UNESCO.  It hereby intends to confirm its wish to contribute to the drafting process on the above-mentioned Draft Convention, and therefore delivers the following observations and commentaries:

1. Over the past years, the United Nations system has gradually recognized the specific space that indigenous peoples occupy within the international community, like for example:

- the Human Rights Sub-Commission Working Group on Indigenous Peoples

- the drafting process of the United Nations Declaration on the Rights of Indigenous Peoples 

- the ILO Convention 169 concerning Indigenous and Tribal Peoples

- the Convention on Bio-diversity 

- the International Year and then the International Decade of the World's Indigenous Peoples

- the UNESCO Universal Declaration on Cultural Diversity (Article 4.)

- the establishment by ECOSOC of the World's Permanent Forum on Indigenous Issues
2. 
Indigenous peoples in the five continents represent close to 300 million individuals living in 70 different countries. They are the most advanced expression of the humanity's cultural diversity. From a quantitative standpoint, they own the better part of the World's intangible cultural heritage. The tangible part of their cultural heritage is in most instances second in importance to that of their intangible heritage. Nevertheless the precarious situation in which indigenous peoples live (economy, health, territories, etc.) represents a particular threat to the safeguarding of this essential piece of humanity’s cultural heritage.

3. 
It seems therefore fundamental in the drafting process of the International Convention for the Safeguarding of the Intangible Cultural Heritage to, on the one hand, both recognize and emphasize the value of the indigenous peoples' intangible cultural heritage, and that of the ethnic minorities, and, on the other hand, grant this heritage specific protection.

The commentaries and proposals of Traditions for Tomorrow on the Preliminary Draft Convention intend to address such concerns. Traditions for Tomorrow will be available for any further contribution to the UNESCO Secretariat and to the Governments' experts during the drafting process of the Draft Convention.

� The countries marked with a * submitted their contributions in English.
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