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Preface

This volume grows from a conference entitled “A Global Assessment of the 1989
Recommendation on the Safeguarding of Traditional Culture and Folklore: Local
Empowerment and International Cooperation” held at the Smithsonian Institution in
Washington, D.C., from June 27-30, 1999. The conference and this publication were pro-
duced through the cooperation of UNESCO, Division of Cultural Heritage, and the
Smithsonian Institution, Center for Folklife and Cultural Heritage.

Though the United States is not a member of UNESCO and the Smithsonian not offi-
cially charged with representing official policy, long standing concern and involvement
with the issues of traditional culture and folklore brought the two institutions together to
organize the conference.

The Recommendation referred to is an international normative instrument adopted by the
General Conference of UNESCO at its 25th session in Paris in 1989. The purpose of the
1999 conference was to assess the implementation of the Recommendation, bring together
points of view and perspectives on the Recommendation from around the world, and sug-
gest ways in which the Recommendation might develop in the future so that its purpose, the
safeguarding of traditional culture and folklore, might be achieved.

The conference was supported by financial contributions from the Smithsonian
Institution, the Japanese Ministry of Foreign Affairs (UNESCO/Japan Funds in Trust), the
U.S. Department of State, the Rockefeller Foundation, and the National Endowment for the
Arts.

Some 37 participants from 27 nations participated directly in the conference, with scores
of additional observers. The participants were practitioners, community cultural advo-
cates, government officials, scholars, and others. Prior to the conference, regional com-
mittee reports, questionnaires, and analyses were produced for discussion. Conference
participants gathered in a wonderful spirit of intellectual and cultural fellowship. They dis-
cussed, debated, and deliberated upon both similarities and differences in the ways to go
about safeguarding traditional culture and folklore. That the conference took place during
the annual Smithsonian Folklife Festival was an added, though planned, bonus. The
Festival provided an excellent frame of reference for considering the issues of cultural con-
servation, preservation, and advocacy.

Publishing the Proceedings

Proceedings are often a somewhat rough as a publication, but nonetheless allow for the
inclusion of the voices of those who participated and the various documents and analyses
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produced before, during, and after the conference . The text offered in this publication is
taken from a mixture of prepared and revised documents, speeches, and taped remarks
generally re-edited. It attempts overall to accurately reflect the findings, ideas, tensions,
and debates expressed through the conference.

Interesting, insightful, wonderful ideas emerged. The proceedings attest to the ability of
people of goodwill from around the world to gather together and share their ideas about
safeguarding the legacy of humankind.

The Smithsonian and UNESCO are now proud to distribute this report to cultural insti-
tutions around the world in order to share those ideas and that goodwill even further.

Mounir Bouchenaki Richard Kurin
Assistant Director-General for Culture Director,
UNESCO Center for Folklife and Cultural Heritage

Smithsonian Institution
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Message from Mr. Federico Mayor
Director-General of UNESCO
June 27, 1999

It is with pleasure that UNESCO is co-operating with the prestigious Smithsonian
Institution in the organization of this meeting on the global assessment of the application
of the UNESCO 1989 Recommendation on the Safeguarding of Traditional Culture and
Folklore. I am also pleased that the Organization is able to participate in the 34th annual
Smithsonian Folklife Festival, a Festival that celebrates cultural diversity. This Conference
aims to evaluate the manner in which the Recommendation has been implemented and thus
assess the present situation of intangible cultural heritage in the world; to analyze the role
that intangible cultural heritage can play in resolving local and national problems relating
to major contemporary concerns; and to draw up a new strategy for the coming years.

I would like here to highlight the important role that the Smithsonian Center for Folklife
and Cultural Heritage has played in the preparation of this meeting, a co-operative effort
with UNESCO that is itself of great significance. As some of you may recall, the founder of
the Center for Folklife and Cultural Heritage, Ralph Rinzler, was also an active member of
the United States’ National Commission for UNESCO. | take this opportunity to pay trib-
ute to his memory. Ralph Rinzler was a tireless supporter of the promotion of local expres-
sive systems and of their continuity within host communities. In his eyes, living culture, a
form of democracy, was as important as any other type of democracy.

Following the Second World War and thanks to the initiatives of governments and
prominent personalities, UNESCO was created for the purpose of promoting international
peace and common welfare through intellectual and moral collaboration among nations. To
quote the inspiring words of the American poet Archibald MacLeish, inscribed in the
Constitution of UNESCO:

Since wars begin in the minds of men, it is in the minds of men that the defences of peace
must be constructed.

Throughout the twelve years that | have been Director-General of UNESCO, | have consis-
tently worked to place this fundamental idea of the Organization’s founders at the core of
all UNESCO programmes, and to promote a culture of peace and democracy. | am quite
aware of the difficulties inherent in such a difficult undertaking, yet it is imperative that we
persevere with determination.

It is UNESCO's duty, as an intergovernmental organization, to listen to governments in
order to trace out the main lines of educational, scientific and cultural programmes.
However, UNESCO is also attentive to the aspirations and needs of various communities
and civil society, with the aim of assisting people in discovering, and implementing, the
most appropriate solutions according to circumstances. To quote a celebrated poem by
Walt Whitman, entitled “To You™:



Stranger, if you passing meet me and desire to speak to me, why should you not speak to
me?
And why should I not speak to You?

This is our goal - to encourage people of different origins to speak together and share their
particular cultural values as equal partners.

The UNESCO 1989 Recommendation, whose implementation you will be examining, was
a first attempt to provide a common international basis for policies for safeguarding tradi-
tional culture and folklore. The assessment now being made should take account of the
sum of political, economic and social changes of the past ten years. As we enter the third
millennium, we should be commemorating the natural and cultural heritage that we have
inherited from past generations; indeed, in our search for economic growth and techno-
logical progress, we have often overlooked our roots. For a long time many people thought
that “heritage” meant “tangible heritage”; in other words natural or cultural sites, monu-
ments, and so forth. However, in recent years, with all the turmoil of globalization and the
rapid growth of the market economy; the spiritual and symbolic value of the intangible cul-
tural heritage - that is to say, of traditional and popular cultural expression - has been
revealed and recognized. Tangible and intangible heritage relate to human creativity in
everyday life. On the one hand, human beings have changed the natural environment
through their ancestral activities while, on the other hand, they have accumulated a size-
able store of knowledge, rituals, languages and oral traditions, including tales, epics, the-
atre and music.

I am particularly pleased that this important event is taking place at the
Smithsonian Institution, which has long been a partner of UNESCO. | should like to refer
here to the Smithsonian’s Man and the Biosphere Biodiversity Program (SIMAB), a pro-
gramme that commenced in 1986 as a joint effort between the two organizations.

Exactly one century separates the creation of the Smithsonian Institution and that of
UNESCO. It has been a century of rich experience dedicated to the spread of knowledge in
different parts of the world. The work of the Smithsonian complements the global activi-
ties of UNESCO. Considering our past achievements, | am confident that today’s event will
constitute a milestone for future co-operation.

Finally, I should like to express my sincere gratitude to the Japanese Ministry of Foreign
Affairs, the United States Department of State, the Rockefeller Foundation, the National
Endowment for the Arts, and the Smithsonian Institution Office for International Relations
for their generous financial contributions that have made this gathering possible.

I wish you every success in your deliberations.



Opening Address

Mounir Bouchenaki
Director
Division of Cultural Heritage, UNESCO

Mr. Chairman, Vice Chairman, Ladies and Gentlemen, Dear Colleagues:

Allow me first of all to tell you how pleased | am to be among you today, representing
the Director-General of UNESCO, Mr. Federico Mayor, at the opening of this important
conference in Washington. | also wish to pay my respects and appreciation to Mr. Michael
Heyman, Secretary of the Smithsonian Institution, for the kind words that he has just
addressed to us all here today. | would also like to express my gratitude to Dr. Richard
Kurin, Director, and Dr. Anthony Seeger, Curator, Center for Folklife and Cultural
Heritage, and their colleagues, for having worked closely with UNESCO in organizing this
conference, and for having welcomed it on the premises of the prestigious Smithsonian
Institution. Finally, I would like to express my gratitude to the Japanese Ministry of Foreign
Affairs, the U.S. Department of State, the Rockefeller Foundation, the National Endowment
for the Arts, and the Smithsonian Institution Office of International Relations (OIR) for
their generous financial contributions to making this gathering possible.

UNESCO has been happy to cooperate with the Smithsonian Center for Folklife and
Cultural Heritage, a Center whose basic tenets are dedicated to “the increase and diffusion
of knowledge,” and more particularly to “promote the understanding and continuity of
contemporary grassroots cultures.” These principles correspond to those expressed in the
Constitution of UNESCO, signed in London on 16 November 1945 by thirty-seven coun-
tries. “That since wars begin in the minds of men, it is in the minds of men that the
defenses of peace must be constructed. That ignorance of each other's ways and lives has
been a common cause, throughout the history of mankind, of that suspicion and mistrust
between the peoples of the world through which their differences have all too often broken
into war.” One of the purposes and functions of UNESCO is to maintain, increase, and dif-
fuse knowledge through international intellectual cooperation in the fields of education,
science, and culture.

Ladies and Gentlemen, UNESCO is very pleased to be able to partake in the thirty-fourth
annual Smithsonian Folklife Festival, an exhibition of living cultural heritage from across
the United States and around the world, celebrating the vitality and diversity of traditional
and popular cultural expression. This Festival, an event organized to raise consciousness
and disseminate knowledge about diverse cultures, is itself an extension of the Smithsonian
Institution outdoors, dispersed along the National Mall of the United States, where it
embraces the same goal but with a somewhat different approach. In demonstrating culture
as dynamic, alive in various settings, this Festival provides a direct opportunity for inter-
cultural dialogue, where tradition-bearers, including storytellers, elders, balladeers, artists,
healers, and builders, as well as academics and a broad public, are able to share and
exchange their knowledge. Such activity offers an excellent occasion not only to under-
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6 Mounir Bouchenaki

stand, appreciate, and respect different aspects of “other cultures” but also to identify com-
mon features among different cultures.

Ladies and Gentlemen, today, as we enter a new millennium, many countries have begun
to adopt a broader and more inclusive definition of the word “heritage”; i.e. the heritage of
ideas, the scientific heritage, and the genetic heritage are all part of the ancient heritage that
we must safeguard. In addition, we must ensure the preservation of the ethical heritage, a
heritage in which diversity is embraced in its infinite forms as a means to establishing unity,
a oneness that represents our strength and our hope for the future.

UNESCO is most famous for the “World Heritage List,” established on the basis of the
Convention for the Protection of the World Cultural and Natural Heritage adopted by the
UNESCO General Conference in 1972 and managed by the World Heritage Centre, which
I am honored to lead. The primary objective of this action was to provide a legal mecha-
nism that could ensure the safeguarding of tangible heritage for future generations. The
term “tangible heritage” was here extended to include cultural monuments, cultural and
natural sites, and cultural landscapes. However, despite its great significance, none of the
provisions of this Convention apply to the intangible cultural heritage, namely the entire
treasure house of popular arts and customs, such as languages, dances, songs, rites, cere-
monies, and crafts that have been handed down over centuries. Yet, the intangible, like the
physical and natural heritage, is itself vulnerable and, as such, is at risk of being swept away
by the global trend towards homogenization and the pressures of a market economy that
continually applies commercial standards to aspects of life which cannot be reduced to eco-
nomic profit and loss. Nonetheless, technological development, including cinema, radio,
television, and electronic telecommunications, has provided us with mediums to preserve
and diffuse the world’s cultural heritage, a service which has greatly contributed to the
security and enhancement of our daily life together.

As Director of the World Heritage Centre and the Division of Cultural Heritage and as
an archaeologist myself, | feel that all forms of cultural heritage, including tangible and
intangible heritage and natural heritage, must be respected and recognized as being closely
affiliated. For instance, intangible heritage provides an understanding of spiritual values,
historical signification, and symbolic interpretation to both cultural monuments and cul-
tural and natural sites, a fact that must be recognized and respected in present and future
generations.

UNESCO wishes to draw your special attention to the subtitle of the conference: local
empowerment and international cooperation. These principles are in conformity with wishes
recently expressed by the two governing bodies of UNESCO, namely the General
Conference and the Executive Board. Throughout the last few years, these bodies have been
underlining the need for the Organization to strengthen activities relating to the reinforce-
ment of indigenous capacity-building. Moreover, for the activities in the field of cultural
heritage, both for its preservation and its management, the governing bodies constantly
stress that active participation by local communities and their young people in imple-
menting activities should be reinforced. | am happy to note that each one of you present
here today has deeply committed yourself to some concrete actions for empowering local
communities in the task of preserving and revitalizing intangible cultural heritage in vari-
ous parts of the world.

I am also happy to see here today a number of young persons, including those from
nearby institutions and those who came from abroad, participating in this conference. It is
important that young people take active part in reviewing the results of the forthcoming
conference since it is they who will ensure the safeguarding and transmission of intangible
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cultural heritage to future generations. In the words of Wordsworth, “The child is father of
the man.” That is to say, it is the young who hold the future in their hands, it is they who
will carry humanity through to a new era.

Ladies and gentlemen, at all times and in all places, each and every human being is
unique. Each person’s uniqueness, embodied and multiplied in diverse cultures, is the most
outstanding characteristic of the human species. This quality forms the basis for the estab-
lishment of cultural freedom, a collective freedom in which a group, or individuals, may be
free to develop a way of life of its own choice.

In order to achieve such freedom, it would be necessary to promote cultural diversity
throughout the world. Promoting diversity would certainly slow down the process of global
uniformity, which seems, paradoxically, to lead to global anonymity. As Claude Lévi-Strauss
states, if cultural diversity is “behind us, around us and before us,” then we must learn how
to let it lead, not to the clash of cultures, but to their fruitful coexistence and to intercul-
tural harmony.

I would like here to talk about a group of people who have recently, and peacefully,
attained their political autonomy, a group who have consciously retained three traditional
ancestral principles as a means of ensuring their cultural specificity and peaceful cohabita-
tion with other ethnic and cultural groups. | am referring to the people of Nunavut, living
in the north of Canada. These principles are “patience,” “sense of sharing,” and “art of
adaptation.” Mr. John Amagoalik, President of the Commission for the establishment of
Nunavut, recounts the following:

Patience | discovered as a child when | saw my father waiting for hours in an ice hole
until the seal came up to take a breath. This patience we needed for negotiation for the
establishment of Nunavut. Sense of sharing — This is another foundation of our culture.
We will continue to apply this principle in our political responsibilities. Art of adaptation
— This principle has been put into practice by our ancestors for 4,000 years. Without
adaptation, there is no survival!

Ladies and gentlemen, this conference can make an enormous contribution to the future
direction of the safeguarding of the world's intangible cultural heritage. In so doing, the rec-
ommendations of this conference will also affect the future of the world’s tangible and nat-
ural heritage, as all forms of cultural heritage are intricately intertwined. As Miguel de
Unamuno states, “The ultimate purpose of culture will perhaps be to achieve the spiritual
unity of humanity.”



Recommendation on the Safeguarding of
Traditional Culture and Folklore
Adopted by the General Conference
at its Twenty-fifth session, Paris, 15 November 1989

The General Conference of the United Nations Educational, Scientific and Cultural
Organization, meeting in Paris from 17 October to 16 November at its twenty-fifth session,

Considering that folklore forms part of the universal heritage of humanity and that it is
a powerful means of bringing together different peoples and social groups and of asserting
their cultural identity,

Noting its social, economic, cultural and political importance, its role in the history of
the people, and its place in contemporary culture,

Underlining the specific nature and importance of folklore as an integral part of cultural
heritage and living culture,

Recognizing the extreme fragility of the traditional forms of folklore, particularly those
aspects relating to oral tradition and the risk that they might be lost,

Stressing the need in all countries for recognition of the role of folklore and the danger
it faces from multiple factors,

Judging that the governments should play a decisive role in the safeguarding of folklore
and that they should act as quickly as possible,

Having decided, at its twenty-fourth session, that the safeguarding of folklore should be
the subject of a recommendation to Member States within the meaning of Article IV, para-
graph 4, of the Constitution,

Adopts the present Recommendation this fifteenth day of November 1989:

The General Conference recommends that Member States should apply the following pro-
visions concerning the safeguarding of folklore by taking whatever legislative measures or
other steps may be required in conformity with the constitutional practice of each State to give
effect within their territories to the principles and measures defined in this Recommendation.

The General Conference recommends that Member States bring this Recommendation
to the attention of the authorities, departments or bodies responsible for matters relating
to the safeguarding of folklore and to the attention of the various organizations or institu-
tions concerned with folklore, and encourage their contacts with appropriate international
organizations dealing with the safeguarding of folklore.

The General Conference recommends that Member States should, at such times and in
such manner as it shall determine, submit to the Organization reports on the action they
have taken to give effect to this Recommendation.

A. Definition of Folklore

For purposes of this Recommendation:

Folklore (or traditional and popular culture) is the totality of tradition-based creations
of a cultural community, expressed by a group or individuals and recognized as reflecting

8



The 1989 Recommendation 9

the expectations of a community in so far as they reflect its cultural and social identity; its
standards and values are transmitted orally, by imitation or by other means. Its forms are,
among others, language, literature, music, dance, games, mythology, rituals, customs,
handicrafts, architecture and other arts.

B. Identification of Folklore

Folklore, as a form of cultural expression, must be safeguarded by and for the group
(familial, occupational, national, regional, religious, ethnic, etc.) whose identity it
expresses. To this end, Member States should encourage appropriate survey research on
national, regional and international levels with the aim to:

a) develop a national inventory of institutions concerned with folklore with a view to
its inclusion in regional and global registers of folklore institutions;

b) create identification and recording systems (collection, cataloguing, transcription)
or develop those that already exist by handbooks, collecting guides, model cata-
logues, etc., in view of the need to coordinate the classification systems used by dif-
ferent institutions;

¢) stimulate the creation of a standard typology of folklore by way of: i) a general out-
line of folklore for global use; ii) a comprehensive register of folklore; and iii)
regional classifications of folklore, especially field-work pilot projects.

C. Conservation of Folklore

Conservation is concerned with documentation regarding folk traditions and its object is,
in the event of the non-utilization or evolution of such traditions, to give researchers and tra-
dition-bearers access to data enabling them to understand the process through which tradi-
tions change. While living folklore, owing to its evolving character, cannot always be directly
protected, folklore that has to be fixed in a tangible form should be effectively protected.

To this end, Member States should:

a) establish national archives where collected folklore can be properly stored and made
available;

b) establish a central national archive function for service purposes (central cataloguing,
dissemination of information on folklore materials and standards of folklore work
including the aspect of safeguarding);

c) create museums or folklore sections at existing museums where traditional and pop-
ular culture can be exhibited;

d) give precedence to ways of presenting traditional and popular cultures that empha-
size the living or past aspects of those cultures (showing their surroundings, ways
of life and the works, skills and techniques they have produced);

e) harmonize collecting and archiving methods;

f) train collectors, archivists, documentalists and other specialists in the conservation
of folklore, from physical conservation to analytic work;

g) provide means for making security and working copies of all folklore materials, and
copies for regional institutions, thus securing the cultural community and access to
the materials.

D. Preservation of Folklore
Preservation is concerned with protection of folk traditions and those who are the trans-
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mitters, having regard to the fact that each people has a right to its own culture and that its
adherence to that culture is often eroded by the impact of the industrialized culture pur-
veyed by the mass media. Measures must be taken to guarantee the status of and economic
support for folk traditions both in the communities which produce them and beyond. To
this end, Member States should:

a)

b)

design and introduce into both formal and out-of-school curricula the teaching and
study of folklore in an appropriate manner, laying particular emphasis on respect for
folklore in the widest sense of the term, taking into account not only village and other
rural cultures but also those created in urban areas by diverse social groups, profes-
sions, institutions, etc., and thus promoting a better understanding of cultural diver-
sity and different world views, especially those not reflected in dominant cultures;
guarantee the right of access of various cultural communities to their own folklore
by supporting their work in the fields of documentation, archiving, research, etc., as
well as in the practice of traditions;

set up on an interdisciplinary basis a National Folklore Council or similar coordi-
nation body in which various interest groups will also be represented,;

provide moral and economic support for individuals and institutions studying, mak-
ing known, cultivating or holding items of folklore;

promote scientific research relevant to the presentation of folklore.

E. Dissemination of Folklore

The attention of people should be drawn to the importance of folklore as an ingredient
of cultural identity. It is essential for the items that make up this cultural heritage to be
widely disseminated so that the value of folklore and the need to preserve it can be recog-
nized. However, distortion during dissemination should be avoided so that the integrity of
the traditions can be safeguarded. To promote a fair dissemination, Member States should:

a)

b)

d)

e)

f)

encourage the organization of national, regional and international events such as
fairs, festivals, films, exhibitions, seminars, symposia, workshops, training courses,
congresses, etc., and support the dissemination and publication of their materials,
papers and other results;

encourage a broader coverage of folklore material in national and regional press,
publishing, television, radio and other media, for instance through grants, by creat-
ing jobs for folklorists in these units, by ensuring the proper archiving and dissem-
ination of these folklore materials collected by the mass media, and by the
establishment of departments of folklore within those organizations;

encourage regions, municipalities, associations and other groups working in folk-
lore to establish full-time jobs for folklorists to stimulate and coordinate folklore
activities in the region;

support existing units and the creation of new units for the production of educa-
tional materials, as for example video films based on recent field-work, and encour-
age their use in schools, folklore museums, national and international folklore
festivals and exhibitions;

ensure the availability of adequate information on folklore through documentation
centers, libraries, museums, archives, as well as through special folklore bulletins
and periodicals;

facilitate meetings on exchanges between individuals, groups and institutions con-
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cerned with folklore, both nationally and internationally, taking into account bilat-
eral cultural agreements;

g) encourage the international scientific community to adopt a code of ethics ensuring
a proper approach to and respect for traditional cultures.

F. Protection of Folklore

In so far as folklore constitutes manifestations of intellectual creativity whether it be indi-
vidual or collective, it deserves to be protected in a manner inspired by the protection pro-
vided for intellectual productions. Such protection of folklore has become indispensable as
a means of promoting further development, maintenance and dissemination of those expres-
sions, both within and outside the country, without prejudice to related legitimate interests.

Leaving aside the “intellectual property” aspects of the protection of expressions of folk-
lore, there are various categories of right which are already protected and should continue
to enjoy protection in the future in folklore documentation centers and archives. To this
end, Member States should:

a) regarding the “intellectual property” aspects:

Call the attention of relevant authorities to the important work of UNESCO and
WIPO in relation to intellectual property, while recognizing that this work relates to
only one aspect of folklore protection and that the need for separate action in a
range of areas to safeguard folklore is urgent;

b) regarding the other rights involved:

i) protect the informant as the transmitter of tradition (protection of privacy and
confidentiality);

ii) protect the interest of the collector by ensuring that the materials gathered are
conserved in archives in good condition and in a methodical manner;

iii) adopt the necessary measures to safeguard the materials gathered against mis-
use, whether intentional or otherwise;

iv) recognize the responsibility of archives to monitor the use made of the materi-
als gathered.

G. International Cooperation

In view of the need to intensify cultural cooperation and exchanges, in particular
through the pooling of human and material resources, in order to carry out folklore devel-
opment and revitalization programs as well as research made by specialists who are the
nationals of one Member State on the territory of another Member State, Member States
should:

a) cooperate with international and regional associations, institutions and organiza-
tions concerned with folklore;

b) cooperate in the field of knowledge, dissemination and protection of folklore, in par-
ticular through:

i) exchanges of information of every kind, exchanges of scientific and technical
publications;
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ii) training of specialists, awarding of travel grants, sending of scientific and tech-
nical personnel and equipment;

iii) the promotion of bilateral or multilateral projects in the field of the documen-
tation of contemporary folklore;

iv) the organization of meetings between specialists, of study courses and of the
working groups on particular subjects, especially on the classifying and cata-
loguing of folklore data and expression and on modern methods and techniques
in research;

cooperate closely so as to ensure internationally that the various interested parties
(communities or natural or legal persons) enjoy the economic, moral and so-called
neighboring rights resulting from the investigation, creation, composition, perform-
ance, recording and/or dissemination of folklore;

guarantee the Member State on whose territory research has been carried out the
right to obtain from the Member State concerned, copies of all documents, record-
ing, video-films, films and other material;

refrain from acts likely to damage folklore materials or to diminish their value or
impede their dissemination or use, whether these materials are to be found on their
own territory or on the territory of another State;

take necessary measures to safeguard folklore against all human and natural dangers
to which it is exposed, including the risks deriving from armed conflicts, occupa-
tion of territories or public disorders of other kinds.
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This paper concerns actions undertaken by UNESCO for the implementation of the 1989
Recommendation. It covers: (i) the development of UNESCO’s programs for traditional and
popular cultures since the adoption of the Recommendation in 1989; (ii) the increased inter-
est of Member States in the Intangible Cultural Heritage Program; and (iii) activities under-
taken by UNESCO to assist efforts to apply the different parts of the Recommendation.

After sixteen years of a long, arduous, and costly process, the UNESCO General
Conference established the first international standard-setting instrument for the protec-
tion of traditional culture and folklore. A description of this lengthy process is given in the
document entitled “A Historical Study on the Preparation of the UNESCO 1989
Recommendation on the Safeguarding of Traditional Culture and Folklore.”! It is interesting to
note here that once this instrument was established, UNESCO Member States showed lit-
tle interest in its application, in spite of the requirements addressed to Member States on
the first page of the Recommendation to apply its provisions, to put its principles and meas-
ures into effect, to bring it to the attention of authorities, bodies, and institutions con-
cerned with folklore, and to submit reports to UNESCO on the action they have taken in
regard to the Recommendation.

In February 1990, the Director-General of UNESCO sent a letter to Member States invit-
ing them to take all necessary steps to implement the Recommendation and to report to him
all actions taken. In spite of a reminder letter sent in April 1991, only six countries sub-
mitted reports, and those reports merely reflected measures taken to familiarize the con-
cerned national authorities with the Recommendation. Due to such a small number of
reports received from Member States, the Director-General decided not to submit the report
to the General Conference in spite of Article 17 of the Rules of Procedure concerning rec-
ommendations to Member States and international conventions.

This passive reaction by Member States was prefigured by an expert cited in Canadian
attorney Marc Denhez’s 1997 pre-evaluation report? on the 1989 Recommendation; the
expert warned in 1992 that difficulties might arise because the Recommendation gives nei-
ther specific mandate to UNESCO nor any explanation of how it should be implemented.
Since the Recommendation is addressed entirely to Member States, UNESCO?s role is limited
to promoting it and encouraging the implementation of its provisions.

The International Council of Organizations for Folklore Festivals and Folk Art (CIOFF),
an NGO having a formal consultative relation with UNESCO, made a valuable contribu-
tion to UNESCOss efforts to promote the Recommendation. Its activities included seminars
organized by CIOFF Switzerland (1990), CIOFF Italy (1991), and CIOFF Spain (1992),
aimed at increasing awareness of the Recommendation within both the public and private
sectors and at encouraging its implementation.

13
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UNESCO, for its part, whilst pursuing activities for the promotion of the
Recommendation among Member States, was facing a new reality at the onset of the 1990s.
Following the end of the Cold War, former Communist countries experienced drastic polit-
ical and economic mutations. A number of ethnic groups who attained their independence
sought their cultural identity in their traditional local cultures. In Latin America, the 1992
commemoration of the 500-year encounter with Europe celebrated a new identity based on
hybrid cultures and multilingualism. The rapid expansion of the market economy through-
out the world and the tremendous progress of information and communication technology
began to transform the world into a uniform economic and cultural space. Under these cir-
cumstances, many UNESCO Member States began taking an interest in their traditional
popular cultures. They rediscovered their spiritual values and their role as symbolic refer-
ence to an identity rooted in the memory of local communities, after the manner of great
historical monuments such as the Borobudur Temple, which, as is well known, was
restored by UNESCO.

It was felt necessary, therefore, for the Organization to review and reorient its program
regarding traditional popular cultures. In 1991, the General Conference decided that the
program entitled the “Non-Physical Heritage” be placed between the programs
“Enhancement of Cultural Identities” and “Physical Cultural Heritage” in order to “high-
light the dual role played by the program of the non-physical heritage.”3

In 1992, UNESCO conducted a scientific evaluation of all activities carried out over the
two preceding decades in the field of traditional popular cultures.# After the evaluation, the
title of the program “Non-Physical Cultural Heritage” was modified to “Intangible Cultural
Heritage.” In June 1993, UNESCO organized an international conference® at its
Headquarters to draw up new guidelines for the Intangible Cultural Heritage Program,
thanks to the generous sponsorship of the Japanese Ministry of Foreign Affairs. The
UNESCO/Japan Funds-In-Trust for the Safeguarding and Promotion of the Intangible
Cultural Heritage was established in the same year, providing a yearly financial contribu-
tion that has given a significant impetus to the program.

To begin with, and as a matter of urgency, the 1993 guidelines urge that the guardians
and creators of intangible cultural heritage, as well as policy makers, administrators, and
the public, should pay greater respect to their traditional and popular culture and should
recognize the need for its preservation and transmission. Secondly, the crucial role of the
populations and communities who produce or reproduce cultural forms and creative
expressions at the local level is to be stressed. The third issue concerns the priority of revi-
talizing these cultures by adapting them to the contemporary world. In this respect, the
selection of the aspects of culture to be revitalized should be made by people of the local
community concerned. Also urgent is the safeguarding of heritages threatened by extinc-
tion, particularly those of Indigenous and minority peoples. The guidelines also include the
following precautions to be taken in conceiving and implementing the program:

< not to crystallize the intangible cultural heritage, whose fundamental characteristic is
to be permanently evolving;

= not to take this heritage out of its original context, as, for example, “folklorization”
does;

= to be aware of the obstacles that threaten the survival of the intangible cultural her-
itage;

= to give greater emphasis to the intangible heritage of hybrid cultures, which develop
in urban areas; and
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« to employ a different methodology for intangible cultural heritage than for tangible
cultural heritage.

Not only its priorities but also UNESCO' role and methods of work should match the
needs of contemporary realities; that is, UNESCO should play instigating and catalyzing
roles. As an instigator, it encourages Member States or specialized institutions to launch
projects given priority by UNESCO’s General Conference. As a catalyst, it creates partner-
ships and networks and seeks financial support from foundations and other partners.
UNESCO is called upon to continue the following methods: (i) create networks of institu-
tions and specialists; (ii) help Member States to define their strategic options; (iii) support
the organization of training courses and festivals; and (iv) encourage the mass media to dis-
seminate the intangible cultural heritage.

It should be noted that the above guidelines suggest new policies complementary to the
principles and measures defined in the 1989 Recommendation. Together with the 1989
Recommendation, they laid the foundations for the UNESCO Medium-Term Strategies for
1996-20016 in the field of Intangible Cultural Heritage. A number of international and
regional projects — particularly pilot projects for Vietnam, Hungary, Mexico, and Niger
endorsed by the International Consultation of 1993 — were implemented. A new project
entitled “Red Book of Endangered Languages” was also launched.

In October 1993, the UNESCO Executive Board adopted the decision’ presented by the
Republic of Korea inviting Member States to take necessary steps concerning “living cultural
property” (“Living Human Treasures”) as an effective means to implement the
Recommendation of 1989. The Republic of Korea proposed that UNESCO Member States
establish a system to give official recognition to persons possessing exceptional artistry and
traditional skills in order to encourage the development and transmission of such talent and
know-how and safeguard the traditional cultural heritage. UNESCO made a survey of this
system, which has been successfully practiced by some countries of East Asia, such as the
Republic of Korea, Japan, Thailand, and the Philippines, since the 1950s and drew up guide-
lines8 explaining how to establish the system and how it is to function. UNESCO hopes that
this project will compensate for a lack in the Recommendation regarding the recognition and
protection of these practitioners of traditional cultures. UNESCO? role is to provide assis-
tance, often in the form of consultants, to help the authorities of Member States accomplish
the following: (i) establish legislation to protect the intangible heritage; (ii) identify the pos-
sessors of relevant know-how; (iii) formulate a national register of types of intangible her-
itage to be protected; and lastly (iv) prepare a roster of potential candidates for inclusion on
the list of National Living Human Treasures. UNESCO is also organizing training workshops
twice a year to show the successful experience of some countries and has recently invited all
Member States to apply to attend these workshops. Nearly fifty Member States have
expressed interest in establishing a program of Living Human Treasures.

In November 1993, the UNESCO General Conference adopted a Draft Resolution pre-
sented by Hungary that initiates a pilot project to create in Budapest an interregional net-
work of research institutions specializing in traditional cultures of Eastern and Central
Europe. The project was proposed by the Hungarian authorities as a follow-up action to the
recommendation endorsed by the international expert meeting in June 1993. The
European Centre for Traditional Culture (ECTC) was thus created with the support of
UNESCO. The Centre has contributed to the wide dissemination of the 1989
Recommendation in Eastern and Central Europe and has compiled a substantial database on
institutions specializing in European traditional popular cultures.
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In 1995, the Czech Republic took an initiative which paved the way for a series of assess-
ments of the application of the Recommendation. It organized, in collaboration with
UNESCO, the first seminar on the application of the 1989 Recommendation for countries of
Eastern and Central Europe. The UNESCO Secretariat and the Institute of Folklore in
Stra nice, led by Professor Josef Jancar, drew up a questionnaire to survey the state of the
identification, conservation, preservation, dissemination, and protection of and interna-
tional cooperation regarding traditional and popular cultures in the countries concerned.
The replies to the questionnaire sent to all the National Commissions concerned were
assembled and analyzed by the Stra nice Institute and presented to the seminar. Professor
Jancar should be commended for agreeing to update the report in April 1999 by means of
a second questionnaire. On the basis of recommendations put forward by the seminar, the
authorities of the Czech Republic presented a Draft Resolution to the UNESCO General
Conference in 1995, which thereupon decided that a worldwide appraisal of the safe-
guarding of traditional and folk heritage should be carried out, taking as its reference point
the 1989 Recommendation.®

A series of surveys was then carried out through a detailed questionnaire addressed to
Member States, and a total of eight seminars were organized in different parts of the world.
The present conference is the culmination of these regional seminars — Czech Republic
(1995),10 Mexico (1997),11 Japan (1998),12 Finland (1998),13 Uzbekistan (1998),14
Ghana (1999),15 New Caledonia (1999),16 and Lebanon (1999).17 These surveys and sem-
inars contributed significantly to drawing the attention of Member States to the
Recommendation.

Since 1995, increased interest in the concept of “intangible cultural heritage” has been
expressed by Member States through UNESCO's two governing bodies, the General
Conference and the Executive Board. For example, in October 1996, the Executive Board
recommended that, in preparing the 1998-1999 Program, special attention should be given
to formulating and implementing strategies for the safeguarding, revitalizing, and dissem-
inating of intangible heritage.18 In June 1997, the Executive Board again recommended
that emphasis be placed on the preservation of oral traditions, endangered languages, and
forms of cultural expression, particularly those of minorities and Indigenous peoples.19
The debate of the General Conference in October 1997 confirmed the strong interest of
Member States in the intangible cultural heritage and revealed that the Intangible Cultural
Heritage Program should be given one of the highest priorities in the cultural field.20

Member States’ commitment to intangible cultural heritage was strengthened by a Draft
Resolution presented by Morocco and supported by many countries including Saudi
Arabia, Cape Verde, United Arab Emirates, Spain, Lebanon, Mali, and Venezuela. Taking
the 1989 Recommendation as its reference point, the Resolution urged the General
Conference to highlight the importance of the intangible cultural heritage for peoples and
nations by proclaiming cultural spaces or forms of cultural expression part of the “Oral
Heritage of Humanity.” After an extensive debate, the General Conference adopted this
Resolution unanimously.21

The purpose of this project is to pay tribute to outstanding masterpieces of the oral and
intangible heritage of humanity. This program will enable UNESCO to proclaim biennially
several masterpieces of oral and intangible cultural heritage. An international jury, com-
posed of nine members, will select and recommend to the Director-General a list of candi-
dates to be submitted for this award. This project was initially proposed as one means to
fill a gap in the World Heritage List, which does not apply to the intangible cultural her-
itage. The proposal, submitted by the Director-General to two 1998 sessions of UNESCO’s
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Executive Board, generated a lively discussion, in which it was decided to extend the scope
of the project, henceforth called “Proclamation of Masterpieces of Oral and Intangible
Cultural Heritage of Humanity.”22

It is interesting to observe that throughout these numerous debates, wishes were
expressed to broaden the concept of intangible heritage, which was already a vast area in
the 1989 Recommendation. Discussions also placed emphasis on the important role of pos-
sessors of knowledge, techniques, and artistry of intangible heritage, as well as on the indis-
pensable role of the local community. More specifically, Member States stressed intangible
heritage as a means of affirming cultural identity and its contemporary socio-cultural role
in communities. The Director-General of UNESCO was also requested to study means of
disseminating, preserving, and protecting intangible heritage for the benefit of its commu-
nities of origin.23

Amongst its efforts to promote the 1989 Recommendation, UNESCO has undertaken var-
ious activities in addition to the three major projects already described. In the field of iden-
tification of folklore, a handbook for collecting musical heritage24 was published, and a
handbook for collecting know-how of traditional architecture is now under preparation. A
Guide for the Preparation of Primary School African Music Teaching Manuals was also pub-
lished.25

Regarding conservation, a network of folklore archives of Balkan countries was created
by UNESCO in Sofia in 1995. With respect to preservation, UNESCO organized an inter-
governmental conference on “African language policies.”28 It also helped the governments
of Vietnam and the Lao People’s Democratic Republic draft plans for safeguarding, revital-
izing, and disseminating intangible heritage of minority and Indigenous groups.2’ Two
books on the intangible heritage of Indigenous peoples of these respective countries will be
published soon.

For the dissemination of folklore, UNESCO has supported a number of festivals includ-
ing the Market of African Performing Arts (MASA) (Abidjan, Céte d'lvoire, 1997, 1999),
the Fez Sacred Music Festival (Morocco, 1996, 1997), and the Samarkand Eastern Music
Festival (Samarkand, Uzbekistan, 1997, 1999). The Organization published an Atlas of the
Worlds Languages in Danger of Disappearing28 in English, French, and Spanish. It contin-
ued its long-standing collaboration with the International Council for Traditional Music
(ICTM) and the International Music Council (IMC) in producing the prestigious UNESCO
Collection of Traditional Music of the World. Initially launched in 1960, this collection is the
oldest of its kind and has grown to over one hundred titles. UNESCO is proud to have
played a significant role in enabling the world's peoples to discover one another’s music.

In the protection of folklore, UNESCO assisted the Stra nice Institute with the prepara-
tion and publication of Principles of Traditional Culture and Folklore Protection Against
Inappropriate Commercialization2® and Ethics and Traditional Folk Culture.30 UNESCO and
WIPO organized a World Forum on the protection of Folklore in Phuket in 1997.31 As a
follow-up to this Forum, the two organizations held four regional seminars about legal
measures that might be recommended regarding traditional knowledge and artistic expres-
sions: for Africa (Pretoria, March 1999),32 for the Asia-Pacific region (Hanoi, April
1999),33 for the Arab States (Tunis, May 1999),34 and for Latin America and the Caribbean
(Quito, June 1999).35 All of these meetings reached the conclusion that intellectual prop-
erty law does not give appropriate protection to expressions of folklore or traditional
knowledge, and a sui generis regime specific to this purpose needs to be developed.

Finally, in the furthering of international cooperation, UNESCO’s priorities have been
networking and training. Efforts have been made to create a network of traditional-
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music institutions for Africa and for Arab countries. As mentioned earlier, a network of
folklore institutions in Europe has been developed, based on the European Centre for
Traditional Culture (ECTC) in Budapest. A network of bamboo-work specialists is being
created in cooperation with the International Network of Bamboo and Rattan (INBAR).
In training, several regional courses have been organized in the field of traditional
music and handicraft.

During the last decade the 1989 Recommendation has served as a principal reference
document for all of the aforesaid activities. The time has come today to reflect upon the
Recommendation as an instrument of policy in contemporary and future contexts for both
UNESCO and its Member States.
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Introduction

The Recommendation on the Safeguarding of Traditional Culture and Folklore was adopted by
the General Conference of UNESCO at its twenty-fifth session on November 15, 1989, in
Paris. It is the only existing international standard instrument specifically directed to tra-
ditional and popular culture. The Recommendation grew out of a series of seminars and
meetings following the request of the Government of Bolivia in April 1973 that a protocol
be added to the Universal Copyright Convention, one that would protect the popular arts
and cultural patrimony of all nations. After sixteen years of analysis conducted through a
series of expert meetings, the 1989 UNESCO General Conference finally adopted the
Recommendation. Unlike a convention or declaration, a recommendation is a flexible
instrument — a statement of principles — which may be applied by governments though
legal and other measures.

The 1989 Recommendation defined “folklore, or traditional and popular culture” as “the
totality of tradition-based creations of a cultural community, expressed by a group or indi-
viduals and recognized as reflecting the expectations of a community in so far as they
reflect its cultural and social identity; its standards and values are transmitted orally, by imi-
tation or by other means. Its forms are, among others, language, literature, music, dance,
games, mythology, rituals, customs, handicrafts, architecture and other arts.” The
Recommendation elaborated a number of goals for policies and practices concerned with the
safeguarding of traditional culture and folklore. Following the adoption of a recommenda-
tion, UNESCO Member States are supposed to submit a report to the Secretariat indicating
the actions taken toward its realization. The UNESCO Director-General issued a letter in
1990 requesting such a report. Only six nations responded. In 1994, UNESCO issued a
“Questionnaire on the Application of the Recommendation”(see the Appendix to this article
for the English version) to Member States in order to ascertain the impact of the
Recommendation and gather information about the policies and practices in those nations.
This report offers a summary of the responses to that questionnaire.

Responses to the questionnaires also formed, in part, the basis of UNESCO-sponsored
regional seminars on the topic. Those discussions offered a rich, interpretive view of the
circumstances and issues of policies and practices regarding traditional and popular cul-
ture. Results of those discussions are included in final reports approved by regional semi-
nars and submitted to UNESCO. (See Section Il1 in this volume.)

20



The UNESCO Questionnaire on the Application of the 1989 Recommendation 21
Respondents

The questionnaire was sent to National Commissions for UNESCO of Member States.
Usable responses were received from 103 nations. Other nations participated in the various
regional seminars and in some cases produced narrative reports that, while on the topic of
the questionnaire, did not follow its structure and, thus, did not constitute a specific, tech-
nical response. Nations responding to the questionnaire with a formally filed response
included:

Andorra, Argentina, Armenia, Australia, Austria, Azerbaijan, Bangladesh, Belarus,
Bhutan, Bolivia, Brazil, Bulgaria, Burkina Faso, Burundi, Cambodia, Cameroon,
Central African Rep., Chile, China, Congo (Kinshasa), Cook Islands, Costa Rica,
Croatia, Cuba, Czech Republic, Denmark, Ecuador, El Salvador, Eritrea, Estonia, Fiji,
Finland, Gambia, Georgia, Germany, Ghana, Greece, Guinea, Hungary, Iceland,
Indonesia, lran, Israel, Japan, Kazakhstan, Kenya, Kiribati, Korea (South),
Kyrgyzstan, Laos, Latvia, Lesotho, Lithuania, Madagascar, Malaysia, Maldives, Mali,
Mauritius, Mexico, Moldova, Monaco, Mongolia, Nauru, Nepal, New Zealand, Niger,
Nigeria, Niue, Norway, Pakistan, Panama, Papau New Guinea, Paraguay, Peru,
Philippines, Poland, Portugal, Romania, Russia, Rwanda, Samoa, Seychelles, Slovenia,
Spain, Sri Lanka, Swaziland, Sweden, Switzerland, Tajikistan, Tanzania, Thailand,
Togo, Tonga, Turkmenistan, Uganda, Ukraine, Uruguay, Uzbekistan, Vanuatu,
Venezuela, Vietnam, Zambia, Zimbawe

Where it could be determined, almost two-thirds of respondents were members of
National Commissions for UNESCO. Others were officials with government ministries of
education or culture, or with folklore/cultural institutions.

By and large, respondents were knowledgeable and informed about the situation of folk-
lore in their nations. But in several cases, respondents indicated that they were not so well-
informed. In fact, some respondents reported inaccuracies that were obvious to the author.
For example, one respondent reported there were no trained folklorists or archivists in a
nation that had many such persons. Yet, to be consistent, the respondent’s answers were
recorded as given. Other responses gave clear evidence of consultation with specialists or
members of folklore organizations. Indeed, many of the questionnaires were filled out by
specialists, then forwarded to a UNESCO National commission for submission to UNESCO
headquarters in Paris. The degree of elaboration in filing the questionnaires varied greatly
— some included long and detailed explanations, while others were more perfunctory. Ten
nations submitted a first report and then a revised one, in four cases several years later. For
another nation, two reports came in, one from the CIOFF representative, another from the
UNESCO National Commission. While almost all the national submissions followed the
questionnaire, two nations submitted responses only loosely related to it, presenting a chal-
lenge to analytic coding. Responses were received in several languages: English (72),
Spanish (14), French (15), Russian (1 and updated in English), and Portuguese (1, and
another in Portuguese with English translation).

Though not standardized by reporting year, the responses are roughly synchronic, filed
over several years, from 1995 to 1999. This is fairly standard in large global efforts, espe-
cially in a survey that is the first of its kind.



22 Richard Kurin
The Questionnaire

The questionnaire is subdivided into sections including: a) Introduction, b) Application of
the Recommendation As a Whole, and c¢) Application of the Principal Provisions of the
Recommendation. The latter is further subdivided into subsections on ldentification of
Folklore, Conservation of Folklore, Preservation of Folklore, Dissemination of Folklore,
Protection of Folklore, and International Cooperation. This is followed by a final section
on the Eventual Improvement of the Recommendation. Introductions to each substantive
section review the UNESCO Recommendation and provide a description of the subject activ-
ity, e.g., “preservation,” “conservation,” “dissemination.” Overall, the questionnaires pro-
vide a substantial wealth of information on how different nations deal with folklore and
traditional culture at the level of institutional practice and policy formulation at the end of
the twentieth century.

The questionnaire itself is complicated, with a combination of closed- and open-ended
questions. In some cases, single questions actually embed more than one query, making
answers ambiguous (e.g., “Does this policy reflect the ongoing transformations in your
country and region, and if so, in what way?” If the transformations are underway region-
ally but not nationally, is the answer yes or no?). The questionnaire assumes, and indeed
in prefatory sections promulgates, a commonality of terminology (e.g., “conservation,”
“preservation,” “transmission™). This terminology is used in a technical way, but is also
highly subject to individual interpretation given the varied, everyday uses of those terms.
Even in a technical sense, some terms, e.g., “folklore” and “traditional popular culture,”
taken to be synonymous by some, are thought to refer to quite different phenomena by oth-
ers. For example, one African respondent noted that “oral tradition” is taken to be a
broader, more appropriate term in his nation. A European respondent noted that “folklore”
in his country was not “popular traditional culture,” while in Latin America, it was. With
some terminology, there are repeated misunderstandings (e.g., “regional” sometimes refers
to a subnational region, other times to a supranational region). These problems may be
exacerbated by translation.

Various regional adaptations were made to the standard questionnaire. African respon-
dents elaborated upon the section of the questionnaire dealing with conservation, adding
several subquestions on various types of archives. Eastern European respondents added a
question on the effect of current events on cultural rights.

Though the questionnaire itself imposed a standardized response, it allowed ample room
for explanation and commentary. Responses differed considerably in the degree to which
all closed-ended questions were completed. Some respondents left long sections of the
questionnaire blank. Others wrote paragraph after paragraph of lengthy description and
explanation. Instructions could have been clearer as to expectations. Objective definitions
meant to guide respondents were somewhat ambiguous.

The questions and answers varied in their domain of reference. Questions tended to refer
to the nation as a unitary whole, yet many answers seemed very particularistic — oriented to
the specific organization or agency responding. Again, the questionnaire lacked clarity here.

Descriptive Statistical Analysis

Responses from the questionnaires were examined and coded. Several questions of a diffi-



The UNESCO Questionnaire on the Application of the 1989 Recommendation 23

cult, ambiguous nature and embedded questions are not included. The more discursive
responses were coded in terms of specified content analyses.

Responses from the questionnaires are renumbered below for clarity in discussion. The
original number in the UNESCO questionnaire is given in brackets. The results are based
upon 103 submitted responses to the questionnaire. The data includes non-responses. In
most cases, a non-response to a question usually indicates a negative response more
strongly than an affirmative one (unless the question is asked as a negative). The grouping
of responses to questions displayed below tries to reflect this pattern to allow easy dis-
cernment of combined results.

Application of the Recommendation As a Whole

1. [B.3.a.] Are the bodies, organizations, and institutions concerned in your country
aware of the Recommendation?

58%  Yes (60)
33% No (34)
9% No response (9)

2. [B.3.b.] Has the Recommendation been published in the official language of your
country?

43%  Yes (44)
50%  No (52)
7%  No response (7)

3. [B.3.c.] Has your country submitted a report to UNESCO?

13%  Yes (13)
69% No (71)
18%  No response (19)

Application of the Principal Provisions of the Recommendation

4. [C.4.a.1] How are matters of traditional culture/folklore handled in your country?,
e.g., as part of national cultural policy? as a subject of separate policy?

55%  National only (57)

17%  National and separate or institutional (18)
12%  Separate or institutional only (12)

3% No policy (3)

13%  No response (13)

5. [C.4.a.2] In both cases, indicate priorities of this policy. Percent of respondents nam-
ing each element (given multiple item responses)

49%  Safeguarding (50)
49%  Dissemination (50)
38%  Transmission (39)
34%  Revitalization (35)
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32%  Protection (33)

26%  Research (27)

22%  Preservation (23)

17%  Normative Action (17)

8% Conservation (8)

2% International Cooperation (2)

6. [C.4.b.1] Does this policy reflect the ongoing transformations in your country and
region, and if so, in what way?

67%  Yes (69)

16%  No (16)

2% Yes and No (2)
6% No response (16)

7. [C.4.b.2] What transformations are affecting policy? Percent of respondents naming
each element (given multiple item responses)
39%  Taking new realities into account (40)
24%  Elaboration of further legal measures (25)
17%  Elaboration of a new policy (18)
11%  Preparatory measures (11)
8% Other (8)

8. [C.4.c.] What measures, in your opinion, are needed to elaborate a new policy or pre-
pare a new one concerning traditional culture and folklore? [indicate level]
Percent of respondents naming each element (given multiple item responses)

77%  National level (79)

66%  UNESCO cooperation (68)
47%  Regional level (49)

37% NGO cooperation (38)

Identification of Folklore
9. [C.5.a.] Are there lists and inventories of folklore institutions in your country?

68%  Yes (70)
28%  No (29)
4% No response (4)

10. [C.5.a.2] Are they regionally standardized?

12%  Yes (12)
61%  No (63)
27%  No response (28)

11. [C.5.a.3] Are they computerized?
21%  Yes (22)
58%  No (60)
20%  No response (21)

12. [C.5.b.] Does your country have databanks of institutions dealing with the intangible
cultural heritage?
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30%  Yes (31)
61%  No (63)
9% No response (9)

13. [C.5.c.] Are classification systems used by your institutions coordinated (a) nation-
ally and (b) regionally?

43%  Yes (44 — 16 national, 1 both, 27 unspecified)
49%  No (50)
9% No response (9)

14. [C.5.d.] Is your country encouraging the creation of a standard typology of folklore?
(a) nationally and (b) regionally?
58%  Yes (60 — 33 national, 1 regional, 14 both, 12 unspecified)
35%  No (36)
1% Not desirable to do so (1)
6% No response (6)

Conservation of Folklore

15. [C.6.a.] Please describe the existing infrastructure for the conservation of folklore.
Does it meet your country’s needs?

30%  Yes (31)
53%  No (55)
17%  No response (17)

The pattern of responses for the description of infrastructure was so spotty and inconsis-
tent as to preclude useful analysis.

16. [C.6.a.2] If not adequate, indicate the required measures (for improvement).
Percent of respondents suggesting a category of measure (given multiple item
responses)

22%  Improvement of institutions (23)
18%  Development of regional/local organizations (19)
11%  Coordination of activities (11)

17. [C.6.b.] Are these organizations coordinated by a central body?

31%  Yes (32)
44%  No (45)
25%  No response (26)

18. [C.6.c.] Are collecting and archiving methods harmonized in your country?

22%  Yes (23)
64%  No (65)
15%  No response (15)

19. [C.6.d.] What system of training professional collectors, archivists, documentalists,
and other folklore conservation specialists exists in your country?

48%  Some system (49)
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With components indicated as a percent of all respondents (given combina-
tion responses)

31%  On the job/non-school training (32)
24%  Undergraduate courses (25)
11%  Graduate courses/degree (11)

8%  Outside-the-country training (8)
27%  No system (28)
25%  No response (26)

20. [C.6.d.2] Is [this system] adequate to your country’s needs?

18%  Yes (19)
46%  No (47)
36%  No response (37)

21. [C.6.d.3] If not [adequate], indicate the measures taken to improve it. With compo-
nents indicated as a percent of all respondents (given combination responses)

14%  Improvement of institutions (14)
13%  Improvement of training opportunities (13)

22. [C.6.e.] Does a system of training voluntary (non-professional) collectors and
archivists exist in your country?

20%  Yes (21)
71%  No (73)
9% No response (9)

23. [C.6.f] To what extent do the people concerned have access to the materials conserved?

61%  Accessible (63 — 12 unqualified, 51 restriction/condition men-
tioned)

4% No accessibility (4)

35%  No response (36)

Preservation of Folklore

24. [C.7.a.] Does your country run courses on folklore in school or out-of-school curric-
ula? Describe the courses.

52%  Yes (54)

With types indicated as a percent of all respondents (given combination
responses)

19%  Primary school (20)

33%  Secondary school (34)

30%  College (31)

26%  Extracurricular/specialized training (27)
48%  No response (49)

25. [C.7.b.] Does the national legislation of your country ensure the right of access for the
communities concerned with their own culture?
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26. [C.7.c]

27. [C.7.d]

28. [C.7.e]

29. [C.8.a]

30. [C.8.b]

80%  Yes (82)
11%  No (11)
10%  No response (10)

Is there a National Folklore Council or similar coordinating body for the
preservation of folklore in your country?

40%  Yes (41)
54%  No (56)
6%  No response (6)

What kind of moral and economic support is provided in your country to the
individuals and institutions promoting folklore? With types indicated as a
percent of all respondents (given combination responses)

78%  State support/subventions (80)
51%  Mass media (53)

43%  Private funding (44)

37%  Legislative measures (38)

17%  Other means (18)

Has research work contributed to the preservation of folklore in your coun-
try? If yes, indicate the type of improvement.

80%  Yes (82)

With types indicated as a percent of all respondents (given combination
responses)

46%  Research documentation itself (47)
39%  Dissemination of information (40)
18%  Awareness generated (19)
13% Integration into society (13)
14% No (14)

7%  No response (7)

Dissemination of Folklore

Describe major folklore events held in your country after 1989 (fairs, festi-
vals, films, exhibitions, seminars, training courses, etc.).

87%  Some response (89)

With types indicated as a percent of all respondents (given combination
responses)

80%  Festival or fair (82)

44%  Seminar, conference, workshop (45)
43%  Exhibition (44)

22%  Other, e.g., film/television series (23)
13%  No response (13)

Is there any infrastructure to promote broader coverage of folklore material
in mass media?
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40%  Yes (41)
52%  No (54)
8%  No response (8)

31. [C.8.c.] Is there an extended coordinated system for the dissemination of folklore in
your country?

33%  Yes (34)
59%  No (61)
8%  No response (8)

32. [C.8.d.] What are the education materials available in your country to disseminate
traditional and popular culture?

68%  Extant materials (70)

With types indicated as a percent of all respondents (given combination
responses)

47%  Publications, textbooks, booklets (48)
33%  Videos, films (34)

18%  Cassettes, CDs, recordings (19)

17%  Other materials (incl. Web) (18)

32%  No response (33)

33. [C8e] Whatare the institutions which are able to disseminate information on folklore?
83% Institutions disseminating information (86)

With types indicated as a percent of all respondents (given combination
responses)

66%  Cultural, educational organizations (68)
35%  Governmental organizations (36)

32%  Media organizations (33)

30%  Associations, NGOs, others (31)

17%  No response (17)

34. [C.8.g.] Is there any body which is in a position to check whether a proper approach
is applied for the dissemination of traditional and popular cultural expres-
sion?

35%  Yes (36)
38%  No (39)
28%  No response (29)

Protection of Folklore

35. [C.9.a.] Does the national legislation of your country contain provisions on the
“intellectual property aspects” of traditional culture and folklore?
50%  Yes (52)
31%  No (32)
18%  No response (19)
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36. [C.9.b.] What kind of support do folklore artists in your country enjoy (e.g., eco-
nomic, social, and legal status)?

61%  Support for artists (63)

With types indicated as a percent of all respondents (given combination
responses)

27%  State support (unspecified/fiscal/in-kind) (28)
14%  State honor or status (14)
5%  State job (5)
10%  No such support (10)
29%  No response (30)

37. [C.9.e.] What measures, in your opinion, are needed to enhance the legal protection
of traditional culture and folklore or to adapt to new circumstances?

63%  Specific measures suggested (65)

With types indicated as a percent of all respondents (given combination
responses)

35%  National laws or legislation (36)
17%  Advice from UNESCO et al. (18)
14%  National plans or policies (14)
13%  Consciousness-raising (13)
10%  Enforcement of laws (10)

3% International convention (3)
37%  No specific measures suggested (38)

International Co-Operation

38. [C.10.a.] Can you provide information on bi/multilateral projects and actions carried
out in the field of traditional and popular culture by your country?

48%  Yes (49)
14% No (14)
39%  No response (40)

39. [C.10.b.] What kind of activities in the field of folklore has your country implemented
in cooperation with UNESCO and other international or regional organiza-
tions since 1989?

65%  Any activity (67)

With types indicated as a percent of all respondents (given combination
responses)

25%  Cooperation with UNESCO (26)
9%  Cooperation with CIOFF (9)

10%  No activity (10)

25%  No response (26)

40. [C.10.c.] In what concrete fields and activities of traditional culture does your country
cooperate with other countries of your region (e.g., research, festivals)?
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65%  Any cooperation (67)

With types indicated as a percent of all respondents (given combination
responses)

54%  Festivals, performances, craft programs (56)
22%  Research and publication (23)

20%  Seminars, experts, training (21)

35%  No response (36)

Interpretations

Given the responses to questions about the application of the Recommendation as a whole,
it would not appear that the Recommendation is high on the agenda of the international
community. Only a small majority of responding nations were aware of the
Recommendation. It might be assumed that many more unresponsive nations are unaware
of the Recommendation. Even of those who were aware of it, only a minority of respondents
had published the Recommendation in their own language. Only a handful submitted a
report to UNESCO.

One of the reasons for a lack of awareness may be the lack of articulation between the
Recommendation and other human rights and cultural accords. A quick perusal of other
UNESCO documents and reports of various international conferences dedicated to cultural
issues reveals few references to the Recommendation on the Safeguarding of Traditional
Culture and Folklore. Better dissemination of the Recommendation and coordination of its
findings with other international instruments may rectify the problem.

In examining the application of the principal provisions of the Recommendation, corre-
lations in the pattern of responses were investigated. Nations were grouped in continental
clusters to determine whether there was a tendency for some nations to see cultural policy
as a part of larger national policy or separate from it. There was no such pattern.

Other patterns in the responses to the guestionnaire can be sought by using two com-
peting hypotheses suggested by social science literature. The first of these, here called “the
modernization hypothesis,” would predict that more modernized nations have less folklore
and traditional culture. Folklore and traditional culture, associated with a pre-modern era,
would exist on the margins of society, in unmodernized, isolated pockets of the society.
This form of culture would be devalued and discarded. Its knowledge would be replaced
by a formal education system, its means of social communication replaced by the mass
media. In such societies, folklore and traditional culture would not be seen as valuable;
there would be little in the way of societal protections and no or few policies for their
enhancement. By way of contrast, folklore and traditional culture would be stronger in less
modernized nations. This form of culture would be more central than marginal, a force in
people’s lives, a fact of everyday existence. It would be recognized in custom and law, val-
ued, and protected. Thus, according to this hypothesis, more modernized nations would
indicate less elaboration in institutions, laws, training, programs, and public awareness of
traditional culture and folklore in their questionnaire responses, while less modernized
nations would be much more positive.

The competing hypothesis, called here “the post-modern,” would reverse this expecta-
tion. Less modernized nations would have a “take-it-for-granted” view of traditional cul-
ture and folklore, finding this form of culture an aspect of continuing and daily experience
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not requiring much elaboration, government attention, or activity. Folklore, as the culture
of the people, would not be threatened nor would it require governments or scholars to
somehow discover, interpret, or protect it. More modernized nations, on the other hand,
would see the need to elaborate, invent, mythologize, and construct their folklore as part
of a modern, nationalizing project. Traditional culture and folklore would be seen as an
essentializing ideology for articulating a national identity and mobilizing a national (or
sub- or supranational) consciousness. Folklore would have to be recovered, studied, inter-
preted, institutionalized, and then disseminated back to the general population by govern-
ment and educational organizations. In this view, more modernized nations would have
more positive responses to questionnaire items indicating greater investment in and elabo-
ration of formal institutions, training programs, legislative remedies, and the like.

In order to test correlations in national policies, circumstances, and strategies in terms
of these competing hypotheses, nations were clustered according to a modernization index
constructed by the researcher from data available in the United Nations World Statistics
Pocketbook, published by the Department of Economic and Social Affairs in 1998, and
based upon statistics available as of August 1997. The index was constructed from the fol-
lowing often-used variables:

Tourist arrivals as a percent of the population (r = .65)

Gross domestic product per capita (r = .81)

Motor vehicles per 1,000 inhabitants (r = .91)

Telephone lines per 100 inhabitants (r = .95)

Urban population percentage (r = .77)

Foreign-born percentage of the population (r = .52)

Tertiary-level female students per 100,000 inhabitants (r = .80)
Newspaper circulation per 1,000 inhabitants (r = .73)

Television receivers per 1,000 inhabitants (r = .87)

Energy consumption per capita in kilograms coal equivalent (r = .88)

Operationally, greater modernization was indicated by more tourist arrivals, larger per
capita domestic product, more motor vehicles, more telephones, a higher percentage of
urban population, more foreign-born inhabitants, more females in tertiary education, more
newspapers and televisions, and a high per capita energy consumption. These attributes of
the selected variables could indicate a more highly industrial and post-industrial society,
composed of large percentages of city residents and large influxes of newer residents, edu-
cating its population in non-traditional ways, influenced by mass media, and communicat-
ing in ways not dependent upon oral, face-to-face transmission. That is, taken at face value,
these attributes could indicate a conventional description of modernization. Lower meas-
ures would indicate the attributes of less modernization — more rural, more native born,
fewer females in tertiary education, lower energy consumption, lower GDP, fewer tele-
phones, motor vehicles, and newspapers.

The variables were statistically standardized and equally weighted, so as to allow the
adding of scores to form an index. All the variables registered moderate to very strong
correlations with the overall index as indicated by the coefficients given in the list above
(r = .95 for telephones, the strongest correlate of a high modernization index, to r = .52
for the presence of foreign-born inhabitants). The scores of each of 102 nations were
then computed (and adjusted in cases where a statistic was unavailable). The mean score
was 20, the highest 127, the lowest 1. The 39 nations above the mean were assigned the
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category “more modernized,” the 63 nations scoring below the mean were categorized as
“less modernized.”

Modernization scores were then correlated to answers on the questionnaire to ascertain
patterns. Few emerged. There were only slight correlations between modernization and
policy priorities. For example, there was a slight tendency (gamma = +.36) for less mod-
ernized nations to name “protection” of traditional culture and folklore as a priority. There
was very slight (gamma = +.10) tendency for the same nations to favor “revitalization.”
These low correlations belie any real significance.

As might be expected, there was a tendency for the more modernized nations to com-
puterize their folklore databanks, but not overwhelmingly so. Nations were asked to
describe the adequacy of their existing infrastructure for conserving folklore. Overall, most
nations reported that the infrastructure was inadequate. There was only a very slight
(gamma = +.20) correlation of more modernized nations with the reportage of adequacy in
conserving folklore. The same weak pattern held for training. Overall, the great majority of
nations thought training opportunities inadequate to the need. Modernization scores
weakly correlated (gamma = +.35) to perceived adequacy of training opportunities in-coun-
try, with more modern nations more likely to indicate adequacy than others. With regard
to legislative protection for the intellectual property aspects of traditional culture, the cor-
relation was also very weak, but ran the other way. There was a slightly greater chance
(gamma = +.17) that less modernized nations had placed protective provisions into law.
Indeed, the same pattern existed with regard to the support of folk artists by the govern-
ment, with a somewhat greater chance (gamma = +.26) that folk artists received govern-
ment support for their work in less modernized nations.

Generally, there was no significant pattern of response that varied with the measure of
modernization. And no responses had high correlations with any single measure of mod-
ernization — above the +.80 generally used as evidence of relationships among variables.
Thus, there is no simple pattern of variability explaining the responses. This might be due
to the difficulty of operationalizing a definition of high and low modernization. For exam-
ple, it could be argued that the very same attributes indicative of modernization could also
advance traditional culture. Tourists could be attracted by the continued existence of tra-
ditional cultures, communities, marketplaces, and performances. Television programs and
newspapers could heighten public consciousness of folklore. Tertiary education could
include emphasis on traditional and folk sciences. Telephones could enhance, not detract
from, oral culture. Folk culture might thrive in city neighborhoods and the occupational
traditions of an industrial work force.

Conclusion

There is no basis offered by the results of the UNESCO survey for accepting either the
modern or post-modern hypothesis about the relationship between society and national
policy with regard to traditional culture and folklore. In fact, simple statistical analysis of
the responses indicates a vast under-institutionalization and under-elaboration of the field.
That a correlational analysis reveals only weak associations suggests that the formation of
national policy is quite open to broad and varied action, not determined by GDP or usual
measures of socio-economic development. While better measures of national policy goals
and activities can be designed for a future survey, and while more elaborate types of corre-
lation analyses can be applied with newly collected UNESCO data, the result of this survey
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is cause for optimism. There is a perceived need for much to do in the traditional culture
and folklore field. There is a basis for moving ahead with national and international poli-
cies. And, perhaps most importantly, there is a wide range of possibilities for effective
action, so that the policy options available to some nations are available to most, if not all.
National policies are not pre-determined, nor does “one size fit all.” Nations can decide on
a particular constellation of policies — presumably within the ethical and conceptual
framework of the United Nations Declaration of Human Rights, the 1989 Recommendation,
and other international accords — that meet the needs of their citizens and fit the circum-
stances of their societies.
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Appendix.

Excerpt from the UNESCO Questionnaire on the Application of the
Recommendation on the Safeguarding of Traditional Culture and Folklore

B. Application of the Recommendation As a Whole
3. In the preamble to the Recommendation, the major guiding principles for its application
are defined as follows:

“The General Conference recommends that Member States should apply the following pro-
visions concerning the safeguarding of folklore by taking whatever legislative measures or
other steps may be required in conformity with the constitutional practice of each State to
give effect within their territories to the principles and measures defined in this
Recommendation.

“The General Conference recommends that Member States bring this Recommendation to
the attention of the authorities, departments or bodies responsible for matters relating to
the safeguarding of folklore and to the attention of the various organizations or institutions
concerned with folklore and encourage their contacts with appropriate international organ-
izations dealing with the safeguarding of folklore.

“The General Conference recommends that Member States should, at such times and such
manner as it shall determine, submit to the Organization reports on the action they have
taken to give effect to this Recommendation.”

a. Are the bodies, organizations and institutions concerned in your country aware of the
Recommendation?
[ JYes [ 1 No

If yes, indicate their names and how and when they were informed:

b. Has the Recommendation been published in the offical language of your country?
[ 1Yes [ 1No

Replying to the UNESCO Secretariat’s circular letter of 1990 on the application of the
Recommendation, seven (7) Member States only sent in their respective reports. They con-
tain information mainly on how the Recommendation has been made public and brought
to the attention of the authorities and bodies directly concerned. Some reports stress that
the national legislation applied in their country adequately reflects the provisions of the
Recommendation and state that there is no need for additional modifications.

c. Has your country submitted a report to UNESCO?
[ JYes [ 1 No

If no, give reasons:

C. Application of the Principal Provisions of the Recommendation

4a. How are matters of traditional culture/folklore handled in your country?, e.g., as part
of national cultural policy? as a subject of separate policy?

In both cases, indicate priorites of this policy.

b. Does this policy reflect the ongoing transformations in your country and region, and if
S0, in what way?
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c. What measures, in your opinion, are needed to elaborate a new policy or prepare a new
one concerning traditional culture and folklore?

at the national level

at the regional level

in cooperation with UNESCO

in cooperation with specialized NGOs

D. Identification of Folklore

5a. Are there lists and inventories of folklore institutions in your country?

If yes, are they regionally standardized?

Are they computerized?

b. Does your country have databanks of institutions dealing with the intangible cultural
heritage? If yes, indicate lists of menus covered by databanks.

c. Are classification systems used by your Institutions co-ordinated (a) nationally and (b)
regionally?

d. Is your country encouraging the creation of a standard typology of folklore?

If yes, at what level?



Summary Report on the Regional Seminars

Anthony Seeger
Smithsonian Institution

Introduction

Prior to the Global Conference in Washington D.C., UNESCO convened eight regional
seminars to discuss the 1989 Recommendation on the Safeguarding of Traditional Culture and
Folklore. They met over a period of four years: in June 1995 in Str& nice (Czech Republic)
for Central and Eastern European countries; in September 1997 in Mexico City (Mexico)
for Latin America and the Caribbean; in February/March 1998 in Tokyo (Japan) for Asian
countries; in September 1998 in Joensuu (Finland) for Western European countries; in
October 1998 in Tashkent (Republic of Uzbekistan) for Central Asia and the Caucasus; in
January 1999 in Accra (Ghana) for the African region; in February 1999 in Noumea (New
Caledonia) for the Pacific countries; and in May 1999 in Beirut (Lebanon) for the Arab
states. Delegates to the regional seminars were selected by the National Commission for
UNESCO of each Member State.

A local official opened each regional seminar. Then a UNESCO representative intro-
duced the history of the 1989 Recommendation and outlined the issues to be addressed.
A summary of the synoptic reports on the application of the Recommendation on the
Safeguarding of Traditional Culture and Folklore in the region (the questionnaires filled
out by a person appointed by each country’s UNESCO National Commission) was pre-
sented to begin the discussions. Each country delegate then presented a short report on
his or her own country. The specific agenda of issues to be discussed in the plenary meet-
ing varied to some extent in accordance with the region and the interests of the countries
in it. In each regional seminar, three working groups were formed to address three issues,
which remained constant for most seminars: (1) national policy in the field of intangible
heritage, (2) legal protection, and (3) documentation and dissemination. Rapporteurs
prepared summaries of the discussions and recommendations of each of the working
groups. At the end of each Seminar, the reports and recommendations of each working
group were discussed in plenary. A final report and recommendations addressed to gov-
ernments of Member States and to UNESCO were presented, discussed, amended, and
approved by the plenary.

This Summary Report has been prepared from the Final Reports of the eight regional
seminars. Their reports revealed that each region has a somewhat different perspective on
the issues raised in the Recommendation, deriving in part from the history and particulari-
ties of the region, the background and interests of the participants, and the dynamics of the
seminars themselves. There were clearly some common areas of concern, some regional dif-
ferences in emphasis, and some common recommendations.

36
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Common Areas of Concern

1. All of the seminars welcomed UNESCO?s initiative in holding seminars on the appli-
cation of the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore
in different regions of the world. They called upon UNESCO National Commissions to
increase the dissemination and application of the Recommendation in their respective coun-
tries.

2. All the Final Reports stressed the importance of traditional culture and folklore and
expressed the participants’ concern about the marginalization of traditional culture and
folklore in their countries — using expressions like “fragile,” “disappearing,” and “neg-
lected” to characterize the state of affairs. Several regions also specifically singled out local
languages as being seriously threatened (Africa, Latin America).

3. Implicitly or explicitly, members of every seminar expressed their concern that the
younger generation was not being exposed to traditional culture in a way that would enable
them to secure its transmission and make use of it in creative ways.

4. Virtually all the regional seminars recognized the evolving nature of traditional cul-
ture and folklore and urged that nations also give attention to new and creative use of tra-
ditions.

5. Every seminar recommended calling the attention of national cultural policy makers
to the importance of traditional culture and folklore for the entire nation, as the basis of
cultural identity, a factor for the consolidation of cultural pluralism and sustainable human
development, and a source of contemporary creativity.

6. Every seminar, except those in Europe, expressed concern about the lack of training
of those working in the areas of traditional culture and folklore and at the lack of oppor-
tunities for people working in those fields to obtain adequate training.

7. Every seminar expressed concern at the lack of adequate legal protection for the pro-
ducers of traditional culture and folklore and for the products of their knowledge, and rec-
ommended the development of legal instruments and other means to protect them.

8. Several seminars considered it necessary to control the excessive commercialization
of traditional culture and folklore prevalent in some countries (Central and Eastern
Europe, Asia, Africa, Arab states).

9. Many seminars expressed concern about tourism, which, most felt, brought both
advantages and disadvantages to carriers of traditional culture and folklore and to the
intangible heritage as a whole.

10. Several seminars expressed concern over the lack of regional collaboration and the
insufficient standardization of databases and training in their regions (Central and Eastern
Europe, Central Asia and the Caucasus).

11. Several seminars endorsed the programs “Living Human Treasures” (Asia/Pacific,
Latin America) and “The Proclamation of Masterpieces of the Oral and Intangible Heritage
of Humanity” (Western Europe), both of which are actively promoted by UNESCO.

Some Regional Variations

Some regional seminars had distinctive perspectives on the issues of traditional culture and
folklore that appeared repeatedly in their recommendations. While these may reflect some
regional differences, these regional perspectives can add considerably to the understanding
of traditional culture and folklore.
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1. Members of the Latin America Regional Seminar recognized the importance of multi-
culturalism and stressed the significance of hybrid culture — cultures that combined
aspects of two or more contributing cultures — a recognition of the effect of their own his-
torical experience on traditional culture and folklore. They also underlined the essential
role that folklore creators, actors, bearers, and transmitters play as agents of democratic
development and integration.

2. Members of the Pacific States Regional Seminar stressed that intangible, tangible, and
natural heritage cannot easily be distinguished by Pacific peoples — because natural and
cultural, tangible and intangible are inextricably bound together in their cultures. They
underlined the considerable significance of customary law, traditional knowledge as well as
its confidentiality, and participation of the people of the community concerned in any
action regarding the heritage. They also recommended that the bearers of traditional cul-
ture and folklore should be part of discussions and policy-making on the subject.

3. The members of the Asia Regional Seminar stressed the importance of considering tra-
ditional “high” (or court) culture in addition to traditional culture and folklore, partly
because court cultures are found with a greater frequency in this region than in most oth-
ers. They deplored the lack of policy documents and appropriate guidelines for documen-
tation as well as for tourism development. They also regretted the lack of trained personnel
in general. They expressed their concern over the problem of distortion when traditional
cultural expressions are presented at “Folklore Festivals” as attractions.

4. The Central Asia and Caucasus Regional Seminar analyzed extensively the signifi-
cance of traditional culture and folklore for national identity — reflecting their own recent
history. They found traditional culture and folklore to be an extremely important facet of
the formation of national identities of newly independent States. They also discussed the
necessity to pay attention to the identities of minority ethnic groups often displaced for
political reasons. They strongly deplored the weakened infrastructure of research institu-
tions and archives which, under the Soviet regime, were financed by the states.

5. The African region recognized that the concept of identity has evolved extensively
over the last decade. During the period of nation-building, a national cultural identity
based on traditional cultural values was stressed, but today multiple identities — family,
clan, ethnic, national, and regional — are emphasized. The value and role of the mother
tongue and traditional cultural knowledge were also strongly highlighted. The seminar
expressed widespread concern about the misuse of traditional culture and folklore by com-
mercial entities, and stressed the need for surveying and cataloguing all forms of expres-
sion in order to protect them.

6. As was the case for Central Asian countries, Central and Eastern Europe expressed
concern about the poor financial situation of the existing state-owned structure for the
preservation of traditional culture and folklore following the introduction of a liberal cap-
italist economy. They also underlined the need to establish a close link between theoretical
and practical activities.

7. The seminar for Western European countries emphasized the necessity to preserve
cultural diversity endangered by the concentration of material and intellectual resources at
the global level. In light of this concern, special effort needs to be made to promote the pro-
tection of traditional culture and folklore of minority groups, whose cultures are vulnera-
ble but intrinsically invaluable to humanity.

8. The Arab states stressed the challenges presented by globalization and the transfor-
mations of their own societies to the maintenance of traditional culture and folklore and
distinctive identity.
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Traditional Culture and Contemporary Issues

The opinion was expressed in several seminar reports that traditional knowledge and
expression can aid nations and their populations in dealing with the serious challenges
confronting all nations today: sustained human development, peaceful coexistence, global-
ization, and the alienation and education of youth.

1. Several regions stressed the importance of traditional culture and folklore — and
other accumulated knowledge and practice developed locally over long periods of time —
for sustained social and economic development.

2. Globalization was recognized as a powerful influence in all regions, one that has both
positive and negative potential. Some new technologies can be harnessed for better preser-
vation and protection of some forms of traditional culture and folklore; other technologies
further marginalize them and their creators.

3. Peaceful coexistence may be encouraged by the understanding of shared culture and
the appreciation of differences, and by using traditional means of dispute settlement.

4. Several regions stressed that one of the problems faced by youth today is that they do
not understand or appreciate the significance of their own culture, which should therefore
be included to a greater degree in educational curricula.

Comments on the Recommendation Itself

All of the Regional Seminar Final Reports mentioned the importance of the 1989
Recommendation on the Safeguarding of Traditional Culture and Folklore as a reference docu-
ment. Many of them complimented UNESCO on having prepared it and expressed the hope
that Member States would do more to disseminate it and to implement its provisions.

Some of the seminars observed that the term “folklore” has a pejorative connotation in
their region and recommended that it be replaced by other words (Africa, Pacific, Latin
America). In some places the term “traditional and popular culture” was substituted
(Africa), while in others “traditional and popular culture (folklore),” was proposed. Some
terminological change was recommended in any event.

Several of the seminars recommended that the 1989 Recommendation be modified or a
new instrument be developed that would include specific additional features. Others indi-
cated that changes were probably desirable without explicitly naming them. The changes
that were specifically recommended included:

e The inclusion of a code of ethics (Central Asia, Asia, Central Europe, Arab states)
that would declare principles of respect for traditional culture and folklore of all
nations and ethnic groups and protect the knowledge bearer, the collector, and the
form itself

e The creation of an international legal framework to improve the protection of tradi-
tional culture and folklore (Final Reports often recommended that UNESCO and
WIPO develop this together)

e The practice of including customary owners of traditional cultural knowledge as
principal participants in and beneficiaries of the process of documenting and dis-
seminating their knowledge (Latin America, Pacific)

e The recognition of the collaborative role of non-governmental organizations and
institutions of various kinds that can be of assistance in the preservation of tradi-
tional culture and folklore (Latin America)
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e The widening of the scope of the Recommendation to include the evolving nature of
traditional culture and folklore (Latin America)

Recurring Recommendations

Final Reports of the regional seminars contained recurring recommendations to the gov-
ernments of Member States and to UNESCO. These recommendations provide valuable
indicators for future directions and are outlined as follows.

Recommendations to Government

e Incorporate programs relating to traditional culture and folklore in educational cur-
ricula at all levels and include traditional culture and folklore within the framework
of national educational policies.

« Develop legislative protection for traditional culture and folklore. In countries
where such protections already exist, further assess and improve the effective appli-
cation of this legislation.

e Develop copyright laws and other legal tools protecting individual and collective
creators, practitioners, and collectors of traditional culture and folklore.

e Support the development and coordination of regional organizations working in cul-
tural fields. For example, support the establishment of information systems linking
institutions, inter-organizational exchanges, improved archival structures, and
greater access to cultural resources.

e Actively disseminate and implement the 1989 Recommendation, and integrate the
safeguarding and revitalization of traditional culture and folklore in national cul-
tural policies with regard to the 1989 Recommendation.

e Develop practices to assure that traditional communities benefit from commercial
uses of their folklore when they agree to its use.

e Include members of traditional communities in decision-making bodies that con-
sider issues affecting them.

e Include innovations, hybrid forms, and new ideas when defining traditional culture
and folklore.

« Work with local communities to devise means of avoiding the destructive aspects of
excessive commercialism and tourism.

Recommendations to UNESCO

< Initiate and coordinate regional meetings relating to traditional culture and folklore
that encourage cooperation between experts, researchers, and practitioners in areas
relating to traditional culture and folklore.

e Designate and support Regional Intangible Cultural Heritage Centers with networks
that coordinate the activities of different cultural institutions in Member States and
foster expertise and technology in relevant fields.

e Formulate standard policies and procedures for traditional culture and folklore
management through the proposed regional Centers, which would, for example,
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develop systematized approaches to the collection, documentation, conservation,
and dissemination of traditional culture and folklore.

e Provide training in the use of new technologies for documentation, preservation,
and diffusion.

 Encourage governments to develop national legislation protecting traditional cul-
ture and folklore. In countries where such legislation exists, encourage reassessment
of the legislation and its adaptation to current concerns and future objectives relat-
ing to the protection of traditional culture and folklore.

< Organize regional meetings of experts in legal aspects of traditional culture and folk-
lore to examine various possibilities of legislative protections and their applications
to ensure they reflect the needs of respective countries.

e Develop a code of ethics that declares principles of respect for traditional culture
and its practitioners.

e Avoid using the word “folklore” because of its pejorative connotations.

« Develop working partnerships with institutions of civil society — including grass-
roots organizations, non-governmental organizations and private funding agencies.

e Revise the 1989 Recommendation on the Safeguarding Traditional Culture and Folklore
or create a new international instrument.

Conclusion

The Global Conference, to be held in Washington D.C. in June 1999, will build upon the
years of work and preparation that have gone into the regional seminars. We have an
opportunity to turn the recommendations of these eight regions into a final set of recom-
mendations to propose to UNESCO and its Member States. A great deal of work has already
been done, and we must be grateful to all those who participated in the regional seminars
and worked so hard to produce the final reports and recommendations that we can work
from. We can take inspiration from what they have already accomplished.
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Introduction

The General Conference of UNESCO adopted at its twenty-fifth session (1989) the
Recommendation on the Safeguarding of Traditional Culture and Folklore. This act was the cul-
mination of over fifteen years of observations, examinations, and analyses undertaken by
UNESCO into the possibility of establishing an international instrument designed to pro-
tect the intangible cultural heritage, or folklore.l Despite its great significance, this
endeavor was laborious, costly, and dilatory because it was affected by many events within
and outside of UNESCO. The effort may also have been impeded procedurally because it
was at once closely affiliated with, yet distinguished from, efforts to provide copyright pro-
tection for intellectual property. Specifically, a distinction developed between the overall
question of folklore and the intellectual property aspect of folklore,2 creating a conceptual
dilemma that has continually confronted both UNESCO and the World Intellectual
Property Organization (WIPO). Yet, impediments aside, this memorable action was wel-
comed by Member States, particularly countries of Africa, Latin America, Asia, and the
Pacific, who have long been concerned for their intangible cultural heritage. Such preoc-
cupation has manifested itself in a variety of acts, including the adoption of national legis-
lation and the organization and promotion of local and regional art and music festivals.

This report, based on a study of the files available at UNESCO Headquarters, will review
the historical events including conceptual trends, tendencies, and impasses that led to the
eventual adoption of the 1989 Recommendation. As will be illustrated, theoretical prefer-
ences played a profound role in shaping the direction of events.

Phase One: 1952-1971

The creation and eventual adoption of the UNESCO Recommendation on the Safeguarding of
Traditional Culture and Folklore was the result of a multiyear process that aimed to estab-
lish legal protection for the world's intangible cultural heritage. Throughout these years of
intense examination and deliberation, interest in cultural heritage, both tangible and intan-
gible, increased within UNESCO and many of its Member States, a fact confirmed by the
organization of regional festivals and conferences and by UNESCO’s adoption of related
legislation, such as the Recommendation on the Means of Prohibiting and Preventing the Illicit
Export, Import, and Transfer of Ownership of Cultural Property3 adopted by the General
Conference of UNESCO at its thirteenth session (November 1964). The latter
Recommendation aimed to protect national material cultural heritage from illicit opera-
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tions that threaten it. Shortly thereafter, the General Conference at its fourteenth session,
November 1966, adopted a Declaration of Principles for International Cultural Cooperation,
which was aimed at providing individuals with equal access to knowledge and enjoyment
of the arts. Concurrently, in a regional context, the National African Radio and Television
Union (URTNA) organized a meeting in Tunis (1964), which focused on the itemization
and preservation of folklore, while a World Festival of Black African Art convened shortly
thereafter in Dakar (1966).

However, in the initial years of UNESCO investigations into the safeguarding of intan-
gible cultural heritage, a theoretical dilemma was born, one that continues today: namely,
whether to protect folklore within or outside of the law of copyright.

The intimate, international relationship between copyright and folklore began in
UNESCO in 1952 with the adoption of the Universal Copyright Convention. This
Convention, along with the International Union for the Protection of Literary and Artistic
Works (Berne Convention), established standards of copyright protection which each
country agreed to observe in its national legislation.# This national legislation would be
extended to protect works from any other signatory country. In short, these Conventions
aimed to curb the international exploitation of literary and other works by implementing
laws that would enable judges to apply penalties for infringements of copyright.

An affiliation between copyright and folklore was also codified at national and regional
levels.> For example, in 1956, the Government of Mexico adopted a Copyright Statute, a
mixed revenue-based approach, in which works deriving from the pubic domain (like folk-
lore) were to become registered with a Copyright Directorate.® In 1967, Papua New Guinea
passed the National Cultural Preservation Ordinance, a mixture of preservation and cus-
tom approaches, which, prior to independence (1975), aimed at preserving and protecting
authentic cultural material from cultural loss and invasion. Shortly thereafter, in 1968,
Bolivia passed Supreme Decree No. 08396, a sole copyright approach, whereby ownership
and control of certain works become vested in the State.” UNESCO and BIRPI8 jointly
organized a Regional Meeting on the Study of Copyright in Brazzaville in 1963; here, for
the first time, a recommendation relating to folklore was adopted.?

The relationship between folklore and copyright was further explored in 1967 at the
Stockholm Conference of the Berne Convention, where a specific attempt was made to pro-
tect expressions of folklore at the international level by means of copyright law. Moreover,
it was suggested that the concept of folklore become the subject of a worldwide
Convention. But after much negotiation, it was concluded that the conceptual and defini-
tional complexity of folklore prevented the immediate development of such a Convention.
It was deemed preferable to add a provision to the Berne Convention, one founded on gen-
eral rather than specific principles. As a result, a new provision was adopted, yet it only
provided vague guidelines for the protection of folklore. In fact, the word “folklore” did not
appear in the provision itself. The provision is quoted below:

Article 15
4(a) In the case of unpublished works where the identity of the author is unknown, but
where there is every ground to presume that he is a national of a country of the Union, it
shall be a matter for legislation in that country to designate the competent authority
which shall represent the author and shall be entitled to protect and enforce his rights in
the countries of the Union.

Article 15, 4(a) is the only legislative history that attests to the international intention to
establish a means to protect folklore.
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International interest in providing comprehensive protection for intangible cultural her-
itage continued into the following decade. In 1971, UNESCO prepared a document enti-
tled “Possibility of Establishing an International Instrument for the Protection of Folklore”
[Document B/EC/IX/11-IGC/XR.1/15]. This study did not arrive at a specific solution but
recommended that a progressively deteriorating situation made further work on the pro-
tection of folklore urgent. As will be explained below, this document came to play a con-
structive role at the outset of what became years of analysis and deliberation.

Phase Two: 1972-1979

The years between 1972 and 1979 were formative in the project to protect intangible cul-
tural heritage both within and outside of UNESCO. In this period attitudes towards tradi-
tional culture were changing worldwide, as many pre- and post-independence developing
countries engaged in the process of nation-building. They reinvented and revived local tra-
ditions, constructing national sentiment and identity, and also increasing the commercial
utilization of folklore. This enthusiasm resulted in regional art festivals, including the first
National Cultural Festival (Libreville, 1974) and the World Festival of Black African Art
(Lagos, 1977), and in academic analyses, such as the 1975 investigation by the Nordic
Institute of Folklore into the relation between copyright and folklore.

UNESCO, responding to the growing interest among its Member States, began conven-
ing meetings and intergovernmental conferences on matters relating to tangible and intan-
gible heritage. Between 1972 and 1979, UNESCO convened three Intergovernmental
Conferences on Cultural Policies: Yogyakarta (1973), Accra (1975), and Bogota (1978). All
three conferences requested UNESCO assistance in preserving cultural heritage and popu-
lar traditions.10 At its nineteenth session, November 1976, the UNESCO General
Conference officially launched the UNESCO Comprehensive Program on the Intangible
(non-physical) Cultural Heritage, the aim of which was to promote appreciation and
respect for cultural identity, including different traditions, ways of life, languages, cultural
values, and aspirations.11 Shortly thereafter, in conjunction with this program, UNESCO
convened two meetings on the study of oral tradition, the first in Manila (1978), the sec-
ond in Katmandu (1979).

The beginning of this era of cultural policy formation can be placed in November 1972,
when the General Conference of UNESCO at its seventeenth session adopted the
Convention concerning the Protection of the World Cultural and Natural Heritage. This
Convention protects tangible material items which are considered to possess outstanding
value to human history, art, science, or aesthetics. Despite its great importance, this
Convention neither applies nor extends to intangible cultural heritage. To address this
need, the Government of Bolivia put forward a request2 in April 1973 that a Protocol be
added to the Universal Copyright Convention that would protect the popular arts and cul-
tural patrimony of all nations.13 In December 1973, the question was submitted to the
Intergovernmental Copyright Committee,14 which decided to entrust it to UNESCO. The
organization was requested to determine the extent to which the protection of folklore
might involve copyright!®> and to report to both the Intergovernmental Copyright
Committee and to the Executive Committee of the Berne Union at their forthcoming meet-
ing (December 1975). It is significant that the subject of folklore was here explicitly
divided between the overall question of folklore and the intellectual property aspect of folk-
lore. This duality, as will be repeatedly illustrated, has persisted.



A Historical Study on the Preparation of the 1989 Recommendation 45

In 1975, at the request of the Intergovernmental Copyright Committee, UNESCO sub-
mitted a document it had prepared in 1971 entitled “Possibility of Establishing an
International Instrument for the Protection of Folklore” [Document BIEC/Ixil 1-
IGC/XR.1/15]. After much deliberation, the Intergovernmental Copyright Committee and
the Executive Committee of the Berne Union concluded that although folklore was in need
of protection, a solution at the international level was unrealistic. Moreover, they felt that
the problem was of a cultural nature and, as such, was beyond the bounds of copyright.
The Committees referred the problem to the Cultural Sector of UNESCO for further study.

As years passed, the schism between the overall question and the intellectual property
aspect widened, shaping the development of methods and means for the protection of folk-
lore. For example, in 1976, UNESCO and WIPO, citing the “intellectual property aspect of
folklore,” undertook a joint effort for its protection by preparing the Tunis Model
Copyright Law for Developing Countries. This Model aimed to provide a reference that
countries could employ when drafting their national copyright law; Section 1, paragraph 3,
protects folklore (as intellectual property) within the framework of copyright.16 The con-
ceptual division widened in July 1977 following the Expert Committee on the Legal
Protection of Folklore convened in Tunis.1? This Committee,18 comprising both folklorists
and lawyers, determined that problems in the protection of folklore (overall) were essen-
tially cultural, involving issues such as definition, identification, conservation, and preser-
vation. As such, the problems required an interdisciplinary examination, one that should
be conducted under the sole auspices of UNESCO. The intellectual property issue, in con-
trast, was deemed relevant only in matters where folklore was utilized to promote a
national cultural identity, and as such, should be pursued jointly by UNESCO and WIPO.
In short, it was concluded here, as it was at the 1975 meeting of the Intergovernmental
Copyright Committee and the Executive Committee of the Berne Union, that copyright law
was an ineffective and non-adaptable means for the (overall) protection of folklore. These
findings were further endorsed in the succeeding meeting of the Intergovernmental
Copyright Committee and the Executive Committee of the Berne Union, which convened
in November/December 1977 in Paris.

In May 1978, the Secretariats of UNESCO and WIPO formally agreed that UNESCO
would examine the question of safeguarding folklore on an interdisciplinary basis and
within the framework of a global approach, while WIPO would participate only in circum-
stances involving aspects of copyright and intellectual property. The two organizations
agreed to reconvene in 1979 in order to conduct a further joint study on these matters. This
was the authoritative agreement that demarcated, both conceptually and practically, “folk-
lore” from “intellectual property.” Subsequently, the General Conference of UNESCO
adopted at its twentieth session, October/November 1978, Resolution 5/9.2/1 in order to
“identify ways of providing for folklore at the international level.”

In accordance with their agreement of 1978, the Secretariats of UNESCO and WIPO re-
convened on 27 February 1979 for further deliberations. In March 1979, the Third Session
of the Permanent Committee of the WIPO Permanent Program for Development
Cooperation Related to Copyright and Neighboring Rights met in Dakar. One of the stud-
ies examined at this session was conducted by WIPO and the Executive Committee of the
Berne Unionl9 in February 1979. It focused on the possibility of establishing draft provi-
sions for the national protection of works of folklore, and recommended that a joint WIPO-
UNESCO Working Group be organized, as soon as possible, to consider both domestic and
international aspects of the issues.

In August 1979, pursuant to Resolution 5/9.2/1, and in conjunction with the overall
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approach to folklore assumed by UNESCO Secretariat, the Director-General of UNESCO
addressed a letter to Member States accompanied by a “Questionnaire on the Protection of
Folklore.” This interdisciplinary questionnaire covered the definition of folklore and its
identification, conservation, preservation, utilization, and protection against exploitation.
The purpose of this survey was to evaluate the present situation of intangible cultural her-
itage in Member States and to seek ways to develop additional measures to ensure the
authenticity of folklore and protect it against distortion. In line with the agreement of 1978,
WIPO would be involved only in matters concerning copyright and intellectual property.
The division of labor on folklore had so solidified by this time that it seemed to create an
impasse in theoretical and practical developments throughout the following decade.

Phase Three: 1980-1989

Numerous projects between 1980 and 1989, national and international in scope, strove to
promote and protect tangible and intangible cultural heritage. National activities included
festivals such as the eighteenth International Folkloric Festival (Portugal 1982) and con-
ferences such as the twelfth session of the International Center of Bantu Civilizations
(CICIBA, Libreville, 1982). On an international scale, UNESCO continued to convene
intergovernmental conferences such as the World Conference on Cultural Policies (MON-
DIACULT, Mexico, 1982). UNESCO expanded its activities in the field of intangible her-
itage, establishing a special Section on Non-Physical Heritage (1982) and developing by
1984 a new program entitled “Study and Collection of Non-Physical Heritage.” UNESCO
worked with WIPO to establish a legal mechanism to protect folklore, convening many
international and regional meetings whose conceptual organization confirmed the
dichotomy between the overall question of folklore and its intellectual property aspect. The
latter received much attention between the years 1980 and 1984, when UNESCO and
WIPO organized four meetings of Expert Committees (1980, 1981, 1982, 1984) and four
Regional Meetings (1981, January/February 1983, February 1983, 1984). The overall ques-
tion of folklore received much attention in later years through the sole efforts of UNESCO.

In January 1980 in Geneva,20 following deliberations of the Executive Committee of the
Berne Union and the Intergovernmental Copyright Committee (February 1979) and the
decisions of UNESCO and WIPO Governing Bodies, UNESCO and WIPO jointly convened
the first meeting of the Working Group on the Intellectual Property Aspects of Folklore
Protection. The primary objectives of this meeting were to study a Draft Model Provision
for National Laws on the Protection of Creations of Folklore, and to examine international
measures for the protection of works of folklore. This meeting, the first of its kind, reflected
a growing international concern for the protection of intangible cultural heritage, particu-
larly those aspects relating to intellectual property.21 With respect to the Model Provisions,
the Working Group recommended that the Secretariats should prepare a revised draft and
commentary thereon and present it for further consideration to a subsequent meeting. It
was also suggested that the Secretariats should continue to study the intellectual property
aspects of folklore at the international level and should also identify and pursue regional
possibilities for the protection of folklore.

UNESCO initiatives continued to expand in 1980 with the approval and adoption by
the General Conference at its twenty-first session of various programs and resolutions.
These included approval of a triennial working period (1981-83) involving the convo-
cation of two Committees of Governmental Experts in protecting folklore. In accor-
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dance with the UNESCO-WIPO agreement of 1978, the first Committee would meet
under the sole auspices of UNESCO with a view to defining measures to safeguard the
existence, development, and authenticity of folklore and to protect it against distortion.
The second Committee would meet under the joint auspices of UNESCO and WIPO
with a view to drawing up proposals for regulating the intellectual property aspects of
folklore protection. In addition, the General Conference approved the joint convening
of three regional Working Groups by the Secretariats of UNESCO and WIPO?22 to search
for ways to apply these regulations at regional levels. The General Conference also
adopted Resolution 5.03, which declared that folklore was of considerable importance
and deserved international regulations to ensure its protection, preservation, and devel-
opment. Subsequently, the Secretariat was invited to conduct further studies regarding
technical and legal aspects of this question and to present its findings to the General
Conference at its twenty-second session.

In February 1981, UNESCO and WIPO convened the second meeting of the Working
Group on the Intellectual Property Aspects of Folklore Protection (Paris).23 The Group
concluded that the Model Provisions and related commentary thereon should be presented
for further consideration at a meeting of governmental experts jointly convened by
UNESCO and WIPO in 1982.24

In October 1981 in Bogota, UNESCO and WIPO jointly convened the first Regional
Meeting of the Expert Committee. The Committee recommended that, in addition to the
adoption of a model national law;, immediate attention should be given to the establishment
of international measures for the protection of folklore.

Thus, by the onset of 1982, much international attention had been directed towards the
intellectual property aspect of folklore and ways to ensure its protection through copyright
law. The two Working Groups on the Intellectual Property Aspects of Folklore Protection
(Geneva, Paris) and the Regional Meeting of the Expert Committee (Bogota) substantiate
this point. However, in February 1982, a shift in focus occurred when UNESCO, address-
ing the overall question of folklore, organized a Committee of Governmental Experts on
the Safeguarding of Folklore (Paris).25 The aim of this meeting was to analyze various
aspects of folklore with a view to defining measures aimed at safeguarding its continued
existence, development, and authenticity and protecting it from distortion. The results of
this meeting are memorable, for it was here that for the first time a definition of folklore
was firmly established. In short, the Committee adopted a series of recommendations,26
most of which focused on the importance of institutional infrastructure. The recommen-
dations placed a strong emphasis on the need for UNESCO to establish a task force of
experts in documentation, archiving, and classification of material relating to traditional
culture. They also suggested that UNESCO should continue its efforts to formulate an
international recommendation on the preservation and safeguarding of folklore and should
proceed with WIPO in the examination of the intellectual property aspect of folklore. Yet
it was recommended that this aspect not be immediately considered.2”

In June/July 1982, UNESCO and WIPO jointly organized a meeting of a Committee of
Governmental Experts on the Intellectual Property Aspects of the Protection of Expressions
of Folklore (Geneva). The primary purpose of this meeting was to draw up model provisions
for national laws to protect expressions of folklore using principles similar to those of intel-
lectual property law and taking into account the results of previous meetings. Such provi-
sions would make utilization of folklore subject to authorization and allow the imposition
of prohibitions or restrictions on cultural distortions and economic exploitation of folklore
materials. Authorization implies a fee, a fixed amount collected either by the community
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concerned, which corresponds to the author in copyright law, or by a competent authority
usually nominated by the state. Collected fees would be used to promote or safeguard
national culture, folklore, or a combination of the two.28 At this fruitful meeting the
Committee adopted the Model Provisions for National Laws on the Protection of
Expressions of Folklore Against Illicit Exploitation and Other Prejudicial Actions.29 Many
hoped that these provisions would serve as a basis for a subsequent international regulation.

This focus on an international legal instrument continued throughout 1983, when
UNESCO and WIPO jointly convened the second and third Regional Meetings of Expert
Committees in New Delhi (January/February) and Dakar (February). These meetings, like the
preceding one (Bogota), recommended the elaboration of a specific international regulation of
the intellectual property aspects of folklore, an action, it was argued, that could be imple-
mented more quickly than an interdisciplinary operation. In addition, these Committees reit-
erated that emergency action be taken towards the preservation of popular traditions.

However, in addition to UNESCO-WIPO efforts, UNESCO also began to assume a more
active role independent of WIPO in the protection of folklore. This was evident at the
116th session of the UNESCO Executive Board (May/June 1983), where a report entitled
“Preliminary Study on the Technical and Legal Aspects of the Safeguarding of Folklore”
(Document 116 EX/26)30 was submitted for examination.3! The Board was invited to
decide whether it would submit to the General Conference at its twenty-second session a
proposal concerning an international regulation for the safeguarding of folklore.32 The
Executive Board adopted Decision 5.6.2, in which it decided to follow up this matter invit-
ing the Director-General to pursue the technical, legal, and administrative aspects of gen-
eral regulations concerning the preservation of folklore. It recommended that during the
1984-1985 biennium a Committee of Experts carry out a thorough study of the possible
scope of such regulations. Lastly, in accordance with the findings of Document 11 6/FX 26,
the Executive Board decided to propose to the General Conference that UNESCO and
WIPO continue their efforts towards the formulation of international regulations for the
preservation of folklore as intellectual property.

Pursuant to the recommendations of the Executive Board, the General Conference, at its
twenty-second session (October/November 1983), approved an interdisciplinary study of
ways and means of safeguarding folklore.33 To this end, the General Conference endorsed
the creation of another Committee of Governmental Experts to perform the analyses. The
Executive Board would review these findings at its 121st session, spring 1985, following
which the General Conference would deliberate the matter at its twenty-third session
(October/November 1985).

The binary approaches to folklore — one addressing its overall nature, the other its exis-
tence as intellectual property — persisted in 1984. Throughout this year, UNESCO and
WIPO continued their joint efforts by organizing the fourth Regional Meeting of the Expert
Committee (October, Doha), and a Committee of Experts on the International Protection
of Expressions of Folklore by Intellectual Property (December, Paris).34 Both meetings
addressed the need for specific international regulations to protect expressions of folklore
through intellectual property law. The Paris meeting concluded that the Secretariats of
UNESCO and WIPO should continue to explore a treaty for intellectual property type of
protection for expressions of folklore and prepare a document which would consider alter-
native means of implementing this protection. All findings were to be submitted to the
Executive Committee of the Berne Union and the Universal Copyright Committee.3°
However, this joint meeting in Paris was the last of its kind. UNESCO and WIPO convened
no further conferences on this matter for the remainder of the decade.
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Following Decision 5.6.2, adopted by the UNESCO Executive Board at its 116th session
and noted by the General Conference at its twenty-second session, the Second Committee
of Governmental Experts on the Preservation of Folklore was convened 14-18 January
1985 in Paris.36 The aim of this meeting was an interdisciplinary study of possible regula-
tions that could safeguard folklore as a whole. Little attention was paid to the intellectual
property aspects of folkiore.37 For this reason, WIPO felt that its contribution to the work
of the Committee would be marginal and, thus, declined to participate.38 This reasoning
was transmitted in a letter of 11 January 1985 by the Director of the Public Information
Division of WIPO to the Director of the Copyright Division of UNESCO. An excerpt of this
letter is cited below:

The preparatory document . . . quotes from the decision of Unesco’s Executive Board . . .
concerning the separation of Unesco’s work on general regulations concerning the preser-
vation of folklore and Unesco’s work, jointly with WIPO, on specific regulations regard-
ing the ‘intellectual property’ aspects of such preservation . . . . [T]his separation is clearly
necessary in order to ensure rational and coordinated methods of work without duplica-
tion. Particularly in view of the fact that WIPO will not be represented at the second ses-
sion of the Committee, we would be grateful if you could, if necessary, remind the
participants that this separation has already been agreed and should be maintained.

The Committee concluded that international regulations be established in the form of a
Recommendation rather than Convention to Member States. A Recommendation, unlike a
Convention or declaration, is a flexible instrument whereby the General Conference for-
mulates principles and invites Member States to adopt any means, legislative or otherwise,
in order to apply them. The Committee also suggested that an interdisciplinary approach
to folklore be embraced, one that would address its definition, identification, conservation,
preservation, and utilization. The Committee also recommended that the General
Conference examine the development of infrastructure possibilities, including the estab-
lishment of an international register, network, and standard typology of folklore and cul-
tural property.

Shortly thereafter, the General Conference at its twenty-third session,
October/November 1985, adopted Draft Resolution 15.3, in which it decided that the ques-
tion of safeguarding folklore could be the subject of an international instrument in the form
of a Recommendation to Member States. Subsequently, the Director-General was invited to
convene a special Committee of Governmental Experts to examine the question and report
on this matter at the twenty-fourth session of the General Conference.

Pursuant to Draft Resolution 15.3 and in accordance with the Governing Bodies of
WIPO, UNESCO and WIPO agreed to organize a Committee of Governmental Experts in
1987. The aim of this Committee was to continue the examination of measures to be taken
to ensure both the preservation of folklore within a global and interdisciplinary framework
and the international protection of intellectual property aspects of folklore. To this effect,
the Copyright Division of UNESCO assembled a Special Committee of Technical and Legal
Experts on the Safeguarding of Folklore to convene in June 1987. The working document
for this Committee was that elaborated by the Second Committee of Governmental Experts
on the Preservation of Folklore (January 1985). However, WIPO later decided that it did
not wish to be included in the organization of this meeting. The Organization felt that the
intellectual property aspects of the international protection of folklore expressions, of con-
cern to both UNESCO and WIPO, could only be addressed after the question of the preser-



50 Samantha Sherkin

vation of folklore, of concern to UNESCO alone, had been clarified.39 Despite its with-
drawal, a representative of WIPO from the Copyright Law Division attended the meeting.
The Special Committee40 deliberated over the general question of folklore, particularly the
means to create appropriate infrastructures for its protection, including the establishment
of a universal typology and the promotion of international cooperation. The committee
suggested that such efforts could be achieved through the provision of intellectual and
technical assistance to Member States, particularly the developing countries, for the estab-
lishment of centers and the training of specialized personnel. The legal protection of folk-
lore was not widely considered, as it was identified as problematic in nature. Some
delegations felt that the intellectual property aspect of the issue belonged in the hands of
other bodies, while others maintained that the intellectual property aspect covered only
part of the legal protection of folklore.4l The Committee desired that the General
Conference would embrace its conclusions and decide on the preparation of an interna-
tional instrument, preferably a Recommendation to Member States, in conjunction with
Draft Resolution 15.3 and the findings of the Second Committee of Governmental Experts
on the Safeguarding of Folklore (Paris, 1985).

Subsequently, the General Conference at its twenty-fourth session, October/November
1987, adopted Resolution 15.3 in which it expressed a desire that an international instru-
ment on the safeguarding of folklore be prepared in the form of a Recommendation to
Member States. For this purpose, the General Conference approved the organization of a
Special Committee for the preparation of a final draft of a Recommendation to be submit-
ted to the General Conference at its forthcoming session.

On 1 June 1988, the first draft of a Recommendation (Document CC/MD/4) prepared by
the Special Committee of Governmental Experts (1987) was distributed to UNESCO
Member States for their opinions and observations.#2 On the basis of comments transmit-
ted, a revised document (Document CCI/MD/8)43 was submitted to the Special Committee
of Governmental Experts who convened from 24 to 28 April 1989.44 This Committee was
responsible for preparing a draft Recommendation to Member States on the safeguarding
of folklore. It is significant that WIPO was not represented at this meeting. Following its
deliberations, the Committee unanimously approved the draft Recommendation on the
Safeguarding of Folklore and submitted it to the General Conference for adoption, as pro-
vided for in Article 1V, paragraph 4, of the UNESCO Constitution and Article 11 of the
Rules of Procedure concerning Recommendations to Member States. Subsequently, the
General Conference at its twenty-fifth session adopted the Recommendation on the
Safeguarding of Traditional Culture and Folklore.

Conclusion

The process of adopting an international instrument for the protection of folklore was labo-
rious and costly and took more than fifteen years. Yet the adoption of the 1989
Recommendation occurred despite many obstacles because the document appealed to a large
majority of UNESCO Member States. It was of particular interest to the countries of Central
and Eastern Europe, which had ideological reasons at the time to preserve and accentuate
the importance of popular ethnic culture, as well as to the countries of Africa, Latin
America, Asia, and the Pacific, which have long been concerned about the erosion and
exploitation of their intangible cultural heritage. The latter concern is illustrated in the fol-
lowing declaration transmitted by a representative of Tunisia:
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[T]he Ministry of Cultural Affairs considers that Tunisia has much to gain from adopting
Unesco’s Recommendation on the safeguarding of folklore, in view of its rich artistic her-
itage which is in danger of being exploited or even distorted by our own people and by
foreigners for commercial purposes.

However, the entire process of adopting the Recommendation became enmeshed in a divi-
sive debate based in the perceived opposition between the overall question of folklore and
its intellectual property aspect. The positions of UNESCO, WIPO, and UNESCO Member
States became dominated by this issue. The text of the Recommendation itself tries to satisfy
both theoretical camps. As Professor Lauri Honko, Director of the Nordic Institute of
Folklore (Turku, Finland) states:

The Recommendation wisely emphasizes positive aspects of folklore protection such as
proper ways for the preservation and dissemination of folklore. The negative aspects such
as the problematic application of the “intellectual property right” (chapter F:a) are rele-
gated aside.4®

It may be questioned whether this division was correct or even useful. At any rate, the
attempt to avoid the dilemma posed by the apparent opposition between two views may
well have contributed to the Recommendation’s shortcomings. For this reason, it might be
worthwhile to change the method of approach in future action aimed at altering the exist-
ing Recommendation or preparing a new instrument, by developing a coherent theoretical
basis and clear ideas of the practical results desired.

Table 1. Chronological list of organizations and events
relating to the preparation of the 1989 Recommendation on the
Safeguarding of Traditional Culture and Folklore

6 September 1952 Adoption of the Universal Copyright Convention (Geneva);
revised in 1971 (Paris)

14 July 1967 The Executive Committee of the Berne Union: Stockholm
Conference of the Berne Convention

1971 UNESCO Secretariat: Preparation of Document B/EC/IX/1l 1-

IGC/XR.1115 “Possibility of Establishing an International
Instrument for the Protection of Folklore”

16 November 1972 UNESCO General Conference (seventeenth session): Adoption of
the Convention Concerning the Protection of the World Cultural
and Natural Heritage

24 April 1973 Government of Bolivia: Official request from the Government of
Bolivia that a Protocol be added to the Universal Copyright
Convention for the protection of folklore

1976 UNESCO-WIPO: Preparation of the Tunis Model Copyright Law
for Developing Countries
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11-15 July 1977

24 May 1978

Oct./Nov. 1978

27 February 1979

31 August 1979

7-9 January 1980

Sept./Oct. 1980

9-13 February 1981

14-16 October 1981

22-26 February 1982

28 June-2 July 1982

31 Jan.—2 Feb. 1983

23-25 February 1983

May/June 1983

Oct./Nov. 1983

8-10 October 1984

10-14 December 1984
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UNESCO: Expert Committee on the Legal Protection of Folklore
(Tunis)

UNESCO-WIPO: Agreement reached between the Secretariats of
UNESCO and WIPO regarding the safeguarding of folklore

UNESCO General Conference (twentieth session): Adoption of
Resolution 519/2.1, in order to “identify ways of providing for
folklore at the international level”

UNESCO-WIPOQ: Joint inter-Secretariat meeting with UNESCO
and WIPO

UNESCO Secretariat: Circulation to UNESCO Member States of
the “Questionnaire on the Protection of Folklore”

UNESCO-WIPO: First Meeting of the Working Group on the
Intellectual Property Aspects of Folklore Protection (Geneva)

UNESCO General Conference (twenty-first session): Approval of
a triennial working period (1981-1983) in the domain of protect-
ing folklore; adoption of Resolution 5.03, confirming the impor-
tance of folklore and the possibility of establishing international
regulations towards its protection

UNESCO-WIPO: Second Meeting of the Working Group on the
Intellectual Property Aspects of Folklore Protection (Paris)

UNESCO-WIPO: First Regional Meeting of the Expert Committee
(Bogota)

UNESCO: Committee of Governmental Experts on the
Safeguarding of Folklore (Paris)

UNESCO-WIPO: Committee of Governmental Experts on the
Intellectual Property Aspects of the Protection of Expressions of
Folklore (Geneva)

UNESCO-WIPO: Second Regional Meeting of the Expert
Committee (New Delhi)

UNESCO-WIPO: Third Regional Meeting of the Expert
Committee (Dakar)

UNESCO: 116th session of the UNESCO Executive Board; adop-
tion of Decision 5.6.2, endorsing the continuation of efforts
towards the protection of folklore

UNESCO General Conference (twenty-second session):
Endorsement of a further Committee of Governmental Experts to
carry out analyses towards the protection of folklore

UNESCO-WIPO: Fourth Regional Meeting of the Expert
Committee (Doha)

UNESCO-WIPO: Committee of Experts on the Protection of the
Intellectual Property Aspects of Folklore (Paris)
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14-18 January 1985 UNESCO: Second Committee of Governmental Experts on the

Safeguarding of Folklore (Paris)

Oct./Nov. 1985 UNESCO General Conference (twenty-third session): Adoption of

Draft Resolution 15.3, in which the question of safeguarding folk-
lore could be made the subject of an international instrument in
the form of a Recommendation

1-5 June 1987 UNESCO: Special Committee of Technical and Legal Experts on

the Safeguarding of Folklore (Paris)

Oct./Nov. 1987 UNESCO General Conference (twenty-fourth session): Adoption

of Resolution 15.3, endorsing the preparation of an international
instrument, in the form of a Recommendation, on the safeguard-
ing of folklore

1 June 1988 UNESCO Secretariat: Circulation of the first draft of a

Recommendation (Document CC/MD/4), prepared by the Special
Committee of Technical and Legal Experts on the Safeguarding of
Folklore (1987)

24-28 April 1989 UNESCO: Special Committee of Governmental Experts to prepare

a draft Recommendation to Member States on the safeguarding of
folklore (Paris)

15 November 1989 UNESCO General Conference (twenty-fifth session): Adoption of

10.

the Recommendation on the Safeguarding of Traditional Culture and
Folklore

Notes

The Recommendation (para. A) provides a definition to the term “traditional and popular culture,”
which may also be applied to the term “intangible cultural heritage” as follows: “Folklore (or tradi-
tional and popular culture) is the totality of tradition-based creations of a cultural community in so
far as they reflect its cultural and social identity; its standards and values are transmitted orally, by
imitation or by other means. Its forms are, among others, language, literature, music, dance, games,
mythology, rituals, customs, handicrafts, architecture and other arts.”

“Study of the Possible Range and Scope of General Regulations Concerning the Safeguarding of
Folklore (1).” Document UNESCO/PRS/CLT/TPC/I1/3.

The General Conference at its 16th session, November 1970, adopted an international convention
for this purpose.

The Universal Copyright Convention was first adopted by the Intergovernmental Copyright
Conference in 1952 (Geneva), and was later revised in 1971 (Paris). The Berne Convention has
been in force since 1886 but has been repeatedly modified. It too was amended in 1971 (Paris).
The following states began adopting copyright legislation as a means for dealing with national folk-
lore: Tunisia (1967), Chile (1970), Morocco (1970), Algeria (1973), Senegal (1973), Kenya (1975),
Mali (1977), Burundi (1978), Cote d'lvoire (1978), Guinea (1980), and Burkina Faso (1983).
Protection under this Statute does not extend to originating or “basic” work.

In this way, traditional works including popular art, traditional music, and literature fell within the
private domain of the State.

[Bureaux internationaux réunis pour la protection de la propriété intellectuelle (Geneva,
Switzerland)].

It was decided that the best means to safeguard the integrity of African heritage, or folklore, and to
protect it from exploitation would be the adoption by local governments of appropriate legislation.
Recommendations from the Intergovernmental Conference on Cultural Policies in Accra led to the
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launching by the UNESCO General Conference of a “Ten Year Plan for the Preservation and
Promotion of the Performing Arts and Music in Africa and Asia” (19 C/5, Approved, para. 4121). A
colloquium for this plan convened at UNESCO Headquarters in June 1977.

This program was launched in conjunction with Program Resolution 4.111.

The request of the Government of Bolivia was expressed by the Minister of External Relations and
Religious Affairs to the Director-General of UNESCO in a written communication dated 24 April
1973 (Ref. No. DG 01/1006-79).

It has been suggested that an initial impetus leading to the onset of sixteen years of international
debates for the protection of intangible cultural heritage may have occurred in the early 1970s when
Western musicians utilized an Andean folk song entitled “El Condor Pasa” without copyright pro-
tection. This song later became a remunerative success. (Cited from a draft pre-evaluation on the
Recommendation on the Safeguarding of Traditional Culture and Folklore [1989], prepared by Mr.
Marc Denhez, 26 March 1997, for UNESCO).

The Intergovernmental Copyright Committee, a body established under Article 11 of the Universal
Copyright Convention, is responsible for dealing with matters concerning the application, opera-
tion, and revision of the Copyright Convention.

These two Committees convene biennially.

Two basic features of this Model Law are the following: (i) it is compatible with the Universal
Copyright and Berne Conventions, and (ii) its provisions allow for different legal approaches of the
countries for which it is intended. In addition, the Model Law provides legislation for the author's
economic and moral rights, as well as for the protection of traditional cultural heritage. In short, it
established a domaine public payant whereby the users of works of folklore pay a percentage of the
receipts from the use of the work or its adaptation to a competent authority. The Model Law was
itself progressive, as many countries that employed domaine public payant did not often accord
either copyright or moral rights to the protection of folklore.

This Committee was convened pursuant to Resolution 6.121, adopted by the General Conference
at its nineteenth session, Nairobi, November 1976.

The Committee included participants from the following nine Member States: France, Ghana, India,
Italy, Mexico, Democratic Republic of Germany, Senegal, Tunisia, and USSR. A representative from
WIPO attended in an observer capacity.

These Committees convened from 5 to 9 February 1979.

Experts from 16 countries were participants, while representatives of two Intergovernmental and
seven international Non-Governmental Organizations attended as observers. The meeting was
opened by the Director-General of WIPO and, on behalf of the Director-General of UNESCO, the
Director of the Copyright Division.

In the words of the Director of the Folklife Center (USA), “The auspices under which the meeting
was held reveal a rise in the level of seriousness with which the nations of the world are beginning
to regard the issue of protecting their folk cultural traditions” (Director’s Column, Folklife Center
News vol. 3, no. 2 [January 1980]: 2).

The General Conference specified that these Working Groups become classified in Category VI (i.e.,
Expert Committees); the number of participants in each meeting is limited to between six and eight.
Experts who participated were the same as those who convened for the First Meeting (1980).
Representatives of two intergovernmental and ten international non-governmental organizations
attended as observers. On behalf of the Director-Generals of UNESCO and WIPO, the meeting was
opened by the Director of the Copyright Division and the Director of the Public Information and
Copyright Department, respectively.

By September 1981, UNESCO had received ninety-two replies from seventy Member States to the
“Questionnaire on the Protection of Folklore,” circulated in August 1979. On the basis of comments
transmitted, a document entitled “Study of the Measures for Preserving Folklore and Traditional
Popular Culture” was drafted. This report later became the Working Document at the meeting of
Governmental Experts on the Safeguarding of Folklore (Paris, February 1982).

This meeting conformed to the decision of the Executive Board (1 I2EX/Decisions 4.6.1), and was
sponsored by the Programme Support Unit, Copyright Division. A total of 123 persons were pres-
ent, including eighty participants, five representatives of UN and Special Agencies, thirty-five
observers from non-governmental organizations, and three members of the UNESCO Secretariat.
A letter dated 1 March 1982 from the Permanent Delegate of the United Kingdom to the Director
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of the Copyright Division, UNESCO, stated that “while the British Government fully sympathized
with the intentions behind these recommendations, they would have administrative difficulties in
implementing all of them.”

Professor L. Honko, Director of the Nordic Institute of Folklore (Turku, Finland), describes this
meeting as the one that created a “positive” concept of folklore protection. He defines the approach
undertaken as comprehensive — scholarly, informative, and ideological; the final recommendations
produced a wealth of ideas and methods for the safeguarding of folklore. (These comments were
taken from his report, “A Working Document for the Second Committee of Governmental Experts
on the Safeguarding of Folklore 1985.”)

Professor Honko describes the approach adopted at this second meeting as representing a “restric-
tive” concept of the safeguarding of folklore. According to Professor Honko, “It is between these
two concepts of safeguarding, the comprehensive and the specific one, that the philosophy of work
initiated and carried out by UNESCO alone or by UNESCO and WIPO has oscillated during the past
decade. . . . Although these two concepts of safeguarding folklore are interrelated, they do not seem
to be very well integrated in the work carried out jointly by UNESCO and WIPO. One reason for
this may be that the comprehensive approach is relatively new and in need of precision, whereas the
specific approach is already nearing its logical end” (ibid).

None of UNESCO Member States have yet applied these provisions.

This study was based not only on the findings of the Intergovernmental and Regional Committees
of Governmental Experts convened between 1980 and 1983 but also on the responses received from
the UNESCO “Questionnaire on the Protection of Folklore” circulated in August 1979.

This act was Agenda Item 5.6.2. (22/04/83) at the Executive Board's 116th session. In light of the
findings of the 1981 and 1982 Committees of Governmental Experts, and pursuant to Resolution
5/03, adopted by the General Conference at its twenty-first session, the Director-General submitted
this Document to the Executive Board.

Section 5, paragraph 149, of Document 116 EX/26 states, “The various reports etc. reflected in the
present study converge towards the conclusion that it is not only desirable but urgent that measures
be adopted at the international level to preserve folklore.”

This interdisciplinary examination was to be pursued in conjunction with the activities envisaged
under Programme X1.2 (Culture and the Future).

The meeting of the Expert Committee followed the decision of the UNESCO Executive Board (16
EX/5.6.2) adopted at its 116th session and the decision of the Governing Bodies of WIPO at their
fourteenth series of meetings (October 1983).

The Executive Committee of the Berne Union and the Intergovernmental Copyright Committee
reconvened in December 1983 (Geneva).

Representatives from forty-one Member States participated in the proceedings of this Committee.
Focus was limited to the ways in which local communities could obtain remuneration and to the
means by which folklore could be protected against illicit exploitation.

It is important to here note that a similar shift occurred within UNESCO. Until 1985, although the
Culture Sector and the Division of Copyright had jointly conducted a global study on the question
of the safeguarding of folklore, Copyright assumed the majority of responsibility. However, following
the recommendations of the 1985 Expert Committee, Copyright decided to limit its involvement
solely to matters involving utilization of folklore, leaving remaining efforts to the Culture Sector.
Such views were expressed in two pieces of correspondence. The first letter dated 15 August 1986
from the Director, Copyright Law Division, WIPO, to the Director, Copyright Division, UNESCO,
stated that WIPO wished that the examination of international protection of the expressions of folk-
lore by intellectual property be postponed to a later date. The second letter dated 29 September
1986 from the Director, Copyright Law Division, WIPO, to the Director, Copyright Division,
UNESCO, elaborated the reasons for requesting postponement. Specifically, WIPO felt that one of
the basic obstacles to the adoption of an international instrument on the protection of the expres-
sions of folklore by intellectual property is the lack in many countries of appropriate and reliable
sources for the identification of expressions of folklore to be protected. For this reason, WIPO main-
tained that only when progress is made in the field of identification of national folklore could there
be any chance for success in developing international protection for the expressions of folklore by
intellectual property laws. Moreover, identification is part of a bigger task, namely the preservation
of folklore, an aspect that falls under the sole auspices of UNESCO. It was thus felt that only when
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the question of the preservation of folklore is clarified could UNESCO and WIPO continue their
joint efforts in the protection of the intellectual property aspect.

The meeting of the Special Committee of Technical and Legal Experts on the Safeguarding of
Folklore was convened at UNESCO Headquarters (Paris). It was a Category Il Meeting, organized
by the Copyright Division and Programme Support. A total of 200 persons present included 150
participants, four observers of Member States, ten representatives of UN and Special Agencies,
twenty-six observers from non-governmental organizations, five observers from intergovernmental
organizations, and five members of UNESCO Secretariat. It is significant that the number of
Member States sending delegates to this meeting was thirty-four, fewer than those sent to the meet-
ings of 1985 (forty-four) and 1987 (forty-one).

At the twenty-third session of the UNESCO General Conference, several representatives of Member
States expressed the view that the protection of folklore should not be considered from the point of
view of copyright, as works of folklore fall within the public domain and, as such, deserve protec-
tion from national legislation. A subsequent letter from the Ambassador of Mexico to the Director-
General of UNESCO expressed the following view: “The safeguarding, preservation, promotion,
dissemination of folklore obviously cannot be dealt with in the context of intellectual property,
which has to do more with commercial considerations.”

All comments received from Member States welcomed the initiative undertaken by UNESCO
towards the adoption of a Recommendation on the Safeguarding of Folklore by its General
Conference.

Twenty-six written draft amendments to the first draft of the Recommendation were submitted to
the Committee for consideration.

The Sponsoring Unit for this meeting was the UNESCO Copyright Division. A total of 164 persons
present included 120 participants, ten representatives of UN and Special Agencies, thirty observers
from non-governmental organizations, and four members of the UNESCO Secretariat.

This comment is taken from a report written by Professor Honko following the examination of the
draft Recommendation (Document CC/MD/4).
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Introduction

The 1989 UNESCO Recommendation on the Safeguarding of Traditional Culture and Folklore
represents an historic step in the formulation of cultural heritage policy, one that moves the
global family of nations significantly closer to a convention on the important topic it
addresses. Folklore and traditional culture play an important role in shaping the con-
sciousness of a majority of the world’s population. They contribute immeasurably to the
quality of life on our planet. Yet they often seem inimical to — and often suffer great injury
from — the culture of the economy and technology that dominates the globe. The 1989
UNESCO Recommendation on the Safeguarding of Traditional Culture and Folklore addresses
this universal problem and makes progress toward some remedies. The present commen-
tary shares the intent of that document.

This critique is based on reports from regional conferences and on additional readings
and consultations. It offers some criticisms of the 1989 document, proposes some revi-
sions, and suggests actions that will move UNESCO closer the goals shared by the 1989
document and this one. At the most general level, it addresses these questions: Are the per-
spectives and methods articulated in the 1989 document still valid after ten years? How
may they be improved for the work over the next decade in a way that will lead to an inter-
national Convention on Folklore and Traditional Culture?

The Need to Expand the 1989 Recommendation

The principal critique of the 1989 document to be made is that it is too limited — not in
its field of focus, which, as noted, this document shares, but in the way it defines the ele-
ments which compose that field of focus. In the interest of better informed, more effective
governmental action, the present document proposes expanding the enumeration and
description of groups that have a stake in creating, preserving, studying, and disseminating
folklore and traditional culture. It also urges a more inclusive definition of folklore and tra-
ditional culture itself, one that includes not only artistic products like tales, songs, decora-
tive designs, and traditional medicines but also the knowledge and values that enable their
production, the living act that brings these products into existence, and the modes of inter-
action with which the products are appropriately received and appreciatively acknowl-
edged. Finally, the critique will raise questions about particular points of terminology and
interpretation in the 1989 document.
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Specifying the Role of Folklore and Traditional Culture
(In the Preamble to the Recommendation)

With sharpening of focus, the important role that folklore and traditional culture play in
the contemporary world can be better understood and addressed with public policy. But
even more importantly, this keener perspective will help the family of nations to appreci-
ate that the beauty and wisdom of folklore and traditional culture are produced by partic-
ular people, and without them would not exist. The policy to be developed and shaped into
an international convention must be systematically informed by this fact: there can be no
folklore without the folk, no traditional culture without living participants in a tradition.
The well-being of these agents of creation — whose strength and numbers are threatened
daily by well-known forces such as ethnic cleansing, economic marginalization, a global
entertainment industry, and religious fundamentalism — must be placed at the center of
international cultural policy.

The important role that folklore and traditional culture play in contemporary society
needs to be specified in policy. They do nothing less than validate the social identities of
citizens and empower them for creative problem-solving. Public recognition of these aes-
thetic achievements, philosophical visions, and ethical understandings helps mobilize the
creative energies of individuals to engage in a dialogue about the present and future.

Folklore and traditional culture have positive roles to play in a wide range of social con-
texts, from fostering intergenerational communication and continuity to creating culturally
resonant sounds and images adaptable for use in commerce and entertainment. Not to
address the social worth of folklore and traditional culture and their creators, to leave them
to be distorted or banished by political or economic forces, leads to a myriad of woes: from
individual identities of youth shaped by transnational market forces rather than by locally
relevant, community-based ideas; to local communities who are only cultural consumers,
not producers — the detritus of history, rather than its makers. Not to address the social
worth of folklore and its creators is to abandon the discourse of cultural heritage to its
debasement by fomenters of ethnic conflict.

Expanding the Groups Addressed by the Recommendation
(In all of its parts)

The groups whose institutional activities are addressed by the 1989 document are prima-
rily research scholars and government cultural workers. These must be expanded to
include local groups of producers, non-governmental organizations, and various private-
sector institutions in the culture industry whose business interests from research to mar-
keting intersect with the activities of folklore and traditional culture.

The work of scholars and government cultural workers is addressed principally in the
sections of the Recommendation that pertain to the study of folklore: identification of folk-
lore (Section B), conservation of folklore (Section C). and international cooperation
(Section G) among state and scholarly organizations. The Recommendation should be
expanded in this area to include the kinds of ethical protocols followed by members of
many scholarly societies, such as those governing the giving of informed consent to be
studied, maintaining secrecy of traditions and of particular sources of information where
necessary, compensation for participation in research, and proper attribution of contribu-
tions to research. This re-situates and expands the call for an international code of ethics
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for dealing with folk groups articulated in the 1989 Recommendation under Dissemination
of Folklore, Section E(g).

The creators and sustainers of folk and traditional cultures are clearly the most impor-
tant constituency to be considered in formulating policy, for without them there is no liv-
ing folklore and the crucial role it plays at many points in society. Ways must be found of
actively involving these local producers of folklore and traditional culture — whether
organized into corporate enterprises or as individual practitioners — in the process of
researching, framing, and implementing any UNESCO Recommendation that may become
binding on member nations. They bring perspectives and have vested interests that are cen-
tral to the issues involved.

The same can be said of the many NGOs whose practices regularly address the tradi-
tional cultures and folklore of local groups, usually for the purpose of devising and imple-
menting plans for sustainable economic development. Many NGOs have extensive
knowledge about the important role that traditional culture can play in education and
development and about the intersection between local groups and global economic and
cultural industries.

Many businesses today create wealth using the forms and materials of traditional cul-
tures — local cooperatives that produce and market handmade crafts, industrial textile
manufacturers that employ traditional designs, producers of audio recordings of traditional
music, pharmaceutical manufacturers that use indigenous knowledge of healing plants,
promoters of tourism, and entertainment conglomerates that employ various forms of eth-
nic representations for motion pictures, amusement theme parks, and children’s toys. This
large commercial sector has developed ways of dealing with folklore and traditional culture
that affect their production, dissemination, and preservation. These institutions must also,
therefore, be brought into the process of devising and implementing policy in this area.

In general, the Recommendation needs to address the market as an important factor in
the evolution of folklore and traditional culture. Regulation of market forces — already
instituted in a great many other areas — may be needed to assure the continued health of
folklore and traditional culture. The creators and perpetuators of folklore and traditional
culture may need protection from market forces and/or support for alternate forms of
exchange if that is their desire; or they may need help in devising ways to participate in the
market, if that is their desire. The choice of protection or participation is perhaps nowhere
as problematic as in the area of tourism, which can bring benefits to local communities if
they can participate with some degree of control and share in income generated, but which
can also have negative, culturally destructive side effects.

Expanding and Sharpening the Definition of folklore
(In Section A of the Recommendation)

Another point of expansion needed to fully address the important role of folklore and tra-
ditional culture is their definition. Among academic folklorists, this definition has under-
gone a paradigmatic shift from one based on the individual items of folklore (tales, songs,
decorative designs, and traditional beliefs and medicines) to a more inclusive one based on
the event of creation or recreation as a social act. The current academic definition of folk-
lore is based on that act, on the knowledge and values that enable it, and on the modes of
social exchange in which it is embedded. Folklore is not only the song, but also the stylis-
tic, compositional, and symbolic knowledge that practitioners exercise in its creation and
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the event it is performed at, which affects its selection, style, and significance. This
expanded operational definition has proved to be most productive in research into the
many dimensions of meaning expressed in a particular instance of folklore performance
and in critical understanding of the relationship between folklore and other social sciences
such as linguistics, anthropology, and history. Understanding folklore as social activity
rather than as items also articulates the connection between the preservation of folklore
and the cultural dimensions of human rights concerns.

To the other social groups who also have a stake in folklore and traditional culture, a
definition based on the act of creation or re-creation, its antecedent knowledge and value,
and its historical context of performance is also more productive of meaningful insight and
action. The information specified by this definition is necessary to understand the connec-
tion, for example, between folklore, on the one hand, and, on the other, shared cultural
identity, philosophical vision, ethical understanding, and aesthetic achievement. These
aspects of shared knowledge are bases for social value and collective action. Seen in the per-
spective of this broader definition, the problem of preserving folklore for its important
social role is clearly situated within the historical context of local communities.
Recommendations and policies about folklore and traditional culture must address the real-
ities of that context and the institutional practices of all the groups that affect its condition
and existence.

It is felt that some terms are used in the 1989 Recommendation to name aspects of folk-
lore and traditional culture in ways that embed them in practices prejudicial to their con-
tinued existence. Principal among the questioned terms is “intangible cultural heritage”
itself. To be sure, the term makes sense within the administrative logic of UNESCO, where
it is theoretically equal and opposite to “tangible cultural heritage.” But it is strongly felt
that describing folklore and traditional culture as “intangible” weakens its assessed worth.
The term does not define folklore in a way that implicates the significance of its social role.
The phrase “community-based culture” applied to folklore, for example, implies shared
values and resources for collective action. The term “intangible” also encourages the use of
models for understanding and action drawn from policies that address “tangible” heritage,
thus reinforcing the notion of folklore as items rather than as social activity.

It is also felt that “intangible” weakens the status of folklore and traditional culture in
legal practice and, hence, lessens the possibility of protecting it with tools such as copy-
right. In a similar mode, an objection was also made to calling folklore part of the “uni-
versal heritage” of humankind. While the intent of this terminology may be to valorize
folklore, its effect could be construed as placing folklore within “public domain” and hence
not subject to protection by copyright.

The use of the metaphorical adjective “fragile” to describe folklore and traditional cul-
ture was also felt to obscure the referent and place it in a misleading field of understand-
ing. The intention of using this descriptor is clearly to indicate the existence of a problem
in need of solution. But fragility is the internal quality of an independent object or thing,
and, as we have seen, folklore is a kind of knowledge and social action embedded in an his-
torical context. It was strongly felt that words like “marginalized” and “disempowered”
were better descriptors of the plight facing traditions and their practitioners, because they
envision folklore and the danger to it as parts of the wider world of relationships that
engender its plight.

In the same conceptual vein, the use of the subordinating conjunction that begins
Section F, Protection of Folklore, was questioned. In this passage, “In so far as folklore
constitutes manifestations of intellectual creativity whether it be individual or collective,
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it deserves to be protected in a manner inspired by the protection provided for intellec-
tual productions.” “In so far as” means “to the extent that” (not “because”), and its use
implies that there is some folklore and traditional culture that is not the result of individ-
ual or collective creativity, and, thus, not subject to legal protection. All folklore can be
attributed to individual and/or collective creativity, so that the “in so far as” should be
changed to “because.”

Expanding and Sharpening the Definition of Folk Group
(In all parts of the Recommendation)

Another point of expansion of the 1989 document is the definition of the folk group itself,
the social entity that creates and sustains folklore. While it is nowhere specified in that doc-
ument, one could assume from reading the Recommendation that it envisions a dangerous
nineteenth-century idealization of “one nation, one ethnicity.” The overwhelming majority
of nations contain many ethnicities, a cultural diversity that assumes even greater com-
plexity because of transnational relationships between ethnicities located in different
nations. This cultural complexity, and the way folklore and traditional culture are embed-
ded within it, needs to be addressed by UNESCO policy.

Further, ethnicities are only one of the kinds of groups that create and perpetuate folk-
lore. Others include, but are not limited to, Indigenous (or tribal) peoples, religious groups,
and occupational groups. The folklore and traditional culture of each of these groups plays
important roles both within the group and for the nation within which the group is located.
But the varying structure of the groups makes their problems and the possible remedies for
them quite different from one another. These and other kinds of folk groups need to be rec-
oghized in the UNESCO Recommendation so that their cultural needs can be assessed and
appropriate policies developed.

Democratic Expansion of Roles
(In all parts of the Recommendation)

A final point of expansion is in the roles that are to be played by the different parties to the
policy. Access to those roles needs to be democratically expanded. The roles of educator
and disseminator, for example, should not be assumed to be reserved for scholars. The cre-
ators and perpetuators of folklore and traditional culture must have access to those roles as
well. Devising policy about the dissemination of folklore should also address the need for
greater access for the creators and perpetuators of folklore to the technical and institutional
means of dissemination. In education, creators and perpetuators of folklore should be
included in all aspects of curriculum development and teaching, not merely relegated to
the role of providers of cultural materials to be structured, presented, and interpreted by
others.

Under the auspices of UNESCO, and using all the methods and channels of communi-
cation open to the member nations, the parties to the policy recommendations — practi-
tioners, scholars, government cultural workers, cultural entrepreneurs, and NGOs —
should form a network for the exchange of information and opinion. Such a consultative
body could address the subtleties of and offer solutions for local, national, and interna-
tional issues in the field of folklore and traditional culture. It could also develop the agenda
for a UNESCO convention on folklore and traditional culture.
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The Globalization of Interculturality

Miguel Puwainchir
Mayor
Huamboya Municipality, Morona Santiago Province
Ecuador

In this paper, |1 would like to discuss the idea of interculturality and its importance to one
of the themes of this conference, the coexistence of cultures. Every person is born with his
or her own culture. We all occupy a distinct space, where we create our lives — often in
the midst of a struggle between cultural complexes — and where we also create new
human beings who inherit our culture. We want these children, and others like them, to
live at peace with nature. And based on this cultural value — which flows from Indigenous
thinking, for I myself am a Shuar — | would like to state the following.

The manner in which national republics were built was irresponsible, for it has led to
the development of national cultures that disregard the diversity of cultures existing within
these modern states. Part of this state formation has been the adoption of unrealistic laws,
a situation that has given rise to constant struggle.

A clear example of this is in my own country, Ecuador, in which recognition of inter-
cultural relations, or plurinationalism, has been achieved only through the joint action of
all Indigenous groups in the country. We have been able to establish a respected space for
ourselves both socially and politically. And consequently, our laws have changed because
we Indigenous people contributed to changing them. We have participated in democratic
elections, and through this, we have managed to carve out a respectable space for ourselves.
Currently, there is an Indigenous woman, a Quechua, who is a representative in our
National Congress and the Vice President of the Republic of Ecuador. So now an
Indigenous woman has also been able to carve out a space for herself, not only men.

I must say with courage and pride that we value our identity. We value our culture. We
have maintained our identities as members of our cultures, and we have resisted being
assimilated by other cultural groups. Where we are treated with contempt and called
“Indios” — not members of humanity in the full sense of the word — we have struggled
to defend ourselves. We work toward good intercultural relations.

When countries develop social pathologies, it is not only because there are economic
problems but also because social and cultural differences are marked by difficulties. And
consequently, we believe that those of us who have our own culture must remain hopeful
and engaged in the struggle to secure a space in this world of modern technology, in which
minorities are often invited to disappear. In the future, states should have no single state
culture. Local cultures should not be turned into objects of folklore, of marketing, and of
commerce, nor should the only places for old cultures be repositories in museums or
descriptions in books. And we must avoid being represented only in monuments. No, we
are a culture that is alive. We are a culture that generates and regenerates itself, and we shall
struggle to continue living despite the great threats we face.

I am a Shuar. I am proud to be one that nature made so. This is why | walk and | work
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as a Shuar does. | come from a family of warriors that shrank human heads. Today we want
to shrink human egos so they will accept a globalization of cultures that does not merge
the many into one. And we want state and national governments to support changes in
laws so that they promote, defend, and foster different cultures and include cultural mat-
ters in their national educational curricula. Then this form of knowledge will not be seen
as relegated only to Indians, anthropologists, artisans, and musicians, but be part of
mankind’s legacy.

That is what we mean by intercultural relations. We ourselves would like to learn about
other cultures. We would like to know them, however, without losing what we are, our
own identities. And this is why we ought to establish and defend a global policy of a two-
way street for cultures. And so on this occasion, | believe that UNESCO and we the par-
ticipants at this gathering, be we here as official delegates or as observers, should think of
ways to further the existence and the development of these many cultures with the tools
available to us in our work. The globalization of interculturality will help our culture and
our people continue to exist.

And consequently, I recommend to the leadership of UNESCO and other organizations
such as the Smithsonian that we submit as our only resolution the idea that the entire year
2000 should be the World Year of Cultures. This would be a time for state and national gov-
ernments in the world to change their way of thinking about the diversity of cultures
within their borders and to promote and celebrate the richness of our cultures in both small
communities and large cities. Let us promote and celebrate them, even as technology is try-
ing to destroy us and file us in some old museum.

Let me finish by saying that we still have time. In this world there are people who have
hope — people like us, who are hoping to change conditions and promote interculturality.
That is what will save us from the destruction done to the world under a pretext of “mod-
ern development.” We must defend the way we think. We must defend our human geog-
raphy and must struggle to continue living in this world despite a multitude of adversities
and threats. We must require that governments respect the cultures of the world. And this
means they must respect mankind’s right to continue living through these many cultures.
I thank you very much.



The Role of Education: Acculturation Back into the Future

Pualani Kanaka‘ole Kanahele
The Edith Kanaka'ole Foundation
Hilo, Hawai'i

Aloha. Hello to all of us. I am very happy at this time to talk to us about my kupuna, or the
Native Hawaiians. | am honored first of all to participate in this process for identifying and
bringing clarity to Native life and culture, which are the sources for the stories, music, and
dances that hold clues to ancestral thoughts, actions, and values. | admire and am in awe
of all of you so passionate about the traditions you grew up with that you have taken on
the continuation of these traditions as your responsibility. I would like to talk about “accul-
turation back into the future,” because that is a large part of who we Native Hawaiians are.
We have acculturated, and we have been able to go back in order to go into the future.

I come from the Pacific, and so | know exactly what the Fijian woman Sivia Tora was
talking about today when she said that natural and cultural, tangible and intangible her-
itages are one. My cultural identity is that of a Native Hawaiian, someone who comes from
the oceans. We are ocean people. We are island people. And if we identify ourselves with
our environment, then what will our cultural identity be twenty years from now, when
there is little or no environment left?

One of our most important genealogical chants begins with the birth of the coral polyp.
And then everything else evolves from the coral polyp, because it becomes the food source
for everything around it. The coral also becomes the source of material for the making of
an island. And so when | talk about cultural identity, | am talking about myself as a Native
and my association with that coral and with the island and with the sea. And with that par-
ticular chant. And when I talk about environmental deterioration, I'm talking about hotels
being built on our coral polyp. And the fact is, we cannot fight it as well as we can fight for
our clothing or making certain kinds of jewelry or dyeing certain kinds of costumes for
dancing. We cannot fight the disappearance of our environment and of my identity con-
nected with it

Of course, there will always be people traveling in and out of Hawai'i because we live
in the middle of the Pacific, and in this world one can go almost anywhere one wants. We
need to learn how to get along with them. They also, on the other hand, when they're
coming in, need to learn who is living here, what the people are like, and what one can
learn from them. | think that it's all been a one-way street of “I'm going there, and I'm
going to enjoy myself. And I'm taking who-I-am with me,” instead of learning what and
who were there first.

Our official history also negates our Hawaiian culture and those who have practiced it.
First, of course, is the coming of the English explorers, Captain Cook and others, and then
the Americans, who were missionaries, educators, business people, and plantation owners.
Whalers also came, a different sort of people. So that’s what we acculturated into.

What is not in the history books is our genealogy. And the genealogy clearly tells us that
we are related to the elements. So if your name is something like Kauilanuimaki‘aikalan-
iokauila, you are related to the lightning form that is in the sky, the fire of the sky.
Therefore, you are also related to the fire of the earth and the fire of the ocean. And so all
of these fires are related, and the three elements are related through the fire. So our names
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give us a lot of history about who we are. They tell us we are related to the environment,
the natural elements. They may also tell us what our ancestors did, through occupational
names. Some names are Kalaiwa'a, which means our ancestors were canoe carvers. Some
names tell us that we are Kalaimoku, which means our ancestors were related to the chief.
Some names tell us that we are Ka'ana'ana, which means our ancestors were related to that
part of the culture that prayed people to death. And so our names tell us a lot about who
we are and what our ancestors did. Nothing is completely lost if we look hard enough for
it. This is not in our history books.

We finally learned how to write in the mid-nineteenth century, when young Hawaiians
were taken under the wing of the missionaries and taught to write Hawaiian, people like
[David] Malo, [Samuel] Kamakau, and many others. These were the young men who went
out and collected the oral history of our people, knowing at the time that our history was
slipping away from us very, very quickly. The latter part of the nineteenth century was
when the history that was collected was then gathered and translated by people like
[Ralph] Kuykendall. Eventually, with the translation help of Hawaiians, our history books
were compiled by writers like Gavan Daws and Ruth Tabrah. People like Kuykendall and
[Nathaniel] Emerson were the writers of our cultural books.

At the turn of the century, we lost our country to the United States. They saw Hawaiian
culture as a form of entertainment. And we became deeply lost in our acculturation into
Western society. As far as Western society was concerned, we knew nothing and had to start
from scratch. We found out in the 1940s, 1950s, and 1960s — our parents did anyway —
that education was a very necessary part of our existence. So they sent us to be educated.
We all had to go to college — to learn to be a teacher, an archaeologist, a historian, and the
like. A whole bunch of us Native Hawaiians went to college.

During this time some people still held on very stubbornly to their cultural traditions.
And the cultural traditions meant specialization — you didn't do everything, as our occu-
pational names indicate. If you were Kalaiwa'a, you only did canoes, which means you
knew something about the forest, something about the birds in the forest, etc. If your spe-
cialty was chanting the history of our people, you knew something about dancing, some-
thing about the birds, something about the forest. And so some of us kept our traditions
and kept them underground. We maintained our traditions, and we are now very grateful
to our ancestors who were so stubborn about maintaining them.

Today there are many educated Hawaiians who do not know their culture. Only a few
educated Hawaiians do. And what we are coming to realize today is that, while education
is power, culture is passion and soul. We have recently learned to take cultural practices
into the school and college curriculums. We are teaching our Hawaiian children, our
Hawaiian students in college, who they are. And to do this, we've gone back to the idea of
what one’s name is and what it can tell you about where you are from. We are beginning
like that and, I think, are learning to acculturate back into our culture.

Being educated has also helped us fight our battles. Being smart in our culture has taught
us how to find our souls — and how to fight our battles with an even larger rod. And so,
we don't allow the archaeologist to translate our culture for us, or to interpret our culture
for us. He can tell us what he knows as far as archaeology is concerned but cannot inter-
pret our culture for us.

At present we occupy a very good place. There is a lot of interest in our culture, and even
though we're still fighting battles, we know how to fight them. We know what kinds of
things to call on.

We are returning to cultural ceremonies because of the repatriation of bones from the
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Smithsonian, which was our first move to reclaim our ancestors. As soon as the laws were
signed, we came to get all of our ancestors. We took them home and replanted them in the
ground. This created new ceremonies, because we never before had ceremonies for rebury-
ing our ancestors. New ceremonies began, based on the old ones. And so | think we are in
a good place, moving ahead by moving back into the past. The future seems close and bright.



Everything Relates, or a Holistic Approach to Aboriginal
Indigenous Cultural Heritage

Robyne Bancroft
Australian National University

As a Goori (Aboriginal) Australian woman, from a strong matrilineal line, | begin accord-
ing to the protocol in my communities and in my country. Firstly, | introduce the
Indigenous people to whom | am related. | am Gumbaingerri born of
Bundjalung/Thungutti descent. My people come from the northeast coast of New South
Wales, a state in Australia. Secondly, | wish to acknowledge the Lenape/Delaware, the orig-
inal Indian owners of the land on which this conference is being held. As a cultural her-
itage practitioner, 1 am honored to be invited to participate in this very important
conference. | wish to thank Mr. Mounir Bouchenaki, Madam Noriko Aikawa, and UNESCO
staff as well as Dr. Anthony Seeger and Smithsonian staff for the opportunity to participate
in this conference on Indigenous cultural heritage.

Before | commence my paper, | should also explain its title, “Everything Relates,” by not-
ing where we are coming from, where we are now, and where we are going. | have given
much thought to the presentation of my paper, finally deciding to approach it as
Indigenous oral transmission, by talking to you from the heart, with passion and feeling for
things that are a part of my being, my cultural identity.

Introduction

Australian Indigenous peoples (Aboriginal and Torres Strait Island) number less than a
quarter of a million. We live side by side with approximately eighteen million non-
Aboriginal people in a country the size of the United States of America. Information dis-
semination may sometimes be slow in so large a country. Under the auspices of the
Aboriginal and Torres Strait Island Commission, one government body speaks for many
Aboriginal people. Other government organizations, non-governmental organizations, and
independent Indigenous heritage practitioners specialize in particular issues while main-
taining a holistic approach.

At colonization, Australia had over 250 Indigenous languages. This great diversity of
peoples is still active today. The first attempts at genocide were massacres, poisonings, and
introduced diseases which all but decimated Aboriginal peoples. Even today, much of this
history is hidden. Our history of over 60,000 years makes us the oldest living culture on
this planet. All peoples of the world should be proud of this. Sadly, this feat of survival and
adaptation has been largely ignored and unappreciated. Today as we approach the new mil-
lennium, we Aboriginal people continue to struggle to survive. Our life expectancy is
approximately twenty years less than that of nhon-Aboriginal people, which increases the
pressure and stress on a few Elders to maintain our cultural heritage. Also, many of our
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people live in cities and urban situations, a circumstance that may isolate them from tak-
ing part in revitalizing our cultural heritage.

Indigenous Australia is both historically and culturally diverse. The growing effects of
dispossession have created another level of diversity within Aboriginal Australia.
Successive Australian governments continue to develop and apply policies with minimum
consultation with Aboriginal people, resulting in ineffective and inappropriate programs
that hinder rather than support cultural maintenance and revival. Aboriginal people seek
international support through the development of appropriate instruments or conventions
that provide guidance for the Australian government in developing culturally appropriate
policies. Inclusion of Aboriginal people with cultural knowledge and experience would
result in a more holistic approach to the development of policy with greater benefit to
Aboriginal Australians.

Background: A Brief Overview on Land

Land is the overriding issue to Aboriginal people. The importance of land and all that is
involved with the land should never be underestimated. Most Indigenous people know
intimately the flora and fauna of the landscape within their boundaries and those that bor-
der them. Custodians of their ancestral lands, most Indigenous groups take their responsi-
bilities seriously. In this decade, we have seen the historic Torres Strait court decision that
non-Indigenous Australia’s continual reference to the country as terra nullius is not valid.
It is ironic that after we have occupied the continent for more than 60,000 years, it took
clarification under English law, the laws of the colonizers, to confirm that the land actually
was occupied by our ancestors.

Now we have what is called Native Title. If we can prove the accuracy of our genealo-
gies back to the arrival of the first White settlers in our area, and prove we know and are
still continuing our cultural heritage, then we may get to become official “custodians” of
our lands. The socio-economic contribution of and advantage to groups of land custodians
needs much more consultation and discussion. My question is, who really benefits? |
believe, at this stage, the Act continues to create confusion and mistrust and threatens fur-
ther to divide Aboriginal groups.

Royal Commission of Inquiry into Aboriginal Deaths in Custody

This Commission was established as a result of many public demonstrations and much
political lobbying by Aboriginal people. It investigated the high proportion (a ratio of thirty
to one) of Aboriginal deaths in police and prison custody over many years. For Aboriginal
people, only two percent of the Australian population, this situation was and is clearly
unacceptable. The Commission made 330 recommendations for change to take into “seri-
ous” account the basic human rights of prisoners. Monitoring officers were employed to
assist states and territories in the implementation of these recommendations. However, |
believe, many of the recommendations are yet to be fully addressed. It was obvious to read-
ers of the report and to Indigenous people involved with deaths in custody that the
Commission had little or no understanding of Aboriginal cultural identity and heritage.
The Commission’s last recommendation called for a national reconciliation program.
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A Reconciliation Council was established with Aboriginal and non-Aboriginal members
and coordinators in every state and territory. The Council’s vision — “a united Australia
which respects this land of ours, values the Aboriginal and Torres Strait Islander heritage
and provides justice and equity for all” — has met with mixed reactions from the general
population. In order to address its vision, the Council produced a brochure that included
issues such as (1) understanding our country, (2) sharing histories, (3) working together.
Many people of good will in Australian communities are working hard at promoting and
understanding reconciliation.

Another report concerned the “Stolen Generations” — babies and children taken from
their parents under government policy. Most of the time there was nowhere to run or hide
when the police and welfare officers came for the children. At puberty, the boys and girls
were sent to work, generally as an unpaid work force for settlers, squatters, and others who
required free labor. The country was built on the “backs of the Blacks,” and many non-
Indigenous Australians established pastoral dynasties by appropriating and controlling
Aboriginal people and their lands.

I will note in passing two issues that cause much concern and distress to Aboriginal
people: (1) amendments to the Commonwealth Heritage Act, and (2) government cuts of
bilingual programs. These are very important issues and need much more consultation
and negotiation with Indigenous people.

I would like to discuss at greater length two issues of interest to me personally with
which | am involved: (1) women’s business, and (2) repatriation of Indigenous ancestral
human remains.

Women's Business

Many years ago, anthropologists, White men, came to collect information about us. They
spoke to the men, and the men gave them information on their stories. We waited for
them to come to us, but they never returned. We want our stories recorded so the young
women will be able to continue and keep our information alive — not let it die. We want
this for our jarjums (young children) to come. We have already lost so much of our lan-
guage, we do not want our stories to go (disappear).

So in the 1960s spoke my grandmother, who was fluent in three dialects. She was born in

1905.

Now, they come to ask us our stories — now, when most of us have forgotten so much.
We have been so caught up in living day to day, and now there are very few of us left. Look
who's here — only three or four of us left. It's time for you to come home my girl, keep
our stories going, and take over doing what |1 do — talking to everyone about Goori peo-
ple and our heritage.

So spoke my mother, born in the third decade of this century, who remembers her mother’s
tongue but has no one to speak it to.

I am in the fourth generation of women on my matrilineal side since colonization who
continue our genealogies and oral traditions. | continue to practice cultural heritage main-
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tenance through revitalization of stories and language. From the day they were born, my
children have been told of stories about our community and its use of our language, and
now my daughter continues this tradition to her children. I am on several cultural heritage
committees, and | am the Aboriginal Representative on the International Council of
Monuments and Sites (ICOMOS). ICOMOS members in Australia actively lobby the gov-
ernment on unfair legislation and other practices regarding Indigenous heritage issues.

It saddens me to hear of Indigenous women'’s struggle to maintain their cultural identity.
In this decade, Aboriginal women from South Australia went through many judicial pro-
ceedings known collectively as the Hindmarsh Bridge case, trying to stop development on
a sacred site for women only. The behavior of government in this case was unbelievable.

Repatriation

Repatriation of ancestral human remains is a great concern. Some overseas countries have
repatriated remains only because of a concerted campaign by Aboriginal people. Many
institutions have yet to comply with requests for repatriation. | believe this can be done
through negotiation and consultation, without acrimony among those involved. | have
worked in the sensitive area of classifying and reorganizing ancestral remains after they
have been repatriated. This work has been undertaken with community support. The geo-
graphical origin of many repatriated ancestral remains has not been identified. Some
Aboriginal groups have offered to rebury these unprovinced ancestral remains, but other
groups do not agree because they feel, “What if these are our ancestors’ remains? Then they
should be reburied in our country, not in someone else’s country.”

In Australia, many Aboriginal groups do not have land for reburial. Thus, ancestral
remains are left, by agreement of both parties, in museums and other institutions while
Aboriginal people come to terms with the issues involved. One solution would be for the
government to acquire land especially for such reburial. For the last five years | have been
asking, “What do we do with unprovinced ancestral remains? Are they to remain in muse-
ums and other institutions, or do we have other options? Should we plan something simi-
lar to the Tomb of the Unknown Soldier, and where would the resources for it come from?”

An interesting related point is that Aboriginal people are now asking for more physical
information about their ancestral remains before reburial takes place. How old was the per-
son? Was the person male or female, child or adult? What can be known about his or her
lifestyle? In other words, ancestral remains can speak to us about many things. The date of
60,000 years that we Aboriginal people use has come from scientific investigations. Some
communities agree to further information-gathering, and some communities do not.

A few years ago, human remains were found protruding from a farm riverbank after a
period of heavy rains. The farmer who owned the property contacted the police, who in
turn contacted government archaeologists. The local Aboriginal groups wished to know
more about the remains and agreed that investigations should be carried out. What
emerged was a history of an older woman and a younger man who died some 7,000 years
ago, and were buried with grave goods. A beautiful double-strand necklace made from hun-
dreds of kangaroo teeth has been reassembled. This necklace, along with some stone tools,
is kept by the Aboriginal people, who use them as teaching tools for Aboriginal and non-
Aboriginal children and adults. In a gesture of reconciliation, the non-Indigenous farmer
offered a site on his property for reburial, and this was accepted by the people.

In conclusion, | have attempted to inform you very briefly about where we have come
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from, where we are now, and where we hope to go. Recommendations for a holistic
approach include: a code of ethics; biological diversity; printed as well as interactive media
for information storage and dissemination; resources for other agencies besides govern-
ment; gender issues; repatriation of human remains; intellectual property rights; spiritual-
ity; terminology and language used. Our values, beliefs, and cosmologies retold through
diverse oral traditions relate to our identity. | am aware of many other related issues and
hope to take part in forums where these will be discussed in more detail.

Let me reiterate what | said at the beginning of this paper: what Aboriginal people seek
is international support through the development of appropriate instruments or conven-
tions that will provide guidance for the Australian government in developing culturally
appropriate policies. Inclusion of Aboriginal people with cultural knowledge and experi-
ence would result in a more holistic approach to the development of policy, with greater
benefit to Aboriginal Australians.

Appendix: Aspects of Australian Heritage Policy

The Aboriginal and Torres Strait Heritage Protection Act, 1984 was subject to a review in
1996 by the Hon. Elizabeth Evatt AC. The Evatt Report recommended that intellectual
property and other intangible aspects of Indigenous heritage be considered in legislative
and policy reforms. It also recommended that the protection of cultural heritage should
continue to recognize the changing nature of culture and should strive to include living
culture/tradition as Aboriginal people now see it.

An Inquiry into Aboriginal and Torres Strait Island (ATSI) Culture and Heritage was
begun by the House of Representatives Standing Committee on ATSI affairs following a
change in government in 1996. Its purpose was to inquire into and report on the mainte-
nance and promotion of Australia’s Indigenous arts, cultures, and cultural identity —
encompassing the full range of artistic and cultural activities, both traditional and contem-
porary, including visual art, craft, language, design, dance, music, drama, storytelling, folk-
lore, writing, sound, films, heritage, traditional cultural practices, and beliefs.

The 1997 report by the Australian Heritage Commission, “Australia’s National Heritage:
Options for Identifying Heritage Places of National Significance,” reminds us all of the
importance of knowledge. It points out that Indigenous people have a strong sense that
heritage includes intangible aspects such as language, song, stories, and art, and that they
can be critical of a notion of heritage based too narrowly on “place.”

A working party was established on the “Protection of Aboriginal Folklore,” and its
report was released in 1981. The report recommended a draft law called the “Aboriginal
Folklore Bill.”

As the above indicates, Australia has contributed to Indigenous heritage policy
through many reports and inquiries. It is critically important that these reports and
inquiries be implemented. They should not to be ignored or thrown in the “too-hard” or
“impractical” basket.



Taking Stock: The Gitxsan Experience in Cultural Survival

Russell Collier
Strategic Watershed Analysis Team
Hazelton, British Columbia

Introduction

It's astonishing to me, but where | live in mid-northern British Columbia, a province in
western Canada, there is a prevailing attitude that anything “cultural,” especially anything
that can be called aboriginal culture, is somehow irrelevant to mainstream society, or, at
best, is quaint and amusing. This is true in most of the non-Gitxsan communities who
share the same living space we do in our traditional territories. To us, however, Gitxsan cul-
ture is central, necessary to our survival as a people, and though we have a strong streak of
sometimes ribald humor in our cultural makeup, there is nothing quaint and amusing to
us about our culture. We're not dead or assimilated yet. And one of the lessons we have
learned over the past 100-120 years is that, far from being a “culture under glass,” as in a
museum diorama, our culture not only is alive and well but also is becoming central to
mainstream society in ways unimagined by our conquerors. Expression of our cultural
identity in a modern context is having a profound effect on the larger society we live in.

I would also venture to say that, given that UNESCO has sponsored this conference, and,
moreover, is following up on recommendations made over ten years ago at an earlier
UNESCO conference, there are many people around the world who would agree that “safe-
guarding traditional culture and folklore” is far from irrelevant, quaint, or amusing.
Properly focused, traditional culture can be a very powerful force.

In this introductory part of my paper, it is appropriate for me to greet you all formally,
in my own terms, as a functioning member of the Gitxsan Nation. First of all, | would like
to recognize and thank our hosts, the UNESCO sponsors, for this opportunity to speak and
to meet with you all."Toyi xsi nissim, ‘toyi xsi'm. | see you and | recognize you and your right
to speak, your authority to represent your own people, and I thank you for recognizing the
same for me and my people. Second, | would like to recognize and thank all of you here
today. ‘Toyi xsi nissim, ‘toyi xsi'm nun. | see all of you here and I recognize you and your right
to speak on behalf of your own nations, and | thank you for the recognition to do the same
for my own people. My English-Canadian name is Russell Collier, and on my father’s side,
I am descended from a long line of ancestors from Cornwall, England. On my mother’s side,
my Gitxsan name is Hli Gyet HI Spagayt Sagat, which means “the man who comes from the
sharp pointed mountain” in our language. | am descended on her side from a lineage that
originates in our territory from before the last major ice age, around 10,000 years ago.

I do not do this lightly, nor without the knowledge that many governments around the
world might not look favorably upon an aboriginal person, especially a Canadian Gitxsan,
speaking so freely before you. In many places around the world, there are many dangers
inherent in speaking out as an aboriginal person who comes from a group claiming a rela-
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tively large portion of a provincial land base. In some places around the world, what | rep-
resent is so threatening to some established governments, the powers that be would rather
exterminate than negotiate. And yet, | believe a part of the answer of how we are all going
to survive in the next century without Killing each other over cultural differences lies in
our ability to tolerate and sometimes accommodate these cultural differences.

Background

We Gitxsan have occupied our traditional territories, in our terms, “since time immemo-
rial.” When we launched our land-claims court case in 1984, this phrase was not consid-
ered useful in legal terms, so we dated our oral histories using the geological evidence
contained in them and found we'd been here on our land since sometime before the last
major ice age, that is, more than 10,000 years before the present. We have oral histories
containing enough detail to positively connect our claims back at least that far.

In our province, the government has never rightfully concluded land-claims settlements
with our people. Nor have they done so with the majority of First Nations in our province.
For over 120 years, our people have been protesting the lack of proper negotiations to set-
tle our outstanding land claims with the province of British Columbia. As far back as the
mid-1800s, Gitxsan chiefs were trying to formally initiate land-claims negotiations to
resolve this issue. We were refused and rebuked. The provincial government simply
assumed the right to extinguish unilaterally all aboriginal title and rights. They went so far
as to outlaw and make punishable under law expressions of our culture such as our feasts
and our art forms and even the ability to launch land-claims actions.

In 1977, the Gitxsan gave to the Government of Canada a declaration, which outlined
title to our territories as sanctioned in our oral histories, totem poles, our songs, and our
dances. Then we established the Gitxsan-Carrier Tribal Council, an organization dedicated
to confirming our title to our lands. Within this organization, we began gathering infor-
mation from our elders, especially the oral histories, or adaawk as we call them, that detail
our use and occupancy and our lineages for very specific geographic areas. In all, there are
around 300 audio cassette tapes of information from our elders, irreplaceable knowledge of
a time not so long ago in our history. We also began a genealogical research program cov-
ering around forty of our Wilps — Houses or extended families — developing complete
genealogies for all our people. It is possible to locate the familial position of any member
of our nation within their lineage with great accuracy now as a result of this research.

In 1984, the Gitxsan submitted to court our statement of claim for the longest running
land-claims court case in Canadian history. It pertains to some 30,000 square kilometers of
territory, with an additional 28,000 square kilometers claimed by our close neighbors and
allies, the Wet'suwet'ens.

Ripples and Waves

Every action we have taken has generated new information and material. | cannot over-
emphasize this. Once we began our court case, we were committed to proving our exis-
tence by exhaustively researching our oral histories. We have around 10,000 items in our
library, about 8,000 of which we used as exhibits in our 1987 legal action. The legal col-
lection, comprising everything that went to court, occupies over 300 boxes in two archive
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rooms. It's an astonishing amount of information about two tribal peoples, the Gitxsan and
the Wet' suwet'en. Together, this represents a unique collection of indigenous cultural iden-
tity. Few other First Nations in Canada have been as thoroughly researched as we have.

We've had to learn sophisticated methods of storing, annotating, and delivering our
entire store of legal information. We've had to become adept at translating the legal and
political outcomes of our court case challenge into local realities.

One very large wave has grown from our submitting our folklore, our traditional oral
histories, for consideration as evidence in our land-claims court case. This was a landmark
legal decision, on December 11, 1997, that confirms oral histories as admissible evidence
in establishing aboriginal title to large tracts of land in our country. Understandably, our
country is concerned about the impact of this decision, and understandably, most of the
First Nations in Canada see this as a huge victory along the way to validating our existence
in a society that prefers the Hollywood version of history — “The only good Indian is a
dead Indian.”

Some smaller, but by no means insignificant, ripples spreading outward from this deci-
sion, popularly called the Delgamuukw decision, have been noted around the world by abo-
riginal peoples hoping that they too can use its legal framework to establish their own title
to their own homelands. Australian, New Zealand, U.S.A., Canadian, Thai, Indonesian,
Central and South American, and African tribes have sought to use this decision to bolster
their own claims to territory with varying degrees of success. Recently, tribes in Papua New
Guinea have begun using techniques for mapping oral histories originating in Gitxsan ter-
ritory to demarcate their own exterior boundaries to establish protection of their tribal ter-
ritories under their own federal laws. The ripples and waves are spreading far and wide.

Where Are We Today?

Today, we have a collection of information unequaled by anyone else. We have detailed
information not only about our own legends and folklore, but also about long-term
changes in weather, geology, and wildlife. We have over 300,000 pages of information
largely ignored by the original trial judge, Alan McEachem, with around 40,000 mappable
bits of information that describe an entire culture from the Ice Ae to European contact and
the present. The collection is stored in a variety of media. The oldest part is on paper and
audio cassette, with some on video cassette. All are deteriorating with age. The library we
use to house our irreplaceable culture is relatively ancient technology — eighteenth or
nineteenth century, with a few twentieth-century features added.

We stand on the edge of influencing changes in Canadian politics and lands-and-
resources decisions to a major degree. And for the first time in Canadian history, we have
established that oral histories are admissible as evidence for claiming aboriginal title. We
are still adding to our base research and documentation and expect to become a major
influence within ten years, possibly five years. It all started with deciding we could not
accept assimilation or loss of our culture.
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A Study on Handcrafts and the Industry
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I am a Native American Indian artist and the first American Indian president of the Indian
Arts and Crafts Association (IACA), created in 1974, a national trade association recog-
nized as a 501 (c)(6) trade organization under the U.S. Internal Revenue Service codes. Our
membership, national and international, totals over 700. The IACA is the only trade asso-
ciation in the United States specifically founded to promote, protect, and preserve the
Native American Indian arts-and-crafts industry.

I have spent the last ten years working under the aegis of the IACA preserving aborigi-
nal arts and crafts and seeking legal protections for them. Recently, | have created an edu-
cational resource organization with a not-for-profit 501 (c)(3) status in order to adequately
address a variety of concerns — government and public-sector, art-and culture-related,
legal and educational. The recently created Council for Indigenous Arts and Culture
received its federally designated 501 (c)(3) status in 1998 and is the brain child of the
research discussed below.

I speak four Indian languages and have worked professionally as an artist for the last fif-
teen years. | come from a small American Indian community called Isleta Pueblo, located
thirteen miles south of Albuquerque, New Mexico.

For centuries, art and handcrafts have played an important role in the religious and
social lives of Indigenous peoples all over the world. Throughout our Native American his-
tory it has been no different. The images you see in almost all designs used in Native
American arts and crafts are religious. Even the hand processes used in creating such works
reflect an individual artisan’s relationship with the tools that begin with a beating heart,
mind, and spirit. Our ties to this earth and to our Creator are evident in almost all images
in the cultural arts of the Native American artisan.

History: Case Description

In Isleta Pueblo over the last fifty years, we have seen our artist population decline from
three hundred to thirty full-time craftsmen and women. The most significant losses were
in the late 1970s and 1980s. Until recently we had been famous for our fine-coiled red-
clay pottery. It is fast becoming a dying art. Unfair competition from imported fakes and
mechanically cast pottery often sold to an unsuspecting consumer as Indian and handmade
has made it almost impossible to compete in the commercial marketplace. This forces many
potters and silversmiths to discontinue their trade, denying the next generation a chance
to continue the tradition.

Currently, I am actively networking with many American Indian tribes and Canadian
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aboriginal peoples. The primary objective is to help these indigenous tribes develop pro-
tective mechanisms to ensure the future preservation of our cultural and traditional prop-
erties. In discussions of the use of ancestral images or of arts-and-crafts copyright issues, a
movement organized at the local level is the most promising way | have found to connect
with the source of the problem.

In 1996, | started laying the groundwork for tribes to consider developing a collective-cer-
tification trademark that each tribe could register with the U.S. Patent and Trademark Office.
The trademark would be indelibly marked into the handmade products of each artisan of
each respective sovereign tribe, thus authenticating the work as a genuine original deriving
from the Indian Nation as a whole and from an individual member within that constituency.

I have been personally involved in the development of the trademark project in
American Indian communities. Currently, we are creating policies for protecting a trade-
mark’s use by artisans, as well as policies and regulations for its use in commercial trade
within and outside of tribal jurisdictions.

American Indian tribes involved in this project are trying to facilitate this new arts-and-
crafts initiative. But until recently they did not realize the magnitude of the problem, and find-
ing funding sources within a limited, government-appropriated budget is almost impossible.

History: Statistical Data

In 1979, the U.S. Bureau of Indian Affairs conducted a nationwide census survey of 500
American Indian tribes in the United States. The purpose of the survey was to establish sta-
tistical data on native populations and to make economic development projections regard-
ing those populations. Included in this survey were the Indian tribal nations of Zuni (with
a population of 10,000), Hopi (13,000), Navajo (245,000), and many river-pueblo tribes of
New Mexico with an average population of 3,000 to 5,000 each. These few Indian tribes
are notable for being the nation’s leading producers of handmade Indian arts and crafts,
both ethnic and contemporary, in the current commercial market.

The census survey found a 30-40% unemployment rate in these communities in 1979.
In these same communities up to 85% of the families surveyed reported that arts and crafts
was either a primary or secondary form of income. Industry experts with the Indian Arts
and Crafts Association point out that the Indian arts-and-crafts industry was at an all-time
peak at around that time.

In another U.S. Bureau of Indian Affairs census taken in 1995, the same tribes reported
an unemployment rate of between 50% and 65%.

In 1985, a survey by the U.S. Department of Commerce indicated that the Indian arts-
and-crafts industry was estimated to be generating between $700 and $800 million annu-
ally in gross revenue.

In 1997, at the meeting sanctioned by the Indian Arts and Crafts Association in
Albuquergue, New Mexico, the U.S. Indian Arts and Crafts Board reported to a multi-tribal del-
egation that the industry was generating well over one billion dollars annually and growing.

1979 1985 1995 1997
Unemployment
Rate 35% 57.5%

Industry Annual
Gross Revenue $750 million $1.2 billion
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Statistics clearly indicate that the industry is growing. The Indian Arts and Crafts
Association reports that more businesses than ever are carrying American Indian-style
handcrafts and jewelry. The association has a mailing list of over 20,000 businesses. But the
rising rates of both unemployment and gross revenue expose a perplexing question: if the
supply is growing, who is making the product?

The promotion and commercial success of American Indian goods have also created an
onslaught of commercial imitations. These have found their way into the marketplace
locally in Indian country as well as nationally. Imitations have also begun to take over a
substantial portion of the international market.

Investigative reports from cities around the world, such as Santa Fe, Los Angeles, New
York, Paris, Milan, Tokyo, and Frankfurt, indicate that large quantities of fake arts and
crafts are being represented as authentic and original American Indian art works. The sta-
tistical data found in the surveys by the Bureau of Indian Affairs are yet to be analyzed by
either tribal entities or U.S. governmental agencies. But the surveys have led the Indian Arts
and Crafts Association and the Council for Indigenous Arts and Culture to use the data as
best we can.

The U.S. Customs Service reports that since 1990, the Philippines, Mexico, Thailand,
Pakistan, and China combined have been importing into the United States an average of
$30 million annually in American Indian-style arts and crafts. Although the U.S. Customs
Service stated that the dollar amount was only an estimate, the numbers are significant
nonetheless.

The U.S. Customs law, 1989 Omnibus Fair Trade Bill reg.19 CFR sec. E 134.43, requires
that any and all Indian-style jewelry or crafts imported into the United States must have
a country-of-origin stamp “indelibly” marked into each individual piece of jewelry or
craft. The down side of the law is a loophole in its language. The intent of the law is to
force importers and manufacturers to mark their goods indelibly with the country of
origin, by die-stamping or otherwise permanently marking them. But many manufac-
turers have found that attaching a small soldered wire to jewelry with a tag indicating
the country of origin enables the products to pass U.S. Customs inspection. (There are
over 330 ports of entry into the United States.) After the goods have passed through the
customs port, many unscrupulous importers and unethical arts-and-crafts dealers sim-
ply snip off the wire tags and begin to sell the goods as authentic American Indian art
works. The cost of products created in many foreign countries can be as low as one
fourth the cost of U.S.-produced goods because of the low wages paid to workers in
those countries.

The information from the U.S. Customs Service indicates that manufacturing copies of
American Indian ethnic and contemporary arts and handcrafts has enhanced the incomes
of many individuals, companies, and countries outside of the United States and Canada.
Living in a free society, American Indians are not against free enterprise or the jobs created
by a successful industry. But the key to successful and ethical marketing of any ethnic or
commercially produced good, regardless of the country you live in, is to properly identify
the individual producer and/or the country the good was produced in. As the old saying
goes, “Give credit where credit is due.”

In 1997, | was appointed by the United Nations International Trade Center to represent
the United States as delegate to a UNESCO/ITC world conference held in Manila, the
Philippines. The conferences title was “International Symposium on Crafts and the
International Market: Trade and Codification.” Its focus included three basic elements: (1)
the promotion and marketing of artisanal handmade goods, (2) the protection of hand-
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made artisanal goods, and (3) the codification of artisanal goods through the World
Customs Organization (WCO).

Currently, I hold a position on an ad hoc committee created under the auspices of the
United Nations, the International Trade Commission, and the World Customs
Organization. The committee has thirty-seven members, each representing a different
country. The purpose is to provide the logistical trade information needed to amend the
International Harmonized Tariff Schedule (IHTS) to better protect and further develop the
handcraft trade worldwide. If successful, this united effort will provide recommendations
to the World Customs Organization for the protection of handcrafts under international
trade law. If they become law, these recommendations will modify current provisions of the
IHTS system. Currently, international trade law does not provide a way for the system to
differentiate commercial, mechanically produced jewelry or handcrafts from authentic,
handmade arts and crafts.

A few of the underlying concerns that many countries are facing today in the world
handcraft sector are the following:

e The production of authentic, handmade products and their distribution in national
and international markets has crucial economic importance because of the thou-
sands of jobs created by this sector of commerce.

e Promoting ethnic and contemporary handcrafts provides a way for artisans and their
respective countries to express their identities and provide the world with the
beauty and historical meaning of cultural arts that originate authentically among
particular peoples and nations. Many handmade products currently produced for
the commercial market are recognized as being centuries old in both design and
handcraft technique. Nearly every country in the world produces handcrafts that
embody its cultural heritage, often with religious or other symbolism that has deep
social and historical significance.

e Currently there are no data available from international trade experts to help coun-
tries ascertain whether and to what extent their handcraft industries are subject to
trade competition from others, especially those who use mainstream mechanized
production methods.

Most delegates to the Manila symposium from eighty-seven countries agreed, in both com-
mittee and plenary discussions, with regard to folklore and traditional culture, that if authen-
tic traditional handcrafts are not protected they will soon die. Today many singular cultures
are assimilating into a multicultural society. In order to preserve the continuity of traditional
Indigenous cultures, we must find the means to recognize common concerns and develop
legal strategies to engage international issues when we find those common concerns.

References

Cirillo, Dexter. 1992. Southwestern Indian Jewelry. New York: Abbeville Press.

Indian Arts and Crafts Association (IACA) and the Council for Indigenous Arts and Culture. 1999.
Collecting Authentic Indian Arts and Crafts: Traditional Work of the Southwest. Summertown, Tenn.: Book
Publishing Company.

Jacka, Lois and Jerry. 1988. Beyond Tradition: Contemporary Indian Art and Its Evolution. Flagstaff, Ariz.:
Northland Publishing.



82 Andy P. Abeita

Morris, Walter F Jr. 1996. Handmade Money: Latin American Artisans in the Market Place. Washington,
D.C.: Organization of American States.
Schrader, Robert Fay. 1983. The Indian Arts and Crafts Board. Albuquerque: University of New Mexico Press.



A Seed Is Not Shy of Germination

Rajeev Sethi
Principal
Rajeev Sethi Scenographers Pvt. Ltd.
New Delhi, India

The idea of culture made Field Marshal Goering reach for his gun. Chairman Mao con-
ceived of his great revolution as cultural. Gandhiji preferred to use the word subhayata,
which is “civilization.” And a Sufi poet is said to have described culture as the fragrance
that is left behind after the incense stick of life has burnt.

There are no barriers to fragrance. Boundaries created fifty years ago by colonial history
in South Asia fractured my subcontinent. But they cannot change the essence of shared
experiences, history, and geography which permeate South Asia, as much a part of its
wilderness as of its villages or cities.

And this leads to my first recommendation. On culture and political boundaries:
Although UNESCO is limited to representing countries, | think we now need a different
platform for our cultural paradigm, one that will lead to more holistic understandings and
policies. Because culture has permeated the political boundaries of countries, it requires a
new zonal game plan to document, to administer, and to disseminate. In culture, we are not
just looking at representative nations. We are looking at something quite different from
what the UN can handle. As | was listening to many of my South Pacific colleagues and to
people from Arab and European nations, it struck me that their concerns did not stop at
the borders of the countries whose names appear on their conference ID tags. They had to
do with a larger zone. So that is one recommendation.

Unfortunately, since culture defies definition, it has no single face for the common man,
and therefore has no ballot value. It has no official program or policy, no appropriate budg-
ets. And no one knows this better than UNESCO. On the one hand, the practical son-of-
the-soil types dismiss culture as merely leisure-time activities, a song-and-dance routine.
And on the other hand, culture is confined to hothouses under the guise of documentation,
preservation, and silk-lined museum shelves. Yet others view it as life itself.

Now, many Philistines talk of poverty and expect culture to take a back seat. To say that
a country is poor and that culture must be treated as a luxury is like requesting someone
to stop breathing because the air is polluted. Conventional economic indices may rate most
of us as poor, but our wealth of heritage could make us forerunners in an alternative devel-
opmental paradigm. | believe sustainable economic growth is itself a cultural process, and
this has already been recognized by UNESCO. | see red whenever | hear dilettantes whis-
per, “Let culture be. The people will decide.” Sure, but look which people. Look around at
the greed and the chaos around you, and see who’s winning and at what cost.

The mandarins in the finance planning departments may have to first understand what pro-
motes productivity and what leads to intolerance and contempt, breeding new insecurities and
uncontrolled pollution. What my country spends on the entire Department of Culture is a tiny
fraction of what it spends on VIP security — could there be a connection here?
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In this age of liberalization, I'm all for the middle path: liberalization with defined measures
of control and a social contract with the money tigers that can check the abuse of culture in
the name of so-called development. What we now require is parliamentary intervention and
appropriate legislation that will give more teeth to the Department of Culture. | feel UNESCO
must alter time-honored perceptions of culture and set up interministerial task forces to make
culture less cosmetic. I'm asking them to give themselves much more teeth. | think it’s about
time they asked UNIDO, WTO, and WHO how their practices affect culture.

In my own country, of course, there are so many issues. In agriculture there is the shift
to greater automation of production. This also involves the whole system of terminator
seeds, which further marginalizes people and drastically alters their lifestyles. The Ministry
of Health needs to know that our indigenous medicines are receiving more attention out-
side the country at the same time that thousands of untranslated manuscripts gather dust
in forgotten libraries all over India. And some are rotting under the various state
Departments of Culture.

When a steel factory is built in a tribal belt, does someone in the Tribal Welfare
Department have a greater say in the matter? Does the industrialist give thought to its
impact on tribal aspirations and culture, on their traditions, and ultimately on the quality
of their lives? Hundreds of thousands of tribals have been displaced involuntarily from
their ancestral occupation through arbitrary deforestation, false promises, and intimida-
tion. Has this provoked the Department of Culture to sponsor even one study to examine
these charges or the altered social conditions?

Who protests when pesticides poison our foods? Or preservatives debase our cooking
and eating styles? And who has studied how fertilizers and hybrids have changed our per-
ception of season and the ecological and agricultural cycles? When a river is poisoned, all
the culture that it supports also dies. Shouldn't the Department of Culture think about all
this as being a cultural as well as an environmental concern?

There is urban development done without building codes, allowing cities and towns to
disregard local climate, aesthetics, materials, and skills — what we call tangible culture.
Does cultural identity not suffer when the built environment envelops us in a homoge-
nized, spiritless landscape? and when the education system teaches us to abandon what is
our own? Rampant consumption breeds its own insecurities. It thrives on them.

In this age, consumer is king and culture is its handmaiden. Indian television sought
heavy public investment on the ground that it would serve rural needs. A lot of public
investment was sought on this basis. In fact, in all your countries in the developing part of
the world, we argue for television in front of the people by saying it is going to serve rural
development. Today instead it is mostly subservient to gross urban demands manipulated
through advertising by a growing, articulate, and very resourceful breed of white-collar
communicators. Using public resources, they profoundly convert culture into an enter-
tainment activity with programs that take away even the little leisure time in which we
entertain ourselves. Television today caters to a plethora of urban neuroses. More than
other media, it intimidates people in rural areas and affects the way they have begun to per-
ceive and express themselves through gross imitation and identification. But my answer to
television is not to shy away from it. We must take it by the horns, by an alternative chan-
nel. This is why we want culture to have more teeth and its finger in every pie.

Now I want to speak directly to some of my colleagues who have been expressing their
concern for some form of culture that they have had for hundreds of years and are afraid
to see change. Perhaps they feel, “When you slip, you don't know where you fall.” Here tra-
dition is one form of stability.
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But the loss of a particular custom or ritual from memory or practice has not been an
enduring concern of mine. The potter has stopped making, for instance, some very beau-
tiful votive offerings? Well, too bad, but so what? It may be that there is no longer a felt
need to propitiate certain deities linked to fatal diseases now extinct. These potters may
have to learn to make rural refrigerators and architectural elements, as they have done in
our part of the world. A man driving a tractor does not need the same footwear and plow
as his forebears. The village shoemaker and carpenter therefore cannot expect the custom-
ary exchange of grains for their work.

Let me give one final, evocative example. For millennia in India, women have gone to
the well, and they have invented many songs to lessen the drudgery of carrying a water pot.
In singing the songs, women share many secrets with their daughters and with their col-
leagues. It's a very good time for them. But basically these songs are used to lessen drudg-
ery. Now, there’s a tap in the back yard. Good. | think that is definitely a civilizing process.
So the songs will die. And the pot will change because it doesn't have to be carried on the
head or on the hip. Well, these things have always been dying. They've always been chang-
ing. What should concern us is how the expressive need and energy so delicately enshrined
in the women’s songs can now find a new vehicle for communication. What kind of envi-
ronment can we build that will enable creativity to flower? What is replacing that which
must go? What do we want to preserve, and how and for whom would we preserve it?

Our concern must be to ask constantly and persistently: From here to where? Can peo-
ple participate and relate their actions creatively — that's the key word — to the pace of the
development, and can they absorb its consequences with any sense of quality?

There is, of course, a critical lack of comprehensive schemes for the welfare of artists and
artisans. | don't know if it is featured in the Recommendation, but the artistic tradition will
live only as long as the artists will. There are many artists who have nowhere to go when
they become old. There is nobody looking into these issues. And obviously, when the
young see their own parents have not gotten anywhere in their profession, then they are
not interested. The issue of the artist as a person must be addressed in our planning, and
why are we asking for special considerations for this person must be carefully specified.

No one can have a final say in these questions of culture. As breathing is to life, they will
always be a crucial part of our existence. Culture is the fragrance of any civilization. Today
the air we breathe is polluted because we have not invented new systems to check the
decay: How to restore to a society its self-purifying mechanism? How to prevent our senses
from shrinking further? How to celebrate innovation and decry the mediocrity of imita-
tion? There are many questions. And answers will come from those who don't take freedom
for granted.

You know, yesterday | heard so many papers | felt surely my soul would find no more
words. Today I've used a lot. It’s like being in a labyrinth with no outlets. | can therefore
only use pain as a metaphor for what | feel every time I come to such a meeting, pain that
I have not found an appropriate medium to represent our different experiences.

All of us I feel are politicians here in a good measure. We, like all our constituents, are
the basket makers of the world. But even as we weave our baskets here, most of our chil-
dren out there are really more interested in basketball. And only a few of us really know
how to play. And so we get hit again and again with careening balls that go through or
bounce off. Our bottomless baskets can contain little. My culture has taught me not to be
impatient or to hold onto or crave accumulative results. It has taught me that my raison
d'étre is to do my allotted task when action is vastly superior to inaction. And that who wins
or loses, no matter what happens, is not the concern of mortals.
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I see here a lot of foot soldiers, most of us winning a battle here or losing one there —
yet painfully conscious that we are actually losing the war. What concerns me is that even
as we win or lose our little battles, we are nowhere near evolving a game plan for the war.
Is there a general in our army? An SOS number to call?

We cannot just rely upon UNESCO. | don't mean that it is a “white elephant.” But it is
not an unencumbered fire-fighting force that can reinforce our separate struggles. UNESCO
is a representative body. It is a tool of governments, and the governments will listen to some
of you and will not listen to some of you — nothing like the World Wildlife Fund or even
Amnesty International, which, if they were to call, the governments might listen to. At least
they have begun to listen now.

I think the formation of an unencumbered body for cultural policy cannot happen with-
out UNESCO taking a study on it: What would be the agenda for such a body? What would
be its composition? So just as | recommended a conference between UNESCO and WTO
and other international agencies to work out the contradictions and complementarities of
their respective approaches, | think UNESCO should also convene a conference to conceive
of an NGO that is not encumbered by governments, one that can spearhead the movement
we are all very connected with. Thank you.
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Introduction

The 1989 UNESCO Recommendation is a document with high aspirations, one that presents
an important opportunity to consider elaborating an international instrument to protect
intangible cultural heritage. Depending on the way it is developed, and the eventual form
it assumes, this type of instrument could also provide a basis for the development of
national laws recognizing the rights of Indigenous peoples to control their cultural her-
itage. As yet these rights find relatively little expression in most jurisdictions.

This paper considers the 1989 Recommendation from the perspective of Australia’s
Aboriginal and Torres Strait Islander peoples. It explores the potential of the current
Recommendation to provide for the kinds of legislative reform that will be necessary for
effective recognition and protection of the cultural and intellectual property rights of
Indigenous Australians. A recent review of Indigenous cultural and intellectual property
rights in Australia (in a comprehensive report-in-progress called Our Culture, Our Future:
Report on Australian Indigenous Cultural and Intellectual Property Rights) indicates a need to
consider wide-ranging reforms, including the introduction of sui generis laws.

The Aboriginal and Torres Strait Islander Commission (ATSIC) presented a paper to the
Symposium on Traditional Knowledge held in Noumea, 15-19 February 1999, that out-
lined the work in progress — mostly drawing on the above-mentioned report Our Culture,
Our Future — to consider what reforms are necessary to provide better protection for
Indigenous cultural and intellectual property rights.

The report Our Culture, Our Future and the summary presented to the Noumea sympo-
sium detailed some of the developments in Australia to protect Indigenous intellectual
property rights. These include the development of an Authenticity Label to identify the
community of origin for Indigenous artworks, and the consideration of reforms to copy-
right and other intellectual property laws. ATSIC is working closely with government inter-
departmental committees to pursue these developments.

The present paper seeks to complement the one we presented to the Noumea sympo-
sium. It also builds on that paper to explore ways, based on the Australian experience, in
which the 1989 Recommendation might be elaborated to accommodate some of the ele-
ments that are necessary to provide effective protection for Indigenous cultural and intel-
lectual property rights.

In particular, ATSIC is keen to explore ways to develop a system that enables Aboriginal
and Torres Strait Islander peoples to control decision-making in regard to the protection
and uses of their cultural heritage, including its intangible components.

The discussion in this paper also seeks to reinforce the Indigenous views presented to
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the UNESCO-WIPO World Forum on the Protection of Folklore in Phuket, Thailand, 8-10
April 1997, and the UNESCO Symposium on the Protection of Traditional Knowledge and
Expressions of Indigenous Cultures in the Pacific Islands held in Noumea, New Caledonia,
15-19 February 1999.

The Relationship between the 1989 Recommendation
and Other International Developments

The 1989 Recommendation is not an instrument specifically for Indigenous peoples.
However, given that it offers the elements of an instrument that is focused on the protec-
tion of intangible cultural heritage and expressions (defined in the Recommendation as
“folklore™) of peoples in general, Indigenous peoples clearly look to this development as an
opportunity to produce an international instrument that can also protect their distinct
rights in cultural heritage.

International instruments that provide for the protection of intangible cultural heritage
are few. Rarer still are instruments that provide specifically for Indigenous peoples” her-
itage in the fullest sense. To consider how the UNESCO Recommendation might achieve
this, the need to ensure consistency between the Recommendation and other developing
international instruments and standards must be addressed. These instruments and stan-
dards include:

< the Draft Declaration on the Rights of Indigenous Peoples

e the UN Study on Indigenous Cultural Heritage

e the current program by the World Intellectual Property Organization (WIPQO) to
explore the interests of “new beneficiaries” in intellectual property

e developments by the Conference of Parties to the Convention on Biological
Diversity (CBD), particularly in relation to the implementation of Articles 8(j) and
10(c)

< the relationship between the CBD and the Trade Related Intellectual Property Rights
Agreement (TRIPS)

The further development of the UNESCO Recommendation should also have regard to
the growing body of Indigenous statements such as the Mataatua Declaration.

Before providing comments on the Recommendation, it is useful to briefly review some
of the characteristics of the cultural heritage of Aboriginal and Torres Strait Islander peo-
ples.

Australian Indigenous Peoples’ Traditional Culture

Indigenous culture is expressed in different ways. Australian Indigenous peoples have
many and diverse cultures. These cultures comprise a living heritage, an evolving,
adapting, and dynamic tradition, and they are expressed through a diverse array of
forms. These include not only song, dance, story, and artistic expressions; they also
include medicinal, therapeutic, and healing practices, food procurement and prepara-
tion, and the use of plants and animals for everyday life as well as for ceremonial and
ritual purposes.
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Indigenous culture is holistic: it does not separate tangible from intangible. To Australian
Indigenous peoples, the distinction between tangible and intangible is a false one.
Intangible heritage cannot exist without tangible heritage and vice versa. Both are integral
parts of cultural heritage. Although the focus of the 1989 Recommendation is on the intan-
gible component, it is critical to ensure that there is sufficient regard given to the interre-
lationships between intangible and tangible expressions.

What Is to Be Protected: “Intellectual Property,”
“Traditional Culture,” “Folklore,” or “Heritage”?

An important consideration in the Recommendation is the definition of the subject matter
said to constitute “folklore,” especially the terminology used to do this.

Australian Indigenous peoples emphasize the interrelationships between their artistic
expressions and their cultural knowledge relevant to the conservation and sustainable use
of biological diversity. Some arguments support the use of the term “Indigenous intellec-
tual property” to refer to all these elements of culture. According to a United Nations paper,
Indigenous intellectual property comprises “(a) folklore and crafts, (b) biodiversity, and (c)
Indigenous knowledge.”! Alternatively, as Erica-lrene Daes suggests, the term “cultural
heritage” may be more appropriate.2

Is “Folklore” an Appropriate Term?

The term “folklore” derives from a European context and has also been adopted by some
anthropologists who have applied it to developing nations such as those in Africa. The term
has been used to refer to customs and traditions of village “folk.” The term as used in the
UNESCO and WIPO discussions gives primacy to “artistic” expressions based in oral tra-
ditions and performances.

The use of this term is not appropriate to describe the living heritage of Indigenous peo-
ples. It trivializes the significance that Indigenous peoples place on their intangible heritage
as an integral part of their cosmology. It also places an unwarranted emphasis on artistic
expressions to the detriment of the other elements of culture such as ecological knowledge
and does not sufficiently emphasize the holistic nature of this heritage.3 This paper will use
the terms “cultural and intellectual property,” “cultural heritage,” and “cultural expres-
sions” instead of “folklore.”

Also to be considered in elaborating standards to protect Indigenous intangible heritage
is the importance of customary law. Indigenous customary law may be defined “both as a
body of rules backed by sanctions and as a set of dispute resolution mechanisms.”* A com-
prehensive report by the Australian Law Reform Commission in 1986 considered the
extent to which the legal system might contemplate recognition of Aboriginal and Torres
Strait Islander customary law. That report included a proposal for an Aboriginal Customary
Laws (Recognition) Bill.

Since Indigenous cultural and intellectual property is defined, managed, and controlled
in accordance with customary law, it may be argued that the development of effective stan-
dards should focus on recognizing and protecting customary laws in the first instance —
on the assumption that recognition and protection of intangible heritage can flow from that
as a consequence.
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Based in oral transmission and sanctioned by customary codes, the control and manage-
ment of Indigenous peoples” cultural expressions are determined by complex systems of
group rights and interests that derive their authority from ancestral traditions rooted in an
ancient cosmology known as the Dreaming. Flowing from the Dreaming, intricate knowl-
edge systems link designs and images with cultural, ceremonial, and ritual performances.
Knowledge of the locations, properties, and uses of flora and fauna, and the secret and
sacred knowledge of sites, places, and objects vital to the maintenance and renewal of cos-
mology also form elements of these systems.

Exploitation of Indigenous Cultural and Intellectual Property

Maintaining the integrity of their cultural heritage is vital to Indigenous peoples” identity
and self-determination. However, when the many and diverse expressions of cultural her-
itage are documented, recorded, or fixed in sound, film, or video recordings, art works, and
published materials, they fall prey to misuse and exploitation. This presents a dilemma: the
“fixation” of cultural expressions offers a means of preserving and creating awareness about
them, but at the same time, it unfortunately creates opportunities for exploitation and
unauthorized uses. There are increasing incidences of exploitation of all forms of
Indigenous cultural heritage, including ecological and biological knowledge.

Among the ways and means of safeguarding cultural heritage, an instrument would need
to provide effective measures to prevent misuse and exploitation. It is not sufficient, how-
ever, to prevent exploitation; there should also be effective measures to provide for com-
pensation in cases where there has been exploitation and misuse, and appropriate
mechanisms to enforce criminal or other sanctions where exploitation has occurred.
Perhaps most important is the need for Indigenous peoples’ control over their own cultural
heritage.

Beyond Intellectual Property Laws: Towards a Sui Generis Approach

In the Australian legal context, much discussion about Indigenous intellectual property
rights is conducted within a framework of existing intellectual property laws — particu-
larly copyright. However, it is now commonly accepted that intellectual property laws do
not offer a sufficient basis for the effective protection of full Indigenous rights in cultural
heritage, including intangible components and traditional knowledge. Intellectual property
laws do not protect the communal rights of Indigenous peoples, nor do they allow for pro-
tection in perpetuity. Intellectual property laws are based on individual rights and empha-
size economic over cultural rights. These laws focus on a single, identifiable creator or
author, whereas in Indigenous communities, rights and interests in intellectual creations
are more diffuse. They are distributed and managed throughout the community in complex
ways according to ritual, socio-political, familial, and affinal relationships.

Appropriate reforms to copyright, patent, trademark, and design laws must, of course,
be vigorously pursued. Test cases pursued through the courts also provide an important
avenue for extending the capacity for existing laws to protect Indigenous cultural and intel-
lectual property rights. Possible reforms should be pursued through native title, land, her-
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itage, and other laws as well as within copyright laws. However, the basis for an approach
to protecting Indigenous cultural heritage in its fullest expression may best be pursued
through the development of a sui generis system that empowers local communities and
appropriate traditional groups to control decision-making about protection and use of their
cultural and intellectual property.®

A sui generis system should provide for protection and for appropriately sanctioned uses
of Indigenous cultural heritage. If elements of cultural heritage are authorized by the own-
ers of this heritage for use by the wider community, there will need to be measures to pro-
vide for the equitable return of benefits to the group or community. This in turn will
require an appropriate body to be identified or established that determines group rights in
ownership and control over cultural heritage, and which decides the types and levels of
benefit-sharing (or compensation) and how these are to be distributed within the group or
community. A sui generis system will, therefore, need to establish administrative processes
that can achieve these objectives. A possible structure might involve a series of cascading
local and regional tribunals managed by a central administrative body. This notion is dis-
cussed further below.

Attempts at Recognition and Reform

There have been some attempts in Australia to address the problem of misuse and exploita-
tion of Indigenous cultural heritage. A growing body of cases illustrates some of the ways
in which the Australian legal system has sought to deal with notions of Indigenous rights
in land, heritage, and culture. These are summarized in the Appendix.®

In addition, as noted earlier, the government is currently considering a report commis-
sioned by ATSIC called Our Culture, Our Future: Report on Australian Indigenous Cultural
and Intellectual Property Rights. ATSIC is working with the government through an inter-
departmental committee to explore ways in which the many recommendations of that
report might be implemented. Among the many areas being pursued to achieve better pro-
tection for Indigenous intellectual property is the development of a Label of Authenticity
that will identify the community of origin for Indigenous works of art.

Although there is a growing body of court cases, decisions, reports, and inquiries, much
of the discussion is contained within the framework of existing intellectual property laws.
While many of these reports, inquiries, and court cases have — either implicitly or explic-
itly — drawn attention to the need to contemplate a new, sui generis approach, there have
been very few attempts to design such an alternative system. In 1981, a Working Party
established to explore this subject presented its report to the government. The 1981 Report
of the Working Party on the Protection of Aboriginal Folklore proposed a new legislative sys-
tem based on what it presented as an “Aboriginal Folklore Act.” The report acknowledged
the problems in the use of the term “folklore,” but nonetheless proposed a model that offers
some potential for use within the current debate.

The “Aboriginal Folklore Act” would establish a system for determining the control and
use of “folklore.” This system would provide for an Aboriginal Folklore Board representa-
tive of Indigenous communities to advise the Minister and for a Commissioner for
Aboriginal Folklore who would have responsibility for administering the system.” The
report has not yet been implemented.8

The model proposed in that 1981 report remains, in our estimation, a useful basis for
the design of an alternative to intellectual property rights systems. In the present-day con-
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text, however, such a centralized system may not be appropriate. The 1981 model could be
adapted to provide for decentralized community decision-making based on local group
autonomy. It may be possible to conceive of a system of cascading tribunals at local and
regional levels with a national administrative body. Existing structures and processes for
administering land-rights and native-title laws could be explored for their capacity to pro-
vide the kind of control over decision-making for intellectual property advocated here.
Copyright-type collecting societies could also be considered as possible structures for
administering group rights in Indigenous cultural and intellectual property.

Concluding Suggestions: The 1989 Recommendation and Australian Indigenous
Peoples’ Cultural and Intellectual Property Rights

ATSIC recognizes that the 1989 UNESCO Recommendation is a document with high aspi-
rations, and that, as such, any development of an enforceable instrument is likely to be a
long way off. Notwithstanding this, and given both the complexities of establishing an
effective system for recognition and protection of Indigenous intellectual property rights
and the relatively slow pace of reform, it is important to grasp any opportunity that might
arise to develop a global, sui generis approach to protect traditional culture. The
Recommendation could be elaborated to grow from a predominantly copyright-based con-
cept towards a model law for empowering communities to control their group rights in cul-
tural and intellectual property, and a concept of “cultural heritage” as a holistic, complete
system of intangible and tangible heritage.9

To achieve the kinds of protection and recognition of Indigenous rights outlined in this
paper, the following revisions to the Recommendation are suggested.

1. Elaborate and develop the Recommendation further as a Convention or other
enforceable instrument.

2. Include in that Convention or instrument obligations on signatory countries to
implement it effectively.

3. Replace the term “folklore” with a more appropriate term such as “cultural and
intellectual property” or “cultural heritage.”

4. Expand the definition of “folklore” to include traditional scientific and ecological
knowledge relevant to natural and cultural resources and to traditional territory.

Suggestions for elaborating and strengthening copyright-related elements of the present text:

1. Ensure that folklore is protected in perpetuity.

Ensure that the protection of folklore does not require folklore to be in fixed form.

3. Ensure that measures are incorporated to (a) prevent the intentional destruction or
distortion of folklore, (b) prohibit wrongful attribution of the source of folklore
material, and (c) provide protection for sacred and secret materials.

4. Consider incorporating criminal sanctions for unlawful use of folklore and appro-
priate mechanisms to enforce such sanctions.

5. Ensure consistency with existing copyright and other intellectual property laws.

N

Suggestions for potential development of the Recommendation as a sui generis model
law for empowering community rights in intellectual and cultural property and tradi-
tional knowledge:
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Include provisions to establish an administrative structure.

Include provisions to establish a competent authority to administer the instrument.
Include provisions to monitor and report on progress in implementing the instrument.
Provide a means to ensure an appropriate and equitable return of benefits to the
owners of folklore resulting from its commercial use.

5. Ensure that the protection of folklore does not in any way restrict its continued
development — through customary or traditional uses and innovations — within
the communities from which it originates.

PO E

Appendix
Some Australian Cases Concerning Indigenous Land, Heritage and Culture

Foster v. Mountford 1976.

This decision upheld the rights of a community to prevent the publication of a book that
included photographs and descriptions of secret ceremonies. The information in the book
had been divulged in confidence to the author, and the book’s publication constituted a
breach of that confidence.

Milirrpum v. Nabalco 1971.
This landmark case failed to uphold Aboriginal peoples’ connections to land as propri-
etary rights, but it did accept Aboriginal customary law as a “system of law.”

Bulun Bulun 1988, Yumbulul v. Reserve Bank 1991, Milpurrurru v. Indofurn 1995, Bulun Bulun
V. R & T Textiles, 3 Sept. 1998.

These cases have generally extended the capacity for the Copyright Act 1968 to protect
the interests of Indigenous artists. In the most recent of these, Bulun Bulun 1998, the deci-
sion linked intellectual property rights in art works to the rights of a group (such as a clan
group) to claim copyright.

Mabo v. State of Queensland (No. 2), 1992.

Known as the Mabo decision, this landmark decision recognized, within the common
law of Australia, the existence of a system of Indigenous customary land tenure known as
native title. It overturned the notion that Australia at the time of European occupation was
a terra nullius, or unoccupied land. The precise nature of the content of native title —
including whether this includes cultural and intellectual property rights — has yet to be
tested (but see below regarding Ben Ward).

Ben Ward & Ors v. State of Western Australia, 24 Nov 1998.

This determination regarding native title upheld a number of rights, including, signifi-
cantly, the right of the claimant group to control cultural knowledge. This case establishes
a precedent for intellectual property related rights which flow from native title, or which
are elements of the enjoyment of native-title rights.10

Notes

1. United Nations Economic and Social Council, “Intellectual Property of Indigenous Peoples: Concise
Report of the Secretary-General,” E/CN.4/Sub.2/1992/30, 6 July 1992.
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2. United Nations Economic and Social Council, “Study on the Protection of the Cultural and
Intellectual Property of Indigenous Peoples,” by Erica-lrene Daes, Special Rapporteur to the Sub-
Commission on Prevention of Discrimination and Protection of Minorities and Chairperson of the
Working Group on Indigenous Populations, E/CN.4/Sub.2/1993/28, 28 July 1993, esp. p. 9.

3. See, for example, Michael Davis, “Competing Knowledges: Indigenous Knowledge Systems and
Western Scientific Discourses.” Paper presented at Science and Other Knowledge Traditions
Conference, 2327 August 1996, at James Cook University, Cairns.

4. The Law Reform Commission, The Recognition of Aboriginal Customary Laws, Report No. 31
(Canberra: Australian Government Publishing Service, 1986) 32, citing Diane Bell.

5. There is an extensive and growing body of works that explore this subject, but see, for example, Darrell
Posey and Graham Dutfield, Beyond Intellectual Property: Toward Traditional Resource Rights for
Indigenous Peoples and Local Communities (Ottawa: International Development Research Centre, 1996).

6. For a summary of most of these see for example lan MacDonald, Protecting Indigenous Intellectual
Property Rights: A Copyright Perspective (Sydney: Australian Copyright Council, March 1997). For a
discussion of Bulun Bulun 1998 see Martin Hardie, “The Bulun Bulun Case,” Indigenous Law Bulletin
(November 1998):24-26.

7. Commonwealth of Australia, Report of the Working Party on the Protection of Aboriginal Folklore,
Department of Home Affairs and Environment, Canberra, December 1981.

8. Robin Bell, “Protection of Aboriginal Folklore: Or, Do They Dust Reports?” Aboriginal Law Bulletin,
December 1985 (reproduced from UNESCO Review 10 (1985):17-19.

9. This section draws on Terri Janke, “UNESCO-WIPO World Forum on the Protection of Folklore,”
Art, Antiquity and Law, vol. 2, issue 4 (December 1997):405-17.

10. For a brief summary of this case see Greg Mclintyre, “Brief Summary of Mirriuwung-Gajerrong
Decision,” Native Title News 3 (12):194-96.
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Protection of Traditional Culture and Folklore

Kamal Puri
Professor of Law
University of Queensland
Brisbane, Australia

From our point of view, we say — you have come as invaders, you have tried to destroy
our culture, you have built your fortunes upon the lands and bodies of our people, and
now . .. want a share in picking out the bones of what you regard as a dead past. We say
it is our past, our culture and heritage and forms part of our present life. As such it is ours
to share on our terms.

— Ros Langford?

Introduction

Copyright law is believed to offer important protection for the rights of Indigenous peo-
ples. Yet as this short paper will demonstrate, a significant amount of Indigenous cultural
material and folklore does not meet the criteria for Australia’s intellectual property laws.

Protection of folklore is necessary to ensure the lasting survival of Indigenous people.
Folklore helps Indigenous communities to preserve their cultural identity and pride.
Folklore also functions as social cement to help maintain cultural identity and cohesion.

Folklore embraces conceptual and creative aspects: customs, songs, pageantry, tradi-
tional visual designs and crafts, myths, legends, languages, body painting, rock painting,
ground painting, music, drama, dance, religious ceremonies, rituals, technical skill, archi-
tecture, and herbal and medicinal knowledge.

Meaning of Folklore

Folklore is tradition-based and reflects Indigenous communities’ cultural and social iden-
tity. It manifests the collective wisdom and culture of Indigenous peoples. It is usually
imparted orally, visually, by imitation, or in performance. Another notable feature of folk-
lore is that it is living heritage and it evolves continuously. “Folk” refers to a group of peo-
ple unified by a linking factor such as common occupation, language, or religion, who
possess their own unique traditions. “Lore” refers to a body of traditional facts or beliefs;
it includes doctrines, precepts, and ordinances.

Issues
Authentication
There is a wide-scale reproduction and imitation of Aboriginal designs by non-
Aboriginal commercial interests. This raises serious concerns among Aboriginal people
regarding the potential loss of authenticity and homogeneity of their works.

97



98 Kamal Puri

Ownership

Non-exclusive rights are a peculiar feature of Aboriginal customary law that is not read-
ily compatible with the Western notion of exclusive rights under the copyright system.
Copyright law is founded on the underlying premise of individual property rights and indi-
vidual creativity. Western culture extols the value of the individual above and beyond that
of the benefit derived from the collective good. In contrast, a clan or group framework
operates in Aboriginal society to govern social and legal relationships.

Expropriation

Aboriginal people fear that unfettered and prolonged appropriation of their unique artis-
tic styles and customary traits will eventually lead to destruction and/or debasement of
their culture.

Protection of Economic Interests

Use of Aboriginal designs by non-Aboriginal entrepreneurs is widely prevalent in art and
the tourist industry. Domestic and foreign tourists crave to acquire Aboriginal paintings,
artifacts, music, etc. Naturally, Aboriginal communities from whom these works emanate
expect prior authorization and compensation.

Appropriate Protection

Three factors seem to limit the efficacy of the current copyright system to provide ade-
quate protection to Aboriginal cultural and intellectual property rights. First, there is the
requirement of originality — the work must originate from the author and not be copied
from another work. However, in the case of Aboriginal art, the work’s value lies not in its
originality or individuality but in its conformity to tradition.2 Second, under the copyright
law, a work must exist in writing or some other material form in order to be protected by
copyright. However, many Aboriginal works exist in the oral tradition, and hence it is not
possible to give them a fixed form. Finally, the term of copyright protection poses a prob-
lem because most Aboriginal works are very old and are therefore considered to have fallen
in the free-for-all basket, i.e., the public domain.

Current Legal Protection

The Copyright Act 1968 (Australia) confers exclusive proprietary rights. Basically, it
upholds individual ownership. The Act confers purely economic rights. As yet, the law
confers no moral-rights protection. While the Act does not discriminate against Aboriginal
works, the latter fall outside the parameters of copyright as currently defined. For exam-
ple, the Act does not protect cultural material such as rock art and works that are not in
material form, e.g., body or sand painting.

Judicial Recognition of Aboriginal Customary Laws
Foster v. Mountford3

This case involved sale of a book written by anthropologist Dr. Mountford. The book
contained an Aboriginal group’s sacred knowledge divulged to the anthropologist thirty-
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five years ago by tribal leaders. The court banned the book because the publication was
considered to have been in breach of confidence.

Bulun Bulun v. Nejlam Investments and Others#

This was the first high-profile copyright action involving reproduction of an Aboriginal
artist'’s painting on T-shirts. The case was settled out of court for $150,000, thus sending
warning signals to the commercial world that Indigenous works in traditional styles may
qualify for protection under the Australian copyright law.

Yumbulul v. Aboriginal Artists Agency Ltd.>

This case involved alleged reproduction of an Aboriginal art work, Morning Star Pole, on
$10 currency notes by the Reserve Bank of Australia. The action against the Reserve Bank
was settled by agreement. However, the action against the agent who had acted for the
Aboriginal artist was unsuccessful because the judge refused to accept that the artist had
misunderstood the nature of the document he had signed giving permission for the repro-
duction of his design. Be that as it may, this decision marked an important judicial mile-
stone in the application of the Copyright Act 1968 to Indigenous artistic works. The court
accepted that the Pole was an original artistic work in which copyright subsisted, and that
the Aboriginal artist was the owner of the copyright in it. The Federal Court’s dicta also
pointed to the need to recognize Aboriginal customary law dealing with ancestral designs,
especially notions of communal ownership. As noted by one commentator, the proceedings
did much to stimulate the debate about appropriate protection for Aboriginal art, especially
the inadequacies that exist in the law.6

Bancroft v. Dolina Fashion Group Pty. Ltd.’

This case involved dresses with an “Aboriginal look.” The print supplied by the fabric
maker was allegedly a direct copy of an Aboriginal painting. The case was settled out of
court. The defendant destroyed the remaining stock of the fabric.

Mabo v. State of Queensland (No. 2)8

In this path-breaking decision, the High Court of Australia recognized that, under
Australian common law, Indigenous rights in land survived European occupation unless
the Crown had made an express appropriation of those rights. This decision can be inter-
preted and extended to encompass intellectual property rights on the same footing as land
rights.9 Arguably, this recognition of customary law has added much impetus to the con-
cept of a separate body of copyright law that recognizes the unique position of Australia’s
Aboriginal people within a different construct. As one commentator points out:

If the interests of Aboriginal artists are recognised on the terms of Aboriginal law, rather than
only when they fit within the alien legal categories of the Anglo-Australian legal system, then
an important step will have been taken towards a reconciliation between the “enlightenment”
and the “dreaming” traditions which co-exist on the Australian continent.10

Milpurrurru v. Indofurn Pty. Ltd. and Others!1

This decision has been referred to as the “Mini-Mabo” for intellectual property rights.
The case involved reproduction of artistic works on carpets. The court held that the unau-
thorized reproduction caused a breach of copyright. More importantly, customary
Aboriginal laws were taken into account in quantifying the damages which had been suf-
fered. This decision demonstrated a sensitive and flexible approach of the court:
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e Exemplary damages were awarded for culturally based harm, the court acknowl-
edging cultural sensitivity.

e The Aboriginal custom of not using the names of deceased artists was respected.

e Lump-sum damages were awarded to enable Aboriginal clans to take account of col-
lective ownership of the designs.

e Additional damages were also awarded for humiliation or insulting behavior to a
particular cultural group.

The court recognized the difficulty in applying the Western copyright regime to Indigenous
peoples. This litigation brought to the fore the fact that the Western legal system and the
Aboriginal customary laws are two conflicting legal systems. The latter emphasize group
ownership and community involvement in decision-making, whereas the Anglo-Saxon
legal system focuses on individual ownership and personal rights.

Bulun Bulun and Another v. R & T Textiles Pty. Ltd.12

In this case, the elders of the Ganalbingu people from Arnhem Land in the Northern
Territory tried unsuccessfully to have communal title in their ritual knowledge and art
work recognized and protected by the Australian law. The Federal Court held that the
copyright law did not confer group ownership or communal title in an artistic work.
However, the judge stated that there was a fiduciary relationship between the artist (Bulun
Bulun) and his people, which gave rise to fiduciary obligations on the part of the artist.
This finding was based on the obligations of the artist under the laws and customs of the
Ganalbingu people. But this did not mean that the Aboriginal laws and customs were part
of the Australian law. What it meant was that the Australian legal system treated Aboriginal
laws and customs as part of the “factual matrix” which characterized the relationship as
one of mutual trust and confidence.

Viability of Copyright Protection

A prerequisite for copyright is that a work must be original. Yet many Indigenous artists
draw upon their cultural heritage by painting pre-existing clan designs, which have been
handed down for generations. Again, for copyright to vest under the Copyright Act, there
must be an identifiable author. Yet because of the nature of Indigenous cultural expres-
sions, such a person is not easily identified and, therefore, cannot be protected. These
requirements of authorship and ownership under the copyright system are thus incompat-
ible with group or collective ownership.

The “originality” requirement is another barrier. Folklore draws upon pre-existing tra-
dition: sacred restricted ancestral designs must be replicated precisely. By the copyright
yardstick, the condition of originality is not met. However, note that in Yumbulul,13 origi-
nality was acknowledged explicitly: “there is no doubt that the pole was an original artis-
tic work.”

To obtain copyright protection, the work must be recorded or written in a permanent or
tangible form; non-permanent forms of cultural expression, such as dance, song, and the
performance of a story do not meet the requirement. Consequently, oral tradition is not pro-
tected, and the Indigenous community can only seek protection against the reproduction of
that oral tradition through the breach of confidence action. Furthermore, once the oral tra-
dition has been formulated into a material form, the author then gains exclusive rights
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under the Copyright Act 1968 regardless of whether or not the author is an Indigenous per-
son or comes from the Indigenous community. What's more, copyright law does not recog-
nize the Indigenous customary rules which restrain reproduction of Indigenous arts and
cultural materials. Since folklore exists practically in collective and individual memories, it
does not have any material form. Copyright protects the form and not the substance, so tra-
ditional themes and artistic styles and techniques may not get protection.

Duration of protection under the copyright system is grossly inadequate. Ancestral
designs are intrinsically perpetual in nature.

The Designs Act 1906 also offers only limited protection for Indigenous cultural and
intellectual property rights because (i) traditional rights to Indigenous designs are perpet-
ual; (ii) design protection is for commercial interests; (iii) Indigenous law is concerned
with communal rights rather than individual ownership, and (iv) the costs of protecting all
designs belonging to an Indigenous community would be too great.

Indigenous knowledge regarding scientific, pharmaceutical, and agricultural processes
and products is generally unpatentable because under the Patent Act 1990, there are strin-
gent requirements regarding novelty and inventive ingenuity that have to be met.
Furthermore, the invention would not be considered novel due to the need for a prior art
base; the invention must involve an inventive step when compared with the art base; and
the high cost of patenting, around A$14,000, would often exclude Indigenous communi-
ties.

Indigenous peoples are able to register their Indigenous words, symbols, and motifs
under the Trade Marks Act 1995. Yet many Indigenous communities would be loath to do
so because the trademark applies to the registered owner, who has monopoly control, not
the collective group.

In addition, the Cultural Heritage Act is generally inadequate because it does not recog-
nize many rights Indigenous people consider important in maintaining their culture. This
is firstly because the focus of cultural heritage laws is on tangible material, such as objects,
sites, and areas. Intangible materials, such as stories, dreaming tracks, and songs, are not
protected. Secondly, the focus is on historical and scientific value rather than cultural and
spiritual value. Thirdly, past heritage is considered more important to protect than living
heritage. Lastly, the Indigenous participation in the decision-making process is usually lim-
ited; a government minister usually decides when to act to protect. However, there has
recently been a turnaround concerning the focus of Indigenous cultural heritage legisla-
tion, with the development of cultural heritage agreements and the restoration of fishing,
hunting, and gathering rights in some states and territories.

While the Australian Constitution allows the Commonwealth to make special laws with
respect to people of race, the copyright law is not always appropriate to protecting
Indigenous rights because of its focus on economic and individual rights rather than on
communal and personal rights. The Australian legal system appears not to recognize com-
munal ownership and instead focuses on individual ownership. Most countries throughout
the world also focus on individual rather than communal ownership, resulting in an
unequal representation of Indigenous peoples with regards to copyright laws.

Currently, a few measures directed at Indigenous cultural and intellectual property
rights protection are being formulated on an administrative and management level. These
include setting up a collecting society for collecting royalties for Indigenous artists and cre-
ators, funding a national label of authenticity for Indigenous art, and developing material
transfer agreements and bio-prospecting licenses. Other protocols and guidelines recently
adopted by the Commonwealth include self-determination for the return of Indigenous



102 Kamal Puri

ancestral remains and sacred objects. Likewise, museums have implemented guidelines and
protocols for the digitization of Indigenous objects.

Protection of Intangible Cultural Heritage

UNESCO's Convention Concerning the Protection of the World Cultural and Natural Heritage
of 1972 divided cultural heritage into monuments, protected buildings, and protected cul-
tural sites, with the overall criterion for protection being “outstanding universal value.”
However, this preoccupation with the protection of physical things has meant that no
thought is being given to the protection of intangible cultural heritage. It is therefore heart-
ening to note that the recent report of the Australian Copyright Law Review Committee on
the Simplification of the Copyright Act 1968 has recommended abolition the requirement of
“material form” in copyrightable subject matter.

Proposal for Reform

The Australian Working Party of 1981 recommended a special legislation, Aboriginal
Folklore Act, which should provide for the following:

e a prohibition on non-traditional uses of sacred/secret material

< prohibitions on debasing, mutilating, or destructive use

e payment to traditional owners of items being used for commercial purposes

e asystem of clearances for prospective users of items of folklore

e an Aboriginal Folklore Board to advise the Minister on policy matters

« a Commissioner for Aboriginal Folklore to issue clearances and negotiate payments

The report suggested a mechanism for the examination by the Aboriginal Folklore Board
of proposed uses of items of folklore by non-customary users on a case-by-case basis. These
recommendations have been collecting dust.

Conclusion

In most parts of the world, there are no specific laws to protect traditional knowledge and
expressions of Indigenous culture. Consequently, almost all Indigenous communities have
been forced to become secretive and, where possible, to turn to traditional customary laws
to safeguard their culture and knowledge from indiscriminate exploitation and subjugation
by the dominant Western culture. It is strongly recommended that UNESCO should rally
behind Indigenous peoples of the world by adopting a common approach so that their spe-
cial needs could be represented at domestic, regional, and international levels.

As this brief paper indicates, appropriation of traditional knowledge and expressions of
Indigenous cultures is rapidly reaching pandemic proportions. There is a wide dissemina-
tion of Indigenous cultural expressions without authorization and recompense to the tra-
ditional owners. Also, with the gradual establishment of museums and cultural centers and
increased public awareness, there are serious issues emerging which involve repatriation of
cultural objects. While on the one hand, easy access to modern technology (e.g., television,
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computers) has made Indigenous communities more aware of their cultural heritage and
traditional knowledge, on the other, the same technology has accelerated the means by
which non-Indigenous users can appropriate cultural items and traditional knowledge for
commercial exploitation (e.g., digitization of traditional images). Another area of great con-
cern is Indigenous knowledge of plants and medical treatments. Examples abound of cases
where plants from the Indigenous societies are being patented by multinational enterprises
and marketed as pharmaceuticals. Many of these plants have enormous emotional and eco-
nomic importance for Indigenous peoples including use for ceremonies, healing, and tra-
ditional farming.

In sum, the current intellectual-property regime is unsuited to give adequate protection
to traditional knowledge and expressions of Indigenous culture because it focuses on indi-
vidual rather than communal rights. Moreover, the primary, if not the sole, objective of the
Western intellectual property system is to protect economic rather than cultural interests.
As one commentator has put it succinctly: “European law is based on the individual.”14

Furthermore, the copyright mould does not fit the traditional works well because of
their antiquity. In any case, until recently, there was a tendency to trivialize the expres-
sions of Indigenous culture (e.g., Aboriginal art, music, dance, and myths), perhaps a
carry-over of the colonization era. The culture of denigrating Indigenous customs and
traditions presumably on the ground that they did not match with the modern “civilized”
societies’ values and standards meant that no thought was given to accommodating the
needs and aspirations of Indigenous creativity. | believe that this notion is reflected in the
TRIPS Agreement, which is completely oblivious to protection of Indigenous cultural
knowledge and resources.
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Introduction

Much discussion on the protection of “intangible cultural heritage” proceeds as though this
concept were uniform and the objectives of those seeking to protect it were in all cases the
same. Before any serious work can be done on protection, these assumptions should be
analyzed, and the needs and objectives for each category of cultural heritage should be
examined. This would help answer questions such as whether legal protection is required
and would be sufficient; what, if any, the appropriate analogies in existing law are; and
whether a sui generis scheme should be developed.

To note the need to analyze the components of “intangible cultural heritage,” to distin-
guish the different objectives of protection, and to explore the varied threats and the
diverse means that might be used against them is not to disregard the holistic approach tra-
ditional communities take to their heritage. That holistic approach is to be taken into
account in achieving an adequate level of protection. But it is clear that the threat to par-
ticular aspects of heritage is more serious, if only because in those cases the would-be users
are much more powerful.

Such an analysis would start by listing what is regarded as intangible cultural heritage
by the individuals and communities seeking protection. Even when they agree that protec-
tion is necessary, they all may not see the same needs in protecting a particular kind of tra-
ditional knowledge or share the same objectives for what they call “protection.” The
Recommendation on the Safeguarding of Traditional Culture and Folklore lists “among others”
the cultural forms to be protected as “language, literature, music, dance, games, mythology,
rituals, customs, handicrafts, architecture and other arts” that reflect the cultural and social
identity of a community.

As an experiment, | have attempted to look at certain aspects of the intangible heritage
and at the various elements that would be concerned in their protection. This paper is not
intended to define this concept, even less to offer an authoritative or even tentative list. It
simply illustrates the range of intangible heritage to be protected, the threats posed now or
likely to be posed in the near future and the means — economic, social, or legal — which
might be available to counter those threats and meet the objectives of protection.

Current anthropological studies emphasize that it is social process that needs to be pre-
served, rather than merely the items produced, to ensure the continued creation of these
valued products. This social process is currently interfered with by other social processes
now very evident: globalization, tourism, commodification. But cultural items are pro-
duced by diverse social processes; and rather than trying first to categorize those
processes, it seems easier to gain an initial perspective by looking at the kinds of tradi-
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tional culture that have been cited as needing protection and then to consider the social
processes which created them.

What Kinds of Intangible Heritage?

Below, to begin this quest for perspective, are fifteen items, in no particular order. Some of
course overlap (language and oral history; music and dance, etc.); others are dependent on the
availability of material elements (handcrafts, on availability of materials husbanded by tradi-
tional ecological skills) or on outside factors (maintenance of a viable ecological unit, for exam-
ple). The list is only intended to illustrate the problematic of adequately protecting intangible
heritage. The objectives, needs, and means cited may not be accurate or complete and may be
subject to disagreement. The list is intended as a starting point for assessing the objectives to be
pursued, the needs to be met, and the kinds of means to be used, legal and non-legal.

Language

Objective: to preserve threatened languages.

Needs: to maintain a viable language community, a minimum number of mother-
tongue speakers.

Means: endangered-language programs; mother-tongue or bilingual education pro-
grams; recording of elderly speakers; “living cultural treasures” program for epic and
poetry reciters; prize for “oral cultural heritage.”

Oral History

Objective: to maintain living oral tradition by addition of modern historical items and
repetition of existing histories.

Needs: to support traditional oral historians and encourage imitation by the young.

Means: to encourage participation in education; to record; to encourage respect for,
e.g., by prize.

Traditional Religion and Ritual

Objective: to retain existing religious beliefs and practices.

Needs: to ensure survival of a group, i.e., by ensuring adequate economic support and cul-
tural continuity; to ensure continued access to religious sites; to ensure maintenance
of ceremonial objects in the community or their return from outside the community
where necessary; to ensure continuity of the skills used to create ritual objects.

Means: ensuring of social and economic support sufficient for group survival; legal pro-
tection of religious property; return programs where necessary; legal guarantees of
access to sites; legal guarantees of freedom of religious practice (provided not con-
trary to human rights); preservation of craft skills for ritual objects.

Sacred Images and Themes
Objective: to ensure respect.

Needs: to prevent use by non-entitled; continued induction of young, authorized artists
to this tradition.
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Means: legal regulation to prevent non-authorized use; support for traditional training
and induction methods; support for social unit to whom tradition belongs and for
unit within it that decides on entitlement.

Non-Sacred Designs, Artistic Themes, and Handicrafts

Objective: to ensure continuity and survival of handicraft traditions; to convert into
source of income.

Needs: to ensure supply of raw materials (species of woods, cane, etc., in threatened
areas); development of markets; training; legal protection requiring authorization
for use by someone other than the artist (if the cultural product is regarded as indi-
vidual property) or the community (if it is regarded as community property).

Means: protection of materials needed (especially where production is dependent on a
continued local supply); commercial advice and training; legal regulation to prevent
imitation by non-authorized persons; training programs; “living cultural treasures”
program; income support; encouragement of sponsorship, e.g., by tax deductions;
development of markets (commaoditization); active museum collecting programs;
artists-in-residence programs; prizes; handicraft fairs.

“Handicrafts” probably needs to be broken down into separate areas such as wood and
stone sculpture, pottery, and wickerwork so as to cover the particular needs of each. As an
example, the case of textiles can be examined:

Traditional Textile Skills
(e.g., embroidery, weaving, tapestry, quilting, knitting,
lace-making, and carpet-making)

Objective: to preserve and ensure continuation of skills.

Needs: preservation of equipment (e.g., looms, shuttles); cultivation and maintenance of
raw materials (e.g., wool, flax, silk, and vegetable dyes); appropriate working places.

Means: active museum programs on history, with examples of different patterns from
various groups; recording work songs, etc.; recording work methods for later rein-
troduction if necessary; commoditization to ensure economic return; replacing dis-
appearing clients (e.g., churches) by others; recording methods of handing down.

Traditional Skills Related to Tangible Cultural Heritage
(e.g., all the skills associated with vernacular architecture)

Objective: to maintain stock of skills for restoration, maintenance, and replacement of
tangible heritage created by traditional skills.

Needs: to ensure the handing on of skills and the survival of tools and raw materials.

Means: support of senior craftsmen to ensure survival; training schemes to ensure pass-
ing on; “living cultural treasures” program; mandatory use in government-owned
properties; education programs to enhance appreciation.

Traditional Music

Obijective: to ensure continuation of traditional forms of music; to ensure consent for use.
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Needs: training; traditional instruments.

Means: support of instrument-making and repair through workshops; encouragment
and income support for itinerant performers; recording of music; establishing or
maintaining of legal right to recompense for use by persons outside the community.

Traditional Dance

Objective: to ensure traditional dance forms continue.

Needs: training; maintenance of associated skills (costume; choreography; traditional music).

Means: support for specialist schools; “living cultural treasures” program; festivals;
teaching appreciation in education programs; recording of choreography; quality
control; encouragement of quality cultural tourism.

Cuisine

Objective: to maintain distinctive culinary habits; to maintain sustainable lifestyle; to
encourage healthy diet.

Needs: to maintain availability of traditional ingredients (e.g., in viable fishing, hunting,
and cropping areas); to maintain traditional cooking implements and know-how.

Means: recording recipes; “living cultural treasures”; establishment of eco-reserves;
quality cultural tourism.

Tracking and Hunting Skills
(e.g., recognition of animal spoor, imitation of animal calls, fishing, and navigating)

Objective: to retain traditional knowledge for the community; to ensure traditional food
supply.

Needs: a viable social unit; an adequate ecological reserve.

Means: allowing sufficient time from education for children to learn the skills within a
community; reconsideration of educational programs; encouraging traditional festi-
vals related to seasonal activities; exemption of traditional lifestyle from imposed
regulation or prohibition.

Traditional Practices of Hushanding Nature

Objective: to preserve ecological practices; to disseminate knowledge of good ecological
practice.

Needs: preservation of an ecologically viable unit; preservation of traditional seed stocks
and animal species.

Means: national protected areas for continuance of traditional lifestyles; education in the
value of ecologically based lifestyles.

Traditional Medical Knowledge

Objective: to ensure survival of traditional knowledge; to ensure commercial return for
its bearers.

Needs: to ensure continued supply of plant and other material; to ensure maintenance
of an ecologically viable unit; to ensure consent of and/or recompense to commu-
nity for advice.
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Means: legal requirement of consent of community for commercial exploitation of
knowledge or of recompense for its use.

Traditional Methods of Conflict Resolution
(e.g., the Polynesian way and the methods in some African communities)

Objective: to maintain successful conflict resolution practices; to study and disseminate
them for use elsewhere.

Needs: respect for traditional methods in addition to imported ones.

Means: supporting analysis and comparative studies by institutes of conflict resolution;
supporting practice of these skills at the community level; inserting them in educa-
tional programs; fostering their use in appropriate circumstances inside and outside
their community of origin.

Traditional Relationships between Different Ages in the Community

Objective: to maintain traditional respect for age.

Need: counter the globalization of “youth culture.”

Means: review of educational programs; support of traditional political and judicial sys-
tems (e.g., chieftaincy); support for apprenticeship systems.

These examples may or may not accurately reflect the wishes of traditional communities.
They are intended simply to show the variety of aims, threats, and possible remedies that
may exist and need to be considered before embarking on any program of protection. Such
considerations are particularly important when developing legal protections, and even
more so when such protection is envisioned on the international level.

Other Considerations

Many other considerations must be borne in mind in developing protections for folklore
and traditional lifestyles.

First, folklore is not static; it develops. The principles of sustainable cultural develop-
ment require that the members of a culture are themselves empowered to preserve and
develop it. It is also clear that some aspects of traditional cultures such as child marriage,
female genital mutilation, and acts contrary to human rights can hardly be maintained in
the face of general international agreement on human rights standards.

Secondly, for community-based systems, the intrusion of individualism from an
encroaching culture may make decisions about preservation and development of tradi-
tional cultures particularly acute and prone to gender or age conflicts.

Thirdly, some of the solutions being sought may already be the subject of discussion in
other fora such as the Draft United Nations Declaration on the Rights of Indigenous Peoples,
discussions of cultural rights, and the Convention on Biological Diversity 1992. It should be
noted, however, that none of these has yet successfully established the full range of pro-
tection being sought.

Fourthly, some of the proposals, like the Draft Declaration on the Rights of Indigenous
Peoples, may run into conflict with other strongly held politico/legal views such as
rights of property, which are in some legal systems guaranteed by a constitution and in
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others so strongly represented in a civil code or political tradition as to be deeply
entrenched.

Fifthly, in many indigenous communities, traditional knowledge and skills are seen
holistically: there is something artificial in separating out traditional knowledge of medi-
cine, of husbanding nature, of religion, and so on, since they are interdependent and part
of a whole conception of life and natural cycles.

Finally, the commodification of traditionally created goods may be acceptable in some
cultures but unacceptable in others, especially where a religious element is present. On the
other hand, the recognition of the right of a community, akin to a moral right, to stop unau-
thorized use or distortion may assist the preservation of traditions.

Conclusion

Preserving the social processes which have produced folklore and traditional knowledge is
much more difficult than just recording them or preserving the results in a museum. For
example, where traditional skills are handed down from elderly persons with a lifetime of
expertise, with decades of experience in increasing cultural knowledge, and with primary
responsibility for their transmission to the next generation, respect for the aged is a very
important aspect of that transmission. In a society where youth is elevated as equally or
more important, that transmission may well be interrupted and the traditions less respected
than the radical, the new, the exotic. Similarly, the sharp division in some cultures between
the social processes undertaken by women and those by men may be radically changed by
new ideas of gender equality which interfere with the traditional attribution of roles and
skills.

These changes therefore may make it extremely difficult to preserve folklore and its cre-
ative processes in isolation from society-wide processes that involve many value judgments
about empowerment of local communities, of women, of the young. Some of these prob-
lems can be dealt with: an example is the use of a “living cultural treasures” program,
which shows social approbation, including at the international level, of supreme exponents
of traditional cultural skills.

However, the revolution created by global television and Internet communication pro-
vides powerful images and values that counter those inherited in many societies. These
images are driven by commercial incentives, and any effort to oppose them by program-
ming dominated by other motivations runs into theoretical (“censorship”) and economic
(“freedom of trade™) arguments.

In this dynamic there is a place for legal regulation, but too much should not be
expected of it. Law which runs counter to the most powerful social processes currently at
work is unlikely to be successful in the long term without a degree of compulsion not
acceptable in most societies today. Therefore it should be used as one of a number of social
controls, such as education, while using incentive schemes (prizes, tax incentives, spon-
sorship arrangements) to work with existing elements of the social processes of the com-
munities concerned. Above all, it should seek to empower those persons who are bearers
of traditional culture to continue to provide alternative models of behavior and different
criteria of “success” than those portrayed by other means from outside the community.

The 1989 UNESCO Recommendation on the Safeguarding of Traditional Culture and
Folklore has been in place for ten years, and it is time to assess its future role within
UNESCO Member States in order to ensure the safeguarding and revitalization of the
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world's intangible cultural heritage. One option suggested has been an amendment of the
Recommendation or its replacement by another Recommendation.

While some UNESCO Member States consider that the time has come for UNESCO to
create an International Convention for the safeguarding of intangible cultural heritage after
the manner of the World Heritage Convention of 1972, presently applicable only to tangible
(cultural and natural) heritage, it is premature to decide what form such a convention
might take: preservation of the intangible is more likely to need a different sui generis
regime developed for the specificities of this particular type of heritage.

Another suggestion has been to amend the World Heritage Convention, but amendment
of the Convention has so far been decided against and, for many reasons, a listing system
is unlikely to produce all the kinds of protection being sought. Other analogies have been
proposed such as those with intellectual property regimes: these need to be examined
closely, but four regional meetings held in 1998-1999 by UNESCO and the World
Intellectual Property Organization (WIPO) all came to the view that intellectual property
law did not give appropriate protection to expressions of folklore or traditional knowledge.
Experience with the 1989 Recommendation also needs to be taken into account in prepar-
ing a draft Convention.

Any legal instrument or amendment of an existing instrument prepared by UNESCO
must, according to its internal regulations, start with a feasibility study. In such a study all
these aspects would need to be examined.



Global Steps to Local Empowerment in the Next Millennium:
An Assessment of UNESCO’s 1989 Recommendation on the
Safeguarding of Traditional Culture and Folklore

Bradford S. Simon

Introduction

Since 1989, when the 1989 Recommendation on the Safeguarding of Traditional Culture and
Folklore (“the 1989 Recommendation™) was unanimously adopted at a UNESCO General
Conference,! the 1989 Recommendation has stood, in the words of one commentator, as
“the highest profile declaration on the importance of intangible heritage in the World.”2
Nonetheless, in the years after its adoption, the 1989 Recommendation has lost momentum,
due in part to internal UNESCO matters, a lack of international response,3 and the diffi-
culty of protecting a living heritage that is constantly evolving.4

The ten years since the 1989 Recommendation was adopted have witnessed several trends
that confirm the importance of protecting folklore on a global scale. These same trends,
however, call into question some assumptions of the 1989 Recommendation.

The first trend is the growing role of information as a driving force in the global econ-
omy, powered by the ability to reproduce and distribute it ever more quickly and cheaply
by new technology. The laws that control the flow of information, namely intellectual prop-
erty laws, have acquired increasing prominence.® The intellectual property laws developed
in Western countries over hundreds of years have now been made global through interna-
tional legal mechanisms such as GATT (General Agreement on Tariffs and Trade) and
TRIPS (Trade Related Aspects of Intellectual Property Rights).6 TRIPS codifies the interna-
tionalization of culturally contingent and historically derived forms of intellectual property
protection.” Over 115 nations are signatories to this treaty, which grants the World Trade
Organization enforcement powers.

As will be discussed later (Section I11), these laws reflect particular values and rationales,
which necessarily exclude defined types of cultural practices from the protected ambit of
“innovations” and “works of authorship.” When these practices are excluded, therefore
placing them in the public domain, it is reasonable to expect certain consequences. As one
commentator notes, “In an economic era defined by global information technologies, a
monopoly right in the fruits of information is indispensable for the generation of new cap-
ital and invaluable for maintaining a global competitive edge.”8 The fear is that informa-
tion derived from Indigenous groups will become part of the global flow of information at
the same time that it is excluded from controlling mechanisms and disassociated from its
origins. This exclusion will first be felt economically by groups® that are unable to profit
from their own information. These same groups are denied access to protected information
and innovations that they are unable to afford. This disparity is likely to have a permanent
and profound effect: the devaluation and loss of important knowledge and of its associa-
tion with those who traditionally maintained it.

The second trend in the years since 1989 is the growing international recognition of the
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relationship between biological and cultural diversity and the growing concern with the
depletion of both, which is manifest in the UNCED Convention on Biological Diversity.
Recognition of the loss of cultural diversity is one of the motivations of the conference for
which this assessment has been prepared. Whether that loss is called “a creeping mono-
culture,”10 “Coca-Colonization,” or “McWorld,”11 the fear, and increasingly the reality, is
of a world dominated by one species, one economic system, a homogenized commodity
marketplace, one view of innovation, and one form of relationship to the natural environ-
ment. The loss of cultural diversity arises not only from physical extinction but also, in
daily increments, from cultural assimilation.12 One author claims that “the traditions of the
Maori in New Zealand, the native Hawaiians and native Americans in the United States,
and certain Indigenous cultures of Latin America have become commercialized to such an
extent that their cultural and religious significance has been virtually erased from public
memory.”13 The staggering historical loss of cultural diversity continues and increases its
pace.14 For example, an estimated 300 million Indigenous people belonging to around
5,000 groups live in over seventy countries.1® In Brazil alone, it is estimated that one
Indian tribe has disappeared in each year since 1900.16 Further, one expert estimates that
ninety percent of the roughly 6,000 languages being spoken today will die out within
around 100 years.17

A central premise of the Convention on Biological Diversity is that today Indigenous
communities preserve much of the world’s remaining biodiversity.18 The loss of cultural
diversity is certain to increase the loss of biological diversity. Species and varieties are
becoming extinct at an unprecedented rate due to cultural extinction, destruction of habi-
tat,19 and the use of fewer, high-yield commercial varieties in agriculture. Losses in cultural
diversity and biological diversity are historically and ecologically intertwined. This rela-
tionship is especially clear when one considers, for example, that traditional agriculture
maintains myriad genetic varieties (many of which increase yield of other varieties) and
that the store of Indigenous peoples’ knowledge about their surrounding biological diver-
sity is estimated to increase pharmaceutical screening efficiency sixfold.20

The third trend, and one this author believes to be of major importance, is the fact that
over the past ten years, tribal, Indigenous, and other groups have produced increasingly
sophisticated arguments laying claims to their intellectual resources, phrased in the lan-
guage of Western intellectual property laws. Examples include the Mataatua and Bellagio
Declarations.2! The 1989 Recommendation does not adequately deal with many of the cen-
tral concerns expressed in these discussions. This point will be demonstrated throughout
this assessment.

This paper has several goals. The first section attempts to capture several key concerns
espoused not only by academics and organizations (such as UNESCO and the WIPO) but
also by tradition-bearers and their communities. It will suggest issues that the 1989
Recommendation and other such documents must take into account. Section Il assesses
UNESCO’s 1989 Recommendation in light of these concerns and points out possible changes
to better take them into account. Section Il considers UNESCO efforts in this area apart
from the 1989 Recommendation and presents a number of possible legal options in an
attempt to foster further dialogue.

Given the inherent complexity of regulating and protecting local culture and the rapid-
ity with which cultural diversity and its bearers are disappearing, this assessment will argue
for an immediate multifaceted legal response. Namely, it urges action that is:

< international in scope, to recognize the global nature of the problem;
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< local in immediate effect, to support and empower those who have produced, trans-
mitted, and preserved folklore;

« feasible in implementation, acknowledging that no single legal mechanism can
effectively address all the concerns implicated; and

e cognizant that there is great need for and value in ongoing local, national, and regional
experimentation with different options in addition to a unified international effort.

Accordingly, Section IV proposes that an international instrument, with minimum rights
and national treatment, could effectively empower local communities within a global
framework. By drawing on some of the options discussed in the preceding section, it sug-
gests the sort of minimum rights that could be included in such an instrument.

I. Areas of Concern in Folklore Protection

The following concerns are central to discussions about the protection of folklore. They are
drawn from the Mataatua Declaration, the 1989 Recommendation, the Model Provisions,22
and academic discussions. These concerns are not described in an overall order of impor-
tance, because the relevance of any single concern varies throughout the range of cultural
practices encompassed by any definition of “folklore.” These concerns are intended to be
descriptive of concerns (and are characterizations of more complex and varied ideologies)
raised in public tribal and Indigenous group discourses, but not comprehensive or univer-
sally applicable. The concerns include: (1) authorization, (2) informed consent, (3) main-
taining secrecy, (4) compensation, (5) attribution, (6) preventing distortion, (7) continuing
folkloric traditions, and (8) education. In Section Il the author will use these concerns to
assess the efficacy of the 1989 Recommendation.

Authorization

A central issue in the discussions on the protection of folklore is the demand by Indigenous
people and other groups that they be able to authorize use of expressions of their folklore
by others. A necessary correlate is recognition that Indigenous peoples are the exclusive
owners in some sense of their cultural and intellectual property.23 One frequently cited
lawsuit, Milpurrurru v. Indofurn Pty. Ltd., involves the sale of rugs made in Vietham con-
taining sacred Australian Aboriginal designs that depict stories of the Dreamtime.24 These
images are the Aboriginals’ main historical method of value transmission, and only certain
individuals are allowed to reproduce them, and even then only after extensive training.
Further, within Aboriginal tradition only those who have been initiated can view them.23
Thus, as one commentator notes, the commercial sale of the rugs meant that sacred sym-
bols (1) were being copied and seen by unauthorized people, (2) were being presented out-
side the context from which they derive their meanings, and (3) were being misrepresented
— buyers might believe they had bought “authentic” art. Many variations on this story
could be told in domains of music, dance, ceremonies, and clothing. Although a tag on the
rugs claimed that money was going to the Aboriginal artist, this was not true. Even if com-
pensation had been paid, this would not address more central concerns as to the propriety
of the use. Often the use of folklore expressions in non-traditional contexts implicates
moral interests, not only, or even primarily, economic ones.
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Informed Consent

Informed consent is primarily a concern when research by outsiders involves direct inter-
action with Indigenous peoples and their ecological surroundings. This research includes
academic fieldwork, such as that conducted by anthropologists. Although the academic
work may be beneficial, the “subjects” deserve — and they have been demanding — more
say about how it is conducted and used. A recent example is the Human Genome Diversity
Project, which seeks to record genetic information from so-called isolates of historic inter-
est.26 Indigenous groups have reacted strongly against this project of Western academia,
and the Mataatua Declaration calls for an immediate halt to it “until its moral, ethical,
socioeconomic, physical and political implications have been thoroughly discussed, under-
stood and approved by Indigenous Peoples.”2”

Secrecy

Maintaining secrecy, which may also be thought of as the right to determine whether and
how information is divulged and commercialized, is increasingly viewed as a vital concern
by Indigenous peoples. It is significant to note, in a legal perspective, that Indigenous pro-
posals emphasize control more than compensation, namely the right to prevent the disclo-
sure and/or commodification of knowledge, plants, animals, and objects.28

Compensation

The ability to seek compensation is associated with the ability to define the conditions of
use. Until the mid-1980s there was little, if any, discussion of compensating people in
developing countries for use of biological resources, and the discussion of intellectual prop-
erty emerged even later.29 The Model Provisions provide for compensation for “artistic”
expressions of folklore, and the Suva Declaration seeks compensation for Indigenous intel-
lectual property;30 although the former does not seek to assure that compensation benefits
the community from which the folklore originates. For example, assuming the above use
of Aboriginal sacred symbols was by law required to have been appropriately authorized,
the stewards of that information could seek compensation for its use. Similarly, Indigenous
communities that provide plant resource information subsequently commercialized by
pharmaceutical or agro-industry companies argue they are entitled to receive compensa-
tion. In fact, approximately three-quarters of the plant-derived drugs now in use were dis-
covered through research involving Indigenous groups, and in the United States alone the
sale of plant-derived drugs reached an estimated fifteen billion dollars in 1990.31 The
active ingredient in the neem plant, used for thousands of years by Indigenous farmers in
India as a natural insecticide and to treat skin disorders, is now the subject of a patent
granted in the United States to W.R. Grace, which has allegedly indicated it has no plans to
compensate anyone in India who provided the enabling knowledge.32 [See Puri in this vol-
ume pp.97-103.]

Another example that has attracted media attention illustrates how copyright law grants
rights to users of folklore without any benefits to its stewards and performers.33 Sherylle
Mills, an intellectual property attorney, describes how in 1992, two Frenchmen created an
album Deep Forest, which combined samples of music from Ghana, the Solomon Islands,
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and African pygmies with “techno-house” rhythms.34 The album sold over two million
copies and received a Grammy nomination.3> The music from the album has been used by,
and presumably licensed to, such companies as Sony, Porsche, and Coca-Cola.36 Besides
distorting sacred music and failing to attribute its source, the record producers likely paid
no benefits to the sources of the music samples. In fact, United States copyright law would
not protect the tradition-bearers unless they had fixed their rendition in a tangible form,37
and even then, protection would not extend to melodies or words that are in the public
domain through years of use.

Correct Attribution

Attribution is the right to require that commercial expressions of folklore accurately iden-
tify their sources. In the Deep Forest example, the album’s liner notes make no mention that
the Solomon Islands was the source of music sampled in one hit song. Similarly, Enigma’s
1995 hit, Return to Innocence, used a recording of Amis tribesmen in Taiwan with no attri-
bution or compensation.38 Correct attribution helps protect consumers from false associa-
tions, while building accurate associations between “consumers” and the community
where the folklore originates. Correct attribution thus serves an educational as well as an
economic function.

Preventing Distortion

Preventing distortion, simply stated, means that appropriate groups have the ability to
control how folklore is used. In the previously mentioned Australian example, the use of
sacred symbols on carpets is argued to be harmful to the interests of the Aboriginal peo-
ple and should be prevented as a violation of their moral rights (droit moral). These rights
have long been recognized as an integral part of intellectual property laws in France but
not the United States. Moral rights in artistic property are separate from economic rights
and generally remain with an artist even after he or she has transferred the economic
rights. The implications of moral rights on the protection of folklore will be discussed in
Section I11.

Continuing Folklore Traditions

Protecting folklore is not the same as protecting historical monuments. It directly impli-
cates the living communities engaged in producing and transmitting knowledge on a daily
basis. Therefore, it is imperative for those who seek its protection to be ever vigilant against
the threat of laws that would reify folklore and place it in the control of external bodies. In
fact, currently the term “folklore” itself is thought to suggest ossification and public
domain and, therefore, to be inappropriate. The Mataatua Declaration recognizes this and
proclaims that in their policies and practices, states and national and international agencies
must “[r]Jecognise that Indigenous Peoples also have the right to create new knowledge
based on cultural traditions.”3°
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Education

Finally, many parties, including UNESCO and many Indigenous groups, acknowledge a
common, international interest in sharing and promoting folklore in a manner consis-
tent with the above concerns. The Mataatua Declaration summarizes this succinctly,
stating in its preamble “that the knowledge of the Indigenous Peoples of the world is of
benefit to all humanity” and that they are “willing to offer it to all humanity provided
their fundamental rights to define and control this knowledge are protected by the
international community.”40

Il. The 1989 Recommendation41

The preamble to the 1989 Recommendation states that “folklore forms part of the universal
heritage of humanity and that it is a powerful means of bringing together different peoples
and social groups and of asserting their cultural identity.”42 The 1989 Recommendation con-
tinues by recognizing the “extreme fragility of the traditional forms of folklore,” and the
“need in all countries for recognition of the role of folklore and the danger it faces from
multiple factors.” It concludes that “the governments should play a decisive role in the
safeguarding of folklore and that they should act as quickly as possible” by taking “what-
ever legislative measures or other steps” are necessary to give effect to the principles and
measures contained in the 1989 Recommendation.

At a general level, it is difficult to fault the 1989 Recommendation’s systematic call for
Member States to identify, conserve, preserve, disseminate, and protect folklore.43
However, the 1989 Recommendation has come under criticism by experts because, while it
attempts to impose requirements on Member States, it provides insufficient explanation of
how to implement them, such as could be expressed through model provisions.#4 This may
be why, in 1991, when UNESCO sought follow-up comments from Member States, only six
eventually replied.4> The replies were so general that one commentator stated, “It is impos-
sible to deduce concrete conclusions.”6 One expert advised that the 1989 Recommendation
be allowed to “hibernate.” In 1992, further assessments were made of the 1989
Recommendation, “questioning the overall validity of the initiative and of the procedure that
led to [its] development.”47

Policy Implications of Word Choice

Whenever an international instrument is drafted, particularly by an organization as promi-
nent as UNESCO, it will be closely scrutinized by Member States, non-governmental organ-
izations, and concerned individuals and groups throughout the world. These groups look
to an international instrument for diverse purposes: from ensuring compliance by Member
States to justifying individual and state actions. Thus, it is crucial to ensure that actions
enjoined by the instruments terminology are in harmony with the instruments intent.
Throughout the 1989 Recommendation language and emphasis both help and hinder the
document’s stated goal of protecting folklore.

The 1989 Recommendation’s Definition of “Folklore”

The 1989 Recommendation defines “folklore” broadly as “the totality of tradition-based cre-
ations of a cultural community, expressed by a group or individuals and recognized as
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reflecting the expectations of a community in so far as they reflect its cultural and social
identity; its standards and values are transmitted orally, by imitation or by other means.”48
Further, “[i]ts forms are, among others, language, literature, music, dance, games, mythol-
ogy, rituals, customs, handicrafts, architecture and other arts.”® In the 1989
Recommendation, folklore is no less than what some anthropologists define as “culture.”>0

A history of UNESCO's struggle to define this term may be found elsewhere,>1 but one
document notes that by 1995 “complete unanimity (had) not been reached. On the con-
trary, it begins to seem that the definition must not be made a matter for dispute if the work
is to progress.”2 The same report concludes, “Logically, this does not appear very satis-
factory, for how can it be possible to safeguard something that cannot even be defined?”53
One assessor of the 1989 Recommendation concludes with the following:

After this many years of discussion, this may simply be an area in which there is little
alternative but to return to still another elephant parable — as unsatisfactory as it is —
namely that this animal is difficult to define, but relatively easy to recognize. Barring a
major investment in further philosophical discussions, that may be the best that this sub-
ject matter can expect in the way of definitions at this time (emphasis in original).®4

The author sees little harm in an over-broad definition as a potential motivator in a general
policy statement, but any actual legal mechanism will require a more limited definition.
This is consistent with the author’s view that no single mechanism is likely to meet all, or
even many, of the concerns described above in protecting folklore (especially so broadly
defined); but many different mechanisms, each with an appropriately limited definition,
could work together to meet many of these interests.

Perhaps more fundamental is the dissonance between the language used in the 1989
Recommendation and that used in discussions by Indigenous peoples. No Indigenous dec-
laration uses the word “folklore.” The Mataatua Declaration refers to “Indigenous intellec-
tual and cultural property” and “cultural heritage,”>° and the Suva Declaration calls for “the
United Nations Development Program (UNDP) and regional donor to continue to support
discussions on Indigenous Peoples’ knowledge and intellectual property rights.”>6

A second problem in language use is that the 1989 Recommendation, recognizing the dif-
ficulty of protecting “living folklore,” primarily addresses folklore that has been removed
from its original context. Thus, Section C states, “While living folklore, owing to its evolv-
ing character, cannot always be directly protected, folklore that has been fixed in a tangi-
ble form should be effectively protected.” Its main emphasis falls on archiving, typologies,
museums, publications, etc. This may explain why Member States seem unclear about the
steps that should be taken to preserve and promote living folklore.

The Designation of Folklore as “Universal Heritage”

In its preamble, the 1989 Recommendation sets forth several justifications for the protection
of folklore, including a statement that folklore “forms part of the universal heritage of
humanity.”®7 Certainly, it is important to identify a common goal that will motivate and
unite concerted international action in support of the 1989 Recommendation’s principles.
However, the phrase “universal heritage of humanity” has been historically used to justify
appropriation and therefore should be used, if at all, with some qualification.

It may make sense to describe ancient monuments that need protection as “universal
heritage” — although the debates over the “Elgin Marbles” suggests that this usage also
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may be challenged. But when the “objects” of regulation are ongoing practices of living
communities, declaring those practices part of “universal heritage” encourages, and may
even justify, a way of thinking neither shared by the communities involved nor beneficial
to their long-term interests. The Mataatua Declaration, Suva Declaration, and the
Convention on Biological Diversity make the point quite clearly. At best, the phrase shows a
misunderstanding of how folklore is created and perpetuated, and at worst, its claim is yet
another act of appropriation and colonization, especially in the minds of many local and
Indigenous people. One author notes critically how the “fruits of Indigenous and local
knowledge are tagged ‘common heritage of humanity,’ rather than the evolving product of
defined living communities.”>8 If all folklore is logically the common heritage of all peo-
ple, then on what basis can a local individual or group lay paramount claims over its use,
dissemination, or protection?

Even if the intent is not to appropriate, declaring folklore part of “universal heritage”
may place it in the “public domain,” where it may be used without consent, compensation,
or attribution. Many originators and stewards of folklore would surely take issue with this
fundamental tenet espoused in the preamble to the 1989 Recommendation.

There is, however, a “universal” incentive to protect folklore behind which all Member
States can unite. Every nation, region, and tribe, etc., has its own folklore and traditional
culture that its members wish to protect. Therefore, the protection of folklore is of univer-
sal interest. As the growing eradication of cultural and biological diversity is increasingly
becoming a global concern, each Member State should agree to protect and respect the folk-
lore of others in order that their own be respected and protected in turn.

Accordingly, the author submits that in this area, where there is a vital concern that
groups work together, any further work by UNESCO should be especially sensitive to uni-
versalistic claims to particular folklore, which are likely to be offensive to many of those
the 1989 Recommendation is aiming to assist. Rather than choose a fundamentally divisive
premise, UNESCO could proclaim that it is in the universal interest to protect the folklore
of all peoples and nations. This would allow the Member States and constituents in them
to align behind a common interest, while preventing the 1989 Recommendation or other
instrument from being used to justify appropriation of folklore by any taker.

Assessment in Light of the Key Concerns in Section |
Authorization

Control of folklore — by the individual or group that serves as its steward and is responsi-
ble for its perpetuation — is central to its protection. And central to control is the ability
to grant authorization or withhold it for particular uses. Nowhere does the 1989
Recommendation call for giving control to the tradition-bearers or their communities.
Section F provides some indirect support for control by stating that “in so far as folklore
constitutes manifestations of intellectual creativity, . . . it deserves to be protected in a man-
ner inspired by the protection provided for intellectual productions.”®® This statement,
however, is problematic. First, the use of “in so far as” might imply an assumption that a
significant portion of folklore is neither creative nor intellectual and hence is relegated to
the public domain.

Second, for that folklore which is deemed creative, the 1989 Recommendation states that
it should be protected in a manner “inspired by” the protection provided to “intellectual
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productions.” Although this latter term is left undefined, the implication is that folklore
expressions and intellectual productions are two separate, mutually exclusive categories.
Separating folklore from other intellectually creative works may imply that even folklore
judged “creative” merits less protection — protection “inspired by” but not necessarily
“equal to” the protection afforded to “intellectual” works.

UNESCO's policy on the protection of folklore should be especially attuned to the use
of language and its implications. UNESCO should clearly recognize that many folkloric
expressions are already protected under existing copyright laws and also that, although
these protections are often insufficient to meet the interests outlined earlier in this assess-
ment, such laws can still be of benefit. At the same time, and while balancing other inter-
ests, UNESCO should develop and recommend other forms of protection to Member States
to give relevant groups specific, additional tools to assure appropriate control.

Informed Consent

Section F(b)(i) states, specifically referencing privacy and confidentiality, that “the inform-
ant as the transmitter of traditions” should be protected. There is also a call for the inter-
national scientific community to adopt a code of ethics to ensure a proper approach to and
respect for traditional cultures.®0 There is, however, no specific call for obtaining informed
consent, or for including tradition-bearers in the adoption of an ethical code.

Secrecy

The 1989 Recommendation assumes that all folklore should be disseminated as long as it is
not distorted. The dissemination of all folklore is readily encouraged throughout the 1989
Recommendation (e.g., Section B(c)(i), seeks a typology of folklore by way of “a general out-
line of folklore for global use”; Section C(g), seeks the creation of “security and working
copies of all folklore”; and Section E is premised on the need to widely disseminate all folk-
lore). Of course, it can be crucial to disseminate folklore outside of its traditional context
in order to create international awareness and respect for diversity. However, nowhere does
the 1989 Recommendation acknowledge that in some cases no dissemination is proper, even
of the non-distorting kind. In contrast, this point receives emphasis in Indigenous and local
community discussions. The Mataatua Declaration specifically calls for an appropriate body
to monitor the commercialization of Indigenous cultural properties and for national and
international agencies to recognize that Indigenous people have the right to protect and
control dissemination of customary knowledge.61 The Suva Declaration “urges Pacific
Governments who have not signed GATT to refuse to do so and encourages those
Governments who have already signed to protect against provisions which facilitate the
expropriation of Indigenous peoples’ knowledge.”62 The Charter of the Indigenous-Tribal
Peoples of the Tropical Forests states, “Since we highly value our traditional knowledge and
believe that our biotechnologies can make an important contribution to humanity, includ-
ing ‘developed’ countries, we demand guaranteed rights to our intellectual property, and
control over the development and manipulation of this knowledge.”®3

Further work by UNESCO should expand the 1989 Recommendation’s call to protect the
privacy and confidentiality of informants by seeking the protection of confidential or
sacred folklore from inappropriate use. As the author will propose below, the right of a
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community to prevent the misappropriation of historically restricted folklore should be
facilitated in the law.

Compensation

While Section G(c) seeks to insure that various “interested parties” enjoy the economic,
moral, and neighboring rights in folklore, it remains completely neutral as to which inter-
ested parties, such as the originating communities, are entitled to control the moral and
economic rights.

Correct Attribution

The 1989 Recommendation has an entire section on the identification of folklore, and a
separate section on dissemination. In many ways, the 1989 Recommendation supports
the interest of correct attribution through archiving, publishing, and education. Despite
urging its identification by outsiders, Section B states that folklore should be safe-
guarded “by and for the group . . . whose identity it expresses.” Even so, nowhere does
the 1989 Recommendation explicitly call for the correct attribution of folklore that is to
be disseminated.

Preventing Distortion

Section G of the 1989 Recommendation states that distortion “should be avoided.” This
seems to imply that distortion is a relatively minor matter. However, as already described
in the Milpurrurru case, such distortion can offend central community tenets and practices.
Since this issue is of primary concern to Indigenous groups and tradition-bearers, UNESCO
should study further what distortion is, what kinds of distortion are acceptable to the tra-
dition-bearers and the originating community, and how certain distortions can be pre-
vented. A balance must be struck, however, lest anti-distortion efforts unduly promote
claims of ethnic and cultural purity by those seeking an absolute form of ownership of their
cultural patrimony.64

Continuing Folklore Traditions

In marked contrast to documents produced by Indigenous peoples, the 1989
Recommendation places emphasis throughout on the role outsiders (researchers, archivists,
institutions, and governments) play in the identification, dissemination, and conservation
of folklore. Section C(g) states that the cultural community should be assured of access to
its folklore but on the whole, the role of tradition-bearers is seldom discussed in the 1989
Recommendation.

For example, Section C urges the conservation of folklore through national archives and
museums and the training of “collectors, archivists, documentalists, and other specialists
in the conservation of folklore,” but it does not discuss the support, training, or participa-
tion of tradition-bearers and other interested community members in such conservation
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efforts. In contrast, the Suva Declaration urges steps to strengthen the “capacities of
Indigenous peoples to maintain their oral traditions, and [to] encourage initiatives by
Indigenous peoples to record their knowledge in a permanent form according to their cus-
tomary practices.”°

Another example of this imbalance is Section D, which urges that folk traditions be eco-
nomically supported, but presents an action plan to support academics, not tradition-bear-
ers, by creating educational curricula and National Folklore Councils. Similarly, subsection
(a) of Section E encourages events where folklore can be performed and shared but empha-
sizes its dissemination through the media, museums, archives, the scientific community,
and institutions. Instead of requesting funding of tradition-bearers, the UNESCO docu-
ment seeks “full-time jobs for folklorists.”

By emphasizing the interests and contributions of outsiders and de-emphasizing the cru-
cial roles tradition-bearers play in the protection and dissemination of folklore, the 1989
Recommendation implies that originating communities do not have a significant interest in
the folklore they create and pass on. This view reflects and bolsters the notion that folklore
is part of the “universal heritage” of humankind. If the originating communities do not
have a controlling interest in their own folklore, this errant logic would run, they do not
need to be consulted over its use and preservation, which can be managed for them.

Education

The 1989 Recommendation proclaims, “It is essential for the items that make up this cul-
tural heritage to be widely disseminated so that the value of folklore and the need to pre-
serve it can be recognized.”®® Though a laudable concern, the emphasis is on creating
typologies, training folklorists, establishing new museums, and arranging festivals. The
1989 Recommendation does not make a point to encourage community education by its
own members.

Conclusion

When considered in its entirety, the 1989 Recommendation does touch upon all eight key
areas of concern outlined in Section I, but its approach is inadequate. When it addresses
central concerns, it often does so with a clear bias toward the researcher, the global public
(humankind), and fixed expressions of folklore removed from their cultural contexts. In
some cases its language and intent are incompatible with the tenor of Indigenous discus-
sions cited.

I11. Other Options

In the words of one commentator, “[1]t would be in the interests of Member States to learn
what all their options are . . . [so that they] may then feel more comfortable in selecting a strat-
egy suited to their own purposes”87 (emphasis in original). To this end, a discussion of var-
ious options follows, including (1) extant UNESCO efforts, (2) modifications to existing
intellectual property laws as implemented by GATT TRIPS, and finally, (3) an international
contracting framework proposed by the author in an attempt to open dialogue. Several of
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the options in (2) have already been touched upon in many publications, so the author will
provide relatively brief discussions of the underlying legal concepts before focusing on how
they may be used to advance some of the interests already identified.

UNESCO Efforts
Model Provisions

This brief assessment of the Model Provisions concludes that their potential has been unre-
alized partly because they fail to adequately resolve issues of authorization and compensa-
tion and could even serve to disesmpower local groups. The Model Provisions were approved
by a Committee of Governmental Experts, convened by WIPO and UNESCO in 1982.68 |t
was anticipated that they would be a model for national and international protection. In
broad strokes, the Model Provisions protect “artistic expressions” of folklore from unautho-
rized use by a “competent authority” outside of their traditional or usual context for gain-
ful intent.69 The Model Provisions require attribution for certain uses of “identifiable”
folklore expressions and provide penalties for harmful distortions.

The Model Provisions appear to address concerns of authorization, compensation, pre-
vention of distortion, education, and continuation of folkloric traditions. Despite this, after
more than ten years, not a single state has adopted the Model Provisions.” In 1984, WIPO
and UNESCO convened a Group of Experts, the majority of whom concluded that, despite
the increasing and uncontrolled use of folklore, an international treaty was premature.’1
The main issues they identified were (1) the lack of appropriate sources for identifying
expressions of folklore and (2) the lack of mechanisms for dealing with folklore that can
be found in more than one country.’2

One commentator believes the Model Provisions to be flawed because “it [sic] offers pro-
tection against verbatim reproduction and modest distortion . . . assuming that the original
has been accurately recorded, and assuming that the original has been withdrawn from the
‘public domain’ and duly registered as such . . . [but] [t]his model is more awkward to
apply in case of massive distortion” (emphasis in original).”3 In addition to reproduction
and distortion, two other concerns may be raised: authorization and compensation.

By leaving authorization to a “competent authority,” the Model Provisions beg the ques-
tion that is central to most Indigenous discussions on this topic: namely, who is the com-
petent authority? Worse, the fact that the Berne Convention uses the same phrase suggests
that copyright offices are the appropriate authority. It seems possible that the easy and
likely designate in most cases would be the state, in the form of a copyright office. But in
many cases this would not be desirable. For example, in the United States, the inappropri-
ateness of granting the Copyright Office the authority to authorize uses of Hopi folklore is
obvious. In the United States, Native Americans would presumably have the political
power to prevent adoption of this provision, but in some other countries, where Indigenous
groups are not as powerful, a state agency might be able to control such authorizations.
What recourse would an Indigenous community have, if it were to object to a use author-
ized by its national government?

The second issue is compensation. Under the Model Provisions the competent authority,
although not required to, may assess license fees. These revenues are meant to go towards
promoting “national” culture, and there is no assurance or requirement that any of the fees
will benefit the originating community.
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In short, the Model Provisions fail to recognize and confront the complexity of the polit-
ical relationships between states and Indigenous groups within them. This is the reality that
Indigenous groups currently express in such documents as the Mataatua Declaration and
the Suva Declaration.

Masterpieces of the Oral and Intangible Heritage of Humanity

UNESCO adopted regulations in 1998 to implement a program to “pay tribute to outstand-
ing masterpieces of the oral and intangible heritage of humanity.” Under the program, every
two years the Director-General will proclaim no more than ten awards. Between six and ten
recommendations will be made to the Director-General by a jury of “creative workers” and
“experts” in appropriate disciplines and from different geographic regions. Governments
and certain intergovernmental and non-governmental organizations may submit candidates,
with no more than one being submitted every two years from each Member State.’4

The program could provide a visible, feasible, and effective role for UNESCO to draw
attention to the importance of folklore without the need to wait for international agree-
ments. It has clear potential to serve the interests of education, compensation, attribution,
prevention of distortion, and continuation of folkloric traditions through generations. In
addition to the monetary grants that are to be paid (although exactly to whom is unclear),
the concomitant licensing of a UNESCO certification mark could also give the tradition-
bearers increased visibility. This in turn could lead to increased compensation and respect
for the tradition-bearer. However, just like intellectual property law discussed herein, such
incentive programs cannot address all concerns in protecting folklore.

There are several potential limitations within the program as currently proposed. First,
its narrow focus on the more “romantic” conception of authorship characteristic of copy-
right laws and “high art” is indicative of a shift away from the broad definition of folklore
contained in the 1989 Recommendation. This particular focus may lead to recognition of
Western-style artists at the expense of others. Second, implicating no more than ten exam-
ples of intangible heritage every two years, the program will have only a limited impact in
the daily preservation of folklore. It may be hoped, however, that Member States will
choose to adopt their own similar programs on a national level, which would increase the
number of beneficiaries.”> Third, the system currently depends on the value judgments and
beneficence of Member States for selecting the examples of oral and intangible heritage to
be submitted, since the tradition-bearers or their communities cannot submit examples
directly. Again, in states where tensions exist between Indigenous groups and the state gov-
ernment, there is no reason to believe this program will benefit these groups in any way.
Years of history suggest the opposite: The groups that are most in need due to state neglect
are the very ones likely to be left out of the nomination process.

Intellectual Property
Appropriateness of Intellectual Property Laws
Before turning to a discussion of particular intellectual property concepts as embodied

in Western intellectual property law regimes, specifically in the United States, a justifi-
cation and appropriate caveats must be made. Many commentators have claimed that
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the globalization of intellectual property laws is one of the problems facing the protec-
tion of traditional culture, rather than a possible solution. One commentator calls GATT
TRIPS “a form of passive coercion,”’6 while another concludes that these laws “exacer-
bate . . . de-culturization by promoting ‘McWorld’ over native traditions and cus-
toms.”’7 Another states that “applying the customary tools of intellectual property
(patents, copyrights, trademarks, trade secrets, and plant variety protection) to
Indigenous knowledge is likely to do more harm than good, both to Indigenous groups
and to others.”’8 Surendra J. Patel concludes an article on intellectual property rights
for Indigenous knowledge with a recommendation that “we should make a 180-degree
about-face on empty debates on using and modifying the intellectual property rights
system” because “[t]he course followed so far is a dead end.”’® The 1989
Recommendation itself refers to intellectual property, but pointedly declares that this
“relates only to one aspect of folklore protection.”80 A further criticism is that concepts
such as “tangible,” “intangible,” “artistic,” “sacred,” etc., cannot be used in those
Indigenous societies where such distinctions are not made.

All laws embody and inculcate values; intellectual property laws are no different. It has
been pointed out many times that the individualistic values embodied throughout all intel-
lectual property laws are premised on culturally bound and historically derived concepts of
“authorship” and “innovation.”8l For example, the Bellagio Declaration states,
“Contemporary intellectual property law is constructed around a notion of the author as
an individual, solitary and original creator, and it is for this figure that its protections are
reserved.”82 The Mataatua Declaration seeks a different intellectual property-rights regime
which incorporates: (1) collective and individual ownership, (2) protection against debase-
ment of culturally significant items, (3) a cooperative framework, and (4) a multigenera-
tional coverage span, with the first beneficiaries to be the direct descendants of the
guardians of traditional knowledge.83

Another fundamental problem with trying to harness historically Western intellectual
property laws in the protection of folklore is the incentive structure that provides their
rationale.84 Their economic rationale is that a limited, government-granted monopoly on
material that could otherwise be readily copied by others allows the author or inventor to
capitalize on his or her work for a limited time and simultaneously makes the inventive or
creative elements embodied in the work or invention available to the public at large; even-
tually, the work or invention enters the public domain. Thus, in copyright, the author
obtains the exclusive right to sell copies of the work for a limited time; during this time,
others are free to copy the ideas, but not the expressions. After a period of time, the expres-
sion itself enters the public domain. This calculus aims at balancing incentives to produce
with the public benefit of making the expression available to others. Too much protection
for the author is thought to create a net inhibition on creativity in the broader society by
preventing the ability of one author to draw on the work of another; whereas too little, it
is feared, will stunt individual creativity.3> One wonders how this simplistic economic
incentive structure (e.g., the author gets a royalty for each copy sold) maps onto complex
social relationships involved in artistic creation and innovation different from those recog-
nized in the West.86

Moreover, the rationale relied on by the United States may even be based on an inaccu-
rate understanding of Western reality.87 Many Continental European countries emphasize
natural rights, which grant both economic and moral rights to authors, yet have substan-
tively similar intellectual property laws. The point here is that, as Western intellectual
property laws — and any laws pertaining to folklore — become more common around the
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globe, careful attention must be directed to how these laws interact with the complex and
varying social relations of those engaged in the ongoing practices of folklore.

The following subsections discuss copyright, trademark, patent, and trade secret law,
focusing on areas where they may be put in the service of several of the central concerns.88
I argue that one avenue worth further exploration is expanding the newly internationalized
trade-secret concept and linking it to an international contractual framework.

Copyright Implications for Folklore8®

Indigenous people and academics have focused on copyright as having the most potential
of all the Western intellectual property laws.%0 Copyright superficially appears appropriate
because two of the concerns — control over images and other artistic works and compen-
sation for authorized use — are typically dealt with by copyright. If a copyright, or a right
similar to copyright, is recognized in a given expression of folklore, then the owner, be it
an individual or group, can authorize use, seek compensation, impose use restrictions to
prevent distortion, and assure correct attribution. This is the body of law that was success-
fully used by the Aboriginal artist in the Milpurrurru case discussed above in Section |. But
even though copyright has been the first choice of many, there has also been a recognition
that copyright law presents several problems in this context.91

These problems include the limited duration of copyright, the emphasis on individual
authorship/ownership, the fair-use exception (which typically extends to parody) and, per-
haps, most fundamentally, the fact that copyright does not extend to “ideas.” Thus, a
painter of sacred images copied from a prior public domain work (e.g., no longer protected
by copyright due to the passage of time) would, under current copyright law, own rights in
the work only if enough “original” expression is added (assuming that threshold could be
met, let alone whether it is an appropriate standard to apply). Even these rights would be
insufficient to prevent use of the images, where all that is copied is already in the “public
domain” (e.g., the incremental “original” expression is not copied). Nor would any copy-
rights prevent anyone from copying the sacred “ideas” embodied by the images. Further,
the copyright ownership would be placed in the hands of the individual artist who created
the work, even if this would be inappropriate in the particular society. Many societies do
not define ownership in an individualistic way, and to give all rights to an individual could
negatively impact on long-standing relations between such individuals and clan elders, for
example, who provide the initial training and authorization. Whether under an economic
incentive theory, as in the United States, or under a natural rights authorship theory, as in
France, it is the individual that is meant to be rewarded.

Of course, since the majority of copyrights in the United States are in fact owned by cor-
porations due to the “work made for hire” doctrine, there is precedent for assuring joint
ownership. One method, which already exists and provides for the most flexibility, is the
right to license or assign92 all or parts of a work to others. This licensing and/or assign-
ment could become complex, given that multiple parties would be involved. The objectifi-
cation of relationships in license and assignment agreements could also affect those
relationships in unexpected ways. On the other hand, with minimal education, standard
forms of licensing and assignments could be devised and used. Because copyrights are infi-
nitely divisible, with careful thought, a group could approximate, within the dominant
copyright law context, that group’s desired legal relationships, both within the group and
with respect to those “outside” it.
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Another option is to expand the joint authorship concept. Currently, under United
States law, where two or more individuals collaborate with the intent that their expressions
be merged into a single work, each will be considered a joint author, so long as each con-
tributed copyrightable expression. They would each have the right to exploit the work,
subject only to an accounting for profits to the other. Under existing law; it would not be a
huge stretch to proclaim those directly involved in the collaborative effort joint authors, so
long as the combined result is a copyrightable work. Whether this would sufficiently rec-
ognize the authority of all the appropriate people is a different story. All that can be said
here is that these are options that could be pursued, and the results analyzed.

It is also possible to recognize traditional forms of ownership. This could be done
through a mechanism (contractually between the group members, or statutorily) which
delegates to tribal authorities and other officially recognized groups the right to determine
who is an “author,” or at least who is an owner and can exercise control. It may also be pos-
sible to incorporate a group’s traditional customary law concepts within the dominant legal
framework of the state.

Among the exclusive rights granted to the copyright owner is the right to create deriva-
tive works, which could be used to prevent some distortions.93 Derivative works are new
works that are based on existing works. In the United States, this concept initially arose
because courts held that translations did not constitute “copies.” The concept has been
extended to cover new versions of software, the creation of movies based on books, etc.
When a new work incorporates too much of a pre-existing work without authorization, it
is an infringing derivative work (unless it is a “fair use”). If the derivative work contains
only a small or substantively unimportant amount of the pre-existing work, no infringe-
ment will be found. The exclusive right to create derivative works serves the interest of pre-
venting distortion, if the distorted work contains sufficient amounts of the pre-existing
work to constitute an infringement.

In short, copyright law may have some use in serving the interests of compensation, author-
ization, attribution, and preventing distortion, but it will not be effective in many situations.

Moral Rights Implications for Folklore

Moral rights (droit moral) are typically treated as non-economic rights provided under
copyright laws. They include the rights to attribution and integrity contained in the Berne
Convention, which provides, “[iJndependently of the author’s economic rights, and even
after the transfer of the said rights, the author shall have the right to claim authorship of
the work, and to object to any distortion, mutilation or other modification of, or any other
derogatory action in relation to, the said work, which would be prejudicial to his honor or
reputation. . . .”94

Although moral rights have been traditionally recognized in Continental European
countries, it was only when the United States joined Berne that limited moral rights were
specifically created in the United States through the Visual Artists Rights Act (VARA). In
addition to VARA, courts in the United States have used the Lanham Act to forbid false
authorship attributions, but the latter is not effective in preventing distortions.9°

VARA covers only single-copy or limited-edition visual or sculptural works and photo-
graphs produced for exhibition purposes only.96 Authors of these works have the rights of
attribution and integrity, separate from their economic rights. The attribution right allows
the author to disclaim association from works he or she did not create or works that are
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distorted in a manner prejudicial to his or her reputation, as well as claim authorship over
works he or she did create. The integrity right prohibits intentional distortion or mutila-
tion that would be prejudicial to the author’s honor or reputation and any grossly negligent
destruction of a work of “recognized stature.”97

Moral rights appear to readily lend themselves to protecting the folklore concerns of
attribution and preventing distortion and are utilized in the Model Provisions. However,
once again issues arise about who should be vested with the power to claim and enforce
moral rights. In fact, the theory of authorship underlying moral rights is an even more
romantic conception than that in the economic-incentive rationale for copyright in the
United States.

Trademark Implications for Folklore98

The author believes trademark and related areas of law could be of some assistance in the
areas of attribution, compensation, education, and preventing distortion. However, because
trademarks relate to the sale of goods or services, they are by definition commercial.
Therefore, any trademark approach could be expected to increase commodification.
Further, it would not protect against the disclosure of secrets.

In addition to registering trade or service marks for specific goods or services and pre-
venting others from using confusingly similar marks, groups could register certification
marks. The group could then license use of a certification mark under conditions it speci-
fies. As long as a mark chosen is not generic, the certification mark could be used, for
example, to identify only those artists who manufacture particular crafts in a traditional
manner. The registrations owned by the Council of the Cowichan Indian Band for both
word and design marks (“Genuine Cowichan” and “Cowichan”) do just this. They are “to
be used by persons authorized by the certifier, [who] will certify that the goods, namely
clothing, blankets and rugs, have been manufactured by members of the Coast Salish
Nation in accordance with traditional tribal methods and that the wool and yarn used
therein have been made in accordance with traditional tribal methods.”®® However, a
search of the United States Patent and Trademark Office database showed no other certifi-
cation mark registration by Indigenous groups.

Under the Indian Arts and Crafts Act of 1935, discussed further below, the Indian Arts
and Crafts Board, a government agency, certifies that a given artist is an “Indian.”100 This
is viewed by at least some individuals and tribes as effectively granting citizenship to cer-
tain tribes on the one hand, and preventing members of non-federally recognized tribes
from claiming their art is “native-made,” on the other.

As an alternate to this certification, groups could register collective marks. In this con-
text, any member of the group — and only a member of the group — could use the mark
to identify goods or services. Collective marks can be used not only to identify goods or
services but also to denote membership in an organization.101 For example, the Inter-
Tribal Indian Ceremonial Association, Inc., has applied for a collective (membership)
design mark for denoting membership in an organized collective association which “pro-
motes the preservation of the Native American or American Indian culture, traditions, art
and related activities.”102 A collective organization would hold title for the entire group.

Of course, there are major limitations in trademark law with respect to the protection of
folklore. First, trademark law generally is only implicated when consumers are likely to be
confused as to the source of the goods or services, or where there is a false attribution of
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origin. It is not effective where material distortions in the mark (whether the mark is a sym-
bol, pottery shape, scent, color, or words) are such that consumer confusion would not
result. The latter is often the case with parodies. However, in the United States and some
other countries, trademark law will provide a remedy even where there is no consumer
confusion for “famous” marks.193 Second, and more fundamentally, trademark law is
premised on and supports commodification. While it may be highly effective for groups
with distinct and commercially viable folklore, for many other groups it will either be
offensive in its commercial nature or of limited benefit.

UNESCO may be an appropriate body to establish a certification mark program on an
international scale. It could be used, for example, in conjunction with its Masterpieces of
the Oral and Intangible Heritage of Humanity program, discussed above.104 Use of the
mark(s) could be restricted, for example, to situations in which compensation returns to
the originating community in a manner approved by the community, and in which appro-
priate steps are being taken to preserve the particular folklore in its living context. The syn-
ergy of a global UNESCO “brand recognition” along with the necessary involvement of
local tradition-bearers and their communities would be one way of promoting the sale of
appropriate folkloric works, within the greater context of preservation.

In addition to the above uses of trademarks, it is also possible for individuals or groups
to seek cancellation of federally registered marks that are immoral or scandalous, or which
falsely suggest an association with or disparage particular groups or institutions. The
Trademark Trial and Appeal Board recently held that the registered mark “Redskins” (refer-
ring to Native Americans and featuring a stereotype image of a Native American) used by
a professional football team disparages Native Americans and will be cancelled.105 This
cancellation does not mean the former owner of the trademark must cease using it, but it
does mean the mark owner cannot rely on federal protection and associated benefits.

The inability to obtain or maintain federal registration, along with the educational
impact from the publicity surrounding a cancellation action, could be an effective deterrent
to the inappropriate adoption of marks incorporating sacred symbols or referring to groups
in an offensive manner. To make this weapon effective, multiple Indigenous groups within
a Member State could work together, perhaps through a non-profit organization, to police
registrations, seek cancellation in proper circumstances, and educate the public on the
harm which results from the use of such marks. Under recent judicial precedent, a party
has standing to oppose registration of a mark simply because it offends the party’s religious
values.106 A prior decision already established that individual Native Americans have
standing to seek cancellation of a mark that disparages them as Native Americans.107

It may also be feasible to lobby for a change in the law so that the relevant group con-
sidered in deciding whether or not a mark is scandalous would not be the population at
large, as is the current United States law, but the group to which the mark refers, or from
which it originates. This would further the interests of authorization, preventing dis-
tortion, and education. The United States Patent and Trademark Office has recently
sought comments, as part of a statutorily required study, on how official insignia of fed-
erally or state-recognized Native American tribes might be better protected under trade-
mark law. The study is due to go to Congress no later than September 30, 1999, and
must address issues such as the definition of “official insignia,” the impact of legislation
on international legal obligations, and the administrative feasibility.108 This study may
provide an important opportunity to deter harmful uses of sacred symbols and to
strengthen control over them by the group that holds them sacred. It may be more prac-
tical and beneficial to empower governmental or non-governmental agencies to moni-
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tor and prosecute infringements on behalf of the originating communities with the lat-
ter’s authorization.

Truth in Labeling Requirements

As discussed above, trademark law may be a powerful way to protect folklore, albeit indi-
rectly, but it may depend upon enforcement through expensive and complex procedures.
For this reason, laws that prohibit the false designation of goods as “folklore” or “tradi-
tional art” enforceable by the state may be beneficial. Established laws in the United States
that prohibit the false designation of “Indian” arts and crafts may be examined to assess the
benefits and limitations of such labeling requirements.

Section 305(c) of Title 25 of the United States Code makes it unlawful for a person to
display for sale or sell a good “in a manner that falsely suggests it is Indian produced, an
Indian product, or the product of a particular Indian or Indian tribe or Indian arts and
crafts organization.” It also provides a mechanism for the Indian Arts and Crafts Board to
assist Native Americans and their tribes and associations to register their own certification
marks.109 Under this law, both members of Indian tribes and the United States government
may prosecute violators, so that Indian tribes with limited resources are not left with the
expensive and time-consuming task of enforcing labeling requirements.

New Mexico has embraced this principle and expanded it. In New Mexico, not only is
it unlawful to misidentify a good as “Indian,” but it is also the affirmative duty of anyone
selling an Indian product “to make due inquiry of his suppliers concerning the true nature
of the materials, product design and process of manufacture to determine whether the
product may be lawfully represented as authentic Indian craft.”110 In New Mexico, viola-
tions of the labeling requirements result in both civil and criminal penalties.

Labeling laws appear to offer many benefits. First, they are relatively simple to draft and
police, since they do not require complex registration schemes. Further, the statute could
enable both government enforcement and a private right of action. Finally, the proscribed
behavior may be defined with enough clarity that it is easily understandable and avoidable
by merchants. Labeling laws protect the interest of attribution by prohibiting the sale of
falsely labeled imitations. Compensation will be furthered where merchants turn to those
folklore products that can accurately be labeled authentic. Finally, distortion may be less-
ened in the mind of consumers when labeling creates a more informed marketplace.
Consumers will learn to distinguish the authentic from the inauthentic items, and demand
for the latter can be expected to decrease.

Labeling requirements have limitations. Labeling requirements do not control the use or
misuse of folklore once purchased. Nor can labeling requirements assure that the originat-
ing group provided informed consent for the initial sale or that they obtained fair com-
pensation. Finally, labeling laws do not prevent distortions, so long as the goods at issue
are not falsely passed off as authentic or Indian.

Patent Implications for Folklorel1l
The criteria of novelty and non-obviousness, the unpatentability of products of “nature,”

the concept of “inventor,” and the limited duration of protection all present substantial
obstacles to the patenting of non-Western forms of innovation.112 “Novelty” means that
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the claimed invention differs from the prior art in that no single invention or descriptions
of it contain all elements of a claim.113 Even where an invention is novel, it may not be
patentable because it is “obvious.” 114 An invention is obvious if a person with ordinary
skill in the relevant art could reasonably believe, at the time of the invention’s conception,
that it was to be expected. As one commentator notes, “Patents reward the kind of indi-
vidual, secretive effort epitomized by the lone scientist in his basement laboratory.”115

The ideology of the sole inventor may be descriptively suspect in industrialized nations,
but it meshes with romantic conceptions of inventorship. In non-Western and Indigenous
societies, individual inventorship is likely to be more suspect even as an ideology. In the
latter case, knowledge is often descriptively and conceptually seen as collective and built
upon prior knowledge. Singling out an individual as an inventor entitled to monopoly
rights would be problematic. Although similar concerns arise with respect to copyright
laws, the impact in that context would be less, since patent rights are so “strong.” That said,
the internal division and conception of ownership within a group is separable from the
issue of ownership with respect to those outside the group.

The non-obvious criterion effectively requires some “inventive step,” such as through
purification of naturally occurring substances. The application of this requirement to folk-
lore is problematic. First, rarely would a shaman have an incentive (other than to get a
patent) to take this step. Second, these steps favor those who possess sophisticated labora-
tory techniques. For example, Naomi Roht-Arriaza describes how the neem seed has been
used in India for hundreds of years as a pesticide, yet the only patent protection obtainable
is for the laboratory-purified derivatives, which is held by the company that made the
purification. No compensation or recognition is due, under the patent laws, to the people
who discovered the beneficial uses and ensured the perpetuation of the seeds.116 Patent
law as currently conceived raises other issues, given its emphasis on “reproducibility” and
maintaining knowledge in secret prior to obtaining a patent.

One author, Michael J. Huft, considers closely the concept of co-inventorship.117 After
discussing United States case law on joint-inventorship, Huft argues that in many situa-
tions the collaboration of an Indigenous healer with a Western drug developer should
result in each being a joint-inventor.118 The difficult issue is exactly what contribution,
under existing law, is required for the Indigenous knowledge to be deemed an element
essential to the “conception” of the invention as described in the patent claims. Legislative
modifications may be possible to specifically define the circumstances in which parties are
considered joint-inventors. Such recognition would serve the concerns for compensation,
attribution, and to a lesser degree authorization (any joint-inventor can exploit the patent
without the permission of any other joint-inventor). However, it would do so only for the
individual involved, absent agreements within the community as to the division of owner-
ship interests. Another proposal would require — as part of any patent application in which
the invention is derived from Indigenous knowledge — a declaration that informed con-
sent has been obtained.119 A patent issued with a false statement of informed consent
could be subject to revocation.

Trade Secret Implications for Folklore
Trade secrets have received scant attention in the literature on folklore protection.120

Yet of all the standard intellectual property law regimes, trade secrets may be most fruit-
ful in advancing the concerns of secrecy, compensation, authorization, informed con-



Global Steps to Local Empowerment 131

sent, and preventing distortion, especially when used in conjunction with the contrac-
tual framework described in the following section. Perhaps the lack of discussion is due
partly to the fact that only with TRIPS have trade-secret laws become an increasingly
international requirement.121

In the United States, trade-secret law developed through the courts rather than the leg-
islature. Thus, it is conceptually flexible and expansive: information of any kind which
has potential commercial value and which has been the subject of reasonable steps to
maintain its confidentiality will be protected.122 The owner will be able to get judicial
relief against those who have stolen or revealed it in violation of a duty of trust.
Misappropriation includes both the disclosure or use of the trade secret of another with-
out express or implied consent and the acquisition of a trade secret by a person who
knows or had reason to know the trade secret was acquired by improper means (e.g., theft,
bribery, misrepresentation, breach or inducement of a breach of a duty to maintain
secrecy).123 A trade secret is not lost, for example, where an employee reveals the infor-
mation, if there is an express or implied duty to maintain the secrecy of the information.
Remedy may be had against the employee and against the third party if he or she knew or
had reason to know of the misappropriation.

A trade secret can consist of any kind of information (formulas, processes, inven-
tions, etc.) so long as it has the potential (even if unrealized) to provide a commercial
advantage. In determining what makes particular information a trade secret, courts typ-
ically consider numerous factors: the extent to which the information is known outside
the owning entity, the extent to which it is known by members inside the entity, the
extent to which measures have been taken to protect the secrecy, and the value of the
information to the owning entity.124

Once a trade secret is established, it may be sold or licensed to others. If a court finds
theft or misappropriation has occurred, it may issue an injunction preventing use of the
information, and it may award compensatory damages. Trade secrets are generally owned
by collective entities, such as corporations. Because absolute secrecy is not required, but
only “reasonable precautionary measures,” courts typically look to the type of secrecy
employed in the industry involved. Courts have been guided in this area by close contex-
tual analysis and not ideological conceptions of “authors” and “inventors,” creating a flex-
ible area of law that is fruitful to explore.

For example, it would be fully consistent with existing concepts of trade-secret law to
protect knowledge from disclosure outside of a group if that group (or appropriate peo-
ple in it) can show the information was subject to disclosure restrictions, written or
implied, which are part of the cultural practices of that group. Thus, trade-secret law
readily lends itself to incorporating concepts and practices of the applicable groups
themselves. Within a given group, some information will not be subject to restrictions
while other information will be. Where the customs and practices show that the party
disclosing or using the information knew or should have known of these restrictions, use
of the information would be a misappropriation.

Contractual Framework
Legally recognizing misappropriation in certain kinds of traditional or Indigenous knowl-

edge in itself not only promotes the interests of authorization, secrecy, compensation,
informed consent, and preventing distortion but also provides a “property” hook on which
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a contractual framework can be hung. In the biodiversity literature, there has been much
emphasis on contractual arrangements.125 One frequently cited example is a contract
between Merck Pharmaceuticals and INBio, a private non-profit biodiversity institute cre-
ated by the Costa Rican government.126 The agreement is said to provide Merck with a cer-
tain number of natural extracts in exchange for up-front money and royalties on any
commercialized products. INBio is required to provide some of the funds to natural con-
servation, and Merck is to provide technical training to Costa Ricans.127 In this particular
contract, however, it is unclear whether and how Indigenous individuals and communities
will benefit, since the contract does not directly implicate INBio’s relationship with the sup-
pliers of the information and samples.

The potential of private contracts nonetheless provides, as noted by Naomi Roht-
Arriaza, the benefits of allowing Indigenous and local communities to bypass the state and
negotiate on their own behalf.128 Further, contracting provides parties with the potential
to ensure that the use of information and resources is acceptable to the community and that
benefits go back to the community.129 One patent scholar notes that “the low frequency of
these transactions, coupled with high policing and enforcement costs, make such private
contracts preferable to a worldwide system of intellectual property rights in Indigenous
plant and animal species.”130

On the other hand, oft-noted problems with private contracts include disparities
between the parties in information, bargaining power, and enforcement capacity. Perhaps
more problematically, when the information is available from several groups within a state
or in different states, the party seeking the information will go to the group or state that
has it at the lowest cost (meaning at no cost where no property right is recognized). Thus,
although private contracts may benefit groups that adopt the practice, those who do not or
cannot require contracts (in effect, giving away its information and resources) will be the
target of increased exploitation. The groups seeking contracts may ultimately find they
have priced themselves out of the market simply by refusing to give away the information.

Despite these problems, the Mataatua Declaration, for example, specifically calls for the
consent of the appropriate Indigenous people prior to any commercialization of biogenetic
resources obtained from the community,131 which presumably would be embodied in some
form of binding arrangement. Given that authorization, informed consent, and compensa-
tion are key issues, it is hardly surprising that Indigenous groups and local communities
want to maintain control and not delegate it to states or other entities, as would be done
under the Model Provisions.

What is proposed here, in necessarily broad form, is a kind of overarching contractual
framework, such as that provided by the Uniform Commercial Code in the United States.
This framework, which applies to the sales of goods, aims at ameliorating disparities in
information and bargaining power by implying terms (such as warranties) and requiring
certain agreements to be in writing.

For example, drawing on the discussion of trade secrets above, a “uniform folklore
code” could be applicable to any information which:

1. constitutes folklore which has potential commercial value; and
2. is subject to restrictions on disclosure, as shown by past and present cultural
practices.

Once the subject of the uniform folklore code is defined, the parties would be required to
negotiate a contract for the information, or the law would presume an illegal misappropri-
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ation where the information is obtained in violation of the restrictions in (2) or from any-
one who the obtainer knew or should have known obtained the information in violation of
(2). Violations could be enforceable by the group itself or, with its consent, a governmen-
tal agency or NGO, and violators could be subject to penalties.

Once the party that desires the information is forced to deal with the authority that
traditionally controls the information, the law should require that all contracts involve
the informed consent of the relevant group or community. A court could consider
whether informed consent was obtained by determining whether the group or individual
traditionally vested with control over the information was consulted and consented.
Obviously, many other factors could be added to create presumptions as to whether there
is informed consent.

Additionally courts could imply certain terms where the contract is silent. Some exam-
ples could be implying:

i. minimum royalties set by the state;

ii. aprovision providing for attribution of the community as creator and steward of the
information in appropriate places, such as publications, patent applications, and
copyright registrations;

iii. a provision that grants the community control over distorting uses; and

iv. a provision designating an NGO as a third-party beneficiary to enforce the contract
where it has authorization from the group.

Additionally, other terms could be filled in where the contract is silent.

A framework such as the above provides both the flexibility to empower local groups to
contract for highly specific terms and protection from overreaching. Importantly, this sort
of framework, if done on an international scale, can minimize the potential for increased
exploitation which may otherwise arise when only some groups (or groups in some states)
are able to protect their knowledge through contracts. Such a framework would extend
protection by uniformly defining what material must be obtained through contract (with-
out use of it being presumed an unlawful misappropriation), thus mandating at least face-
to-face interaction to determine those contractual terms.

IV. Towards an International Approach

Although some hold it impossible to define and, therefore, regulate folklore, since 1989
more and more people have recognized the need to protect folklore as a part of preserving
cultural and biological diversity. If any universal goal unites us now, this is surely one. But
we must avoid another ten years of waiting for the formulation of a single all-encompass-
ing and effective solution. Instead, Member States should be provided with many options.
These options should have the potential to function within an international framework we
hope to develop. | have brought together several options that could advance some key con-
cerns by modifying existing intellectual property laws. | have also suggested that a con-
tractual framework could empower local communities.

An international instrument could be drafted which provides both clear direction and
room for experimentation. Such an instrument would specify minimum rights and provide
for national (non-discriminatory) treatment, such as in the Berne Convention. Any mini-
mum right adopted should balance being specific enough to provide clear guidance with
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being broad enough to allow each Member State to experiment with different means of ful-
filling its obligations. The following ways of asserting some substantive minimum rights
are culled from the above discussion and could be incorporated in such an instrument:

1. recognizing traditional communal forms of authorship and ownership in copyright
(including moral rights as well as economic rights), such as by incorporating con-
cepts of a group’s customary law within the definition of copyright “authorship” and
“ownership”;

2. preventing the registration of sacred symbols and words as trademarks, except
where authorized by the group itself;

3. requiring all patent applicants who used information derived from a group’s folk
knowledge of plants or other resources during the process of invention to sign a
sworn declaration that the information was provided with the informed consent of
the relevant individual and/or group, and making negligent and intentionally false
statements punishable and issued patents subject to revocation (possibly with roy-
alties disgorged);

4. expressly expanding trade-secret law to recognize a group’s restrictions on the dis-
closure of potentially commercially valuable information, as such restrictions are
shown through the past and present cultural practices of the group;

5. adopting a contractual framework applicable to potentially commercially valuable
and traditionally restricted folklore, requiring informed consent for its use, and
implying terms such as attribution rights and minimum royalties, as well as setting
presumptions as to whether such consent has been obtained from the relevant group.

The above are a small sampling of the kind of minimum rights which could be included.
UNESCO should take a leading role in the development of such an instrument. Prior to the
adoption of a new instrument, UNESCO should also work to educate Member States and
groups within them on the tools that could be created on a national basis.

Conclusion

International work with attention to local relations must be the goal, because although
folklore is “local,” its loss is surely a global phenomenon. Legal options should aim to
empower those who are stewards and innovators of the folklore being protected, taking
cognizance of the varied and complex social relations in and through which folklore is
embodied and changes. Effective solutions will consist of both international cooperation
and local empowerment.
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Adoption and Implementation of the 1989 Recommendation on the Safeguarding of Traditional Culture
and Folklore (1989),” p. 10.

Id.

Draft “Pre-Evaluation on the Activities Related to the Preparation, Adoption and Implementation of
the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore (1989),” pp. 11-12.
Mataatua Declaration, Sections 1.1 and 1.8.

Suva Declaration.

1989 Recommendation.

17 Mich. J. Int'l Law 919, pp. 929-30.

1989 Recommendation, Section

1989 Recommendation, Section G(g).

Mataatua Declaration, Sections 1.8, 2.1

Suva Declaration.

Charter of Indigenous-Tribal Peoples of the Tropical Forests: Statement of the International Alliance
of the Indigenous-Tribal Peoples of the Tropical Forest, Penang, Malaysia, 15 February 1992, quoted
in Darrell A. Posey, “International Agreements and Intellectual Property Right Protection for
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Indigenous Peoples,” in Intellectual Property Rights for Indigenous Peoples, Tom Greaves, ed. (SFAA
1994) p. 234.

For a discussion of the potential harm of “absolutist” claims to ideas and the resulting “border con-
trols” on the flow of information, namely reification of ethnic and nationalist claims of “purity” see
Michael F Brown, “Can Culture be Copyrighted?” Current Anthropology, volume 39, number 2
(April 1998).

Suva Declaration.

1989 Recommendation, Section E.

Draft “Pre-Evaluation on the Activities Related to the Preparation, Adoption and Implementation of
the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore (1989),” p. 69.
See “1967, 1982, 1984: Attempts to Provide International Protection for Folklore By Intellectual
Property” prepared by the International Bureau of WIPO for the UNESCO-WIPO World Forum on
the Protection of Folklore for a discussion of this process.

More specifically, the Model Provisions cover only “artistic” expressions of folklore, regardless of
whether they are fixed in tangible form. These explicitly include verbal expressions such as folk
tales, folk poetry, and riddles; musical expressions such as folk songs; and expressions by action,
such as folk dances. Also included are material expressions such as drawings, paintings, carvings,
musical instruments, and architecture.

Any use of an expression of folklore through publication, reproduction, distribution, public
recitation or performance outside of its “traditional or usual context” with gainful intent is subject
to authorization. In order to balance between protection against abuses, on the one hand, and the
encouragement of ongoing development, on the other, the authorization requirement does not
apply where the expression of folklore is used for educational purposes. Nor does it apply where
elements are “borrowed” to create an “original work,” providing such utilization is compatible with
fair practice.

Each nation is to designate one or more “competent authorities” to whom an application for
authorization is to be made. Where the competent authority grants authorization, it may fix and col-
lect fees, to be used in promoting national culture or folklore. Use of folklore without required
authorization is prohibited, and the user may be subject to fees and a fine.

Separate from the authorization requirement, the origin of an expression of folklore must be
indicated in any printed publication and in connection with any communication to the public,
where such expression is “identifiable.” Failure to acknowledge the source results in a fine.
Purposeful deceit as to the origin of objects or performances, as expressions of folklore of a certain
community, where in fact they do not originate, is punishable by a fine and imprisonment. Finally,
any person who makes, distributes, or offers for sale objects, or publicly performs or organizes pub-
lic performances or broadcasts of expressions of folklore in a way that purposefully “denatures”
them in a manner “prejudicial to the cultural interests of the community concerned” is punishable
by a fine or imprisonment.

In 1997, at a joint UNESCO and WIPO World Forum, a Plan of Action noted that there is no inter-
national standard for protection and that copyright is inadequate. UNESCO and WIPO were asked,
as part of the Plan of Action, to set up a Committee of Experts to undertake regional consultations
and to complete the drafting of an international agreement on the sui generis (unique) protection of
folklore by the second quarter of 1998.

“1967, 1982, 1984: Attempts to Provide International Protection for Folklore by Intellectual
Property” prepared by the International Bureau of WIPO for the UNESCO-WIPO World Forum on
the Protection of Folklore, p. 12.

Id., p. 13.

Draft “Pre-Evaluation on the Activities Related to the Preparation, Adoption and Implementation of
the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore (1989), pp. 53-55.
155 EX/Decisions (Paris, 3 December 1998). The regulations define several criteria. These include
both cultural criteria and protection criteria. Examples of cultural criteria include the submission’s
outstanding value as “a masterpiece of human creative genius,” its “roots in the cultural tradition
or cultural history of the community concerned,” its role as a means of “affirming the cultural iden-
tity of the peoples and cultural communities concerned,” its excellence in the application of the skill
and technical qualities displayed, and its risk of disappearing. In addition to cultural criteria, a plan
of action must be submitted showing how the folklore expression will be preserved, protected, sup-
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ported, and promoted over the next decade. It must provide details of its compatibility with the
1989 Recommendation. Importantly, details of the measures taken to involve the communities con-
cerned in preserving and promoting their own oral and intangible heritage also must be provided.
Such as exist in Japan, for example.

24 Denv. J. Int'l L. & Pol'y 109, p. 112.

23 N. C. J. Int'l Law & Com. Reg 229, p. 244.

Stephen B. Brush, “A Non-Market Approach to Protecting Biological Resources,” in Intellectual
Property Rights for Indigenous Peoples, Tom Greaves, ed. (SFAA 1994) p. 133.

Surendra J. Patel, “Can the IPR System Serve the Interests of Indigenous Knowledge?” in Valuing
Local Knowledge, Steven B. Brush and Doreen Stabinsky, eds. (Island Press 1996), p. 319.

1989 Recommendation Section F(a).

See Peter Jaszi and Martha Woodmansee, “The Ethical Reaches of Authorship,” South Atlantic
Quarterly, 95:4 (Fall 1996), which argues that “author” in the modern sense of a “sole creator of
unique literary and artistic works” is a relatively recent invention, and calls for a re-envisioning of
intellectual property to address such issues as joint ownership. See also James Boyle, Shamans,
Software, & Spleens: Law and the Construction of the Information Society (Harvard University Press,
1996) and 23 N. C. J. Int'l Law & Com. Reg 229, p. 246.

Bellagio Declaration.

Mataatua Declaration, Section 2.5.

Even within the West, the underlying rationale varies. The United States emphasizes the economic
incentives over moral rights inhering by nature in the author, whereas Continental Europe empha-
sizes a more “romantic” conception of authorship and concomitant moral rights over economic
incentives.

The author ultimately views this calculus as, at best, different for different types of work (software
with a market life of 2 years, as compared with a novel which may have a market life of 100 years)
and, at worst, entirely indeterminate.

Consider, for example, twin carvings (ere ibeji) of the Yoruba, in Nigeria. The Yoruba have one of
the world’s highest twinning rates, and they attach special significance to twins. If twins are treated
properly, they can bring great rewards to their family, but those who mistreat twins may bring grave
misfortune upon themselves. Twins are believed to share one soul, and therefore, if one dies, there
is fear that the remaining twin will follow his or her sibling back into the woods, from which twins
are thought to come.

The family that has twins traditionally purchases a wooden figure from a carver who sculpts the
figure, more or less as he pleases. When a twin dies, the figure undergoes ceremonies with a priest-
ess. It is then delivered to the family. The family dresses it, adorns it with jewelry of spiritual sig-
nificance, feeds it, and brings it to the marketplace and festivals. In many ways it is treated as a
living member of the family. Over time, the dressing, feeding, and cleaning of the figure alter the
original sculpture. To the carver it is perhaps simply a material object or work of “art,” but to the
family it is surely much more.

What is the “work” in this instance? Is it the original figure purchased by the family? Is it the
figure as it undergoes physical changes? Are multiple works involved? Who is the author? Is it the
original carver, or the family, or both? More importantly, who should be given the incentive to
encourage the protection of this tradition? What should this incentive be? Art production, and all
intellectual endeavor, is ultimately a product of complex social relationships. The economic incen-
tive given by copyright law;, which grants the carver copyrights in the sculpture, is likely to be impo-
tent in assuring the ongoing vitality of this tradition. The unthinking application of Continental
European “moral rights,” which act to prevent distortion, could actually end the practice, by allow-
ing one such carver to prevent a family from violating the integrity of the original work. Consider
that in some instances the traditional wooden figures are being replaced with imported Western
plastic dolls; clearly granting monopoly rights to the sculpture will do little to alter this fact. See
Brad Simon, “The Envisioning of Envisioning Africa,” Journal of Museum Anthropology 16(2):55.
For example, many have noted that the weakness of copyright protection and the perceived lack of
patent protection did little to slow the growth of the software industry in the United States.

The following discussion is presented with the recognition that: (1) intellectual property laws as
currently conceived can only provide a limited means of meeting some of the interests identified
above in Section I; (2) GATT TRIPS is a reality, along with the culturally specific forms of intellec-
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tual property laws perpetuated by it; (3) any implementation of any law regulating folklore requires
a coherent, on-the-ground assessment of its impact; and (4) there is a great need to consider non-
Western mechanisms of protecting intellectual property to expand the limited discourse.

See the Copyright Act of 1976, as amended, at 17 United States Code, Sections 101-810; 1001-1010.
Copyright law protects “works of authorship” and grants the owner a bundle of exclusive rights,
typically the rights to make copies or authorize others to do so, make derivative works, sell, display,
or perform the work. The laws of most countries grant these rights to the owner of an original work.
The owner is typically the “author” unless the author assigns or licenses one or more of the exclu-
sive rights to another. Copyright covers literary works, audiovisual works, computer software,
graphic works, musical arrangements, and sound recordings.

Copyright typically exists in the United States for the life of the author plus 70 years. After this
time, the work enters the public domain. Corporate entities, not individuals, are deemed the author
and owner of the majority of works. This is due, in large measure, to the “work for hire” doctrine,
which provides that an employee who creates a copyrightable work within the scope of his or her
employment does so for the employer, who is considered not only the owner, but also the “author.”

Copyright is often said to be weak because it does not protect ideas, but only their unique
expression. That is, a copyright in a poem, which contains information about medicinal uses of
plants, does not extend to the information, but only prevents someone from copying the expression
contained in the poem itself. Because a copyright lasts relatively long, compared with a patent, the
monopoly impact would be substantial were it to cover the idea itself. In fact, where there are few
ways of expressing a given idea, the courts have developed the “merger” doctrine to deny copyright
protection.

Not all copies of copyrightable expression are infringements. For example, copyright law recog-
nizes a “fair use” exception. Courts will consider the nature of the work copied (fictional works
obtain more protection than factual), the amount copied, the use for which the copying was made
(educational versus commercial), and whether the copying harmed the market for the copied mate-
rial. Unlike a patent, copyright does not protect against independent creation. Thus, two authors
can own copyrights in substantially the same work, so long as neither copied the work of the other.

The United States used to require that the copyright owner place a specified notice on each copy,
otherwise the work would enter the public domain, although this is no longer the case since United
States acceded to Berne. In the United States, a copyright must be “fixed in a tangible medium,” but
this is not a requirement under TRIPS.

See 30 Conn. L. Rev. 1, p. 16, which notes the first attempts at granting legal protection for folklore
were through copyright laws in such countries as Kenya, Tunisia, and Chile.

In “1967, 1982, 1984: Attempts to Provide International Protection for Folklore By Intellectual
Property” prepared by the International Bureau of WIPO for the UNESCO-WIPO World Forum on
the Protection of Folklore (UNESCO-WIPO/FOLK/PKT/97/19), p. 5, the author states, “It seems
copyright law is not the right means for protecting expressions of folklore. This is because, whereas
an expression of folklore is the result of an impersonal, continuous and slow process of creative
activity exercised in a given community by consecutive imitation, works protected by copyright
must, traditionally, bear a mark of individual originality. . . . Copyright is author-centric and, in the
case of folklore, the author — or at least in the way in which the notion of ‘author’ is conceived in
the field of copyright — is practically missing.”

A license is a transfer of less than all of the rights held by the owner, whereas an assignment is a
transfer of all rights held by the owner.

17 USC Section 106.

Berne Convention for the Protection of Literary Works (Paris Text, 1971).

See Dodd v. Fort Smith Special School District No. 100, 666 F Supp. 1278 (W.D. Ark, 1987).

17 USC Section 101.

17 USC Section 106A(3).

See the Lanham Act, 15 United States Codes, Sections 1051-1127. Trademark law protects the
images, symbols, names, or even the overall “look and feel” that distinguishes a particular product
or service. A trademark can include distinctive shapes, scents, color, as well as the more typical
word or design. Marks which are arbitrary or fanciful with respect to the goods or services may be
registered, whereas a mark which merely describes the goods or services may only be registered if
the mark has acquired meaning as a source identifier. Words which are “generic” in that they sim-
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ply name the genus of products or services (“Filter Company” for a company selling or making fil-
ters) can never function as a mark.

Once a trademark is established, only the trademark owner may use the name or symbol in con-
nection with similar commercial products. The use of marks which are likely to cause consumer
confusion can be enjoined by court order, and damages may be obtained. By restricting use of trade-
marks, the law protects both the goodwill that businesses build through the sale of their products,
and the consumers’ expectations that the product he or she purchases is authentic and of predictable
quality based on past purchases. Unlike copyright, the protection lasts indefinitely, so long as the
mark has not been abandoned. Although in the United States, trademark rights arise through use in
commerce, trademarks may also be registered at the federal level. Federal registration results in sev-
eral benefits, namely the presumption of nationwide use rights, constructive notice to third parties,
and the ability for a mark to become “incontestable” after five years of use.

In addition to trademarks, several countries also recognize “collective marks” and “certification
marks.” A collective mark, like a trademark, may consist of a design, symbol, word, product shape,
etc., that is used by members of a group or organization to identify goods members produce or sim-
ply the fact that individuals are members. Collective marks are entitled to registration and the same
protection as other types of marks. The primary function is to identify goods or services which
emanate from the group members, and hence only members can use the mark. The organization
itself must use a different mark to identify its goods or services.

A certification mark authorizes organizations to “certify” characteristics or qualities of products
and services manufactured or provided by others. Certification marks may include regions of origin
(e.g., “Stilton” cheese); product quality (“Good Housekeeping Seal of Approval™); service quality
(“AAA”); or method of manufacture (e.g., “method champenoise”). Certification marks, unlike
other trademarks, may not be licensed or assigned, on the theory that doing so eradicates the mean-
ings the mark may have developed.

One additional noteworthy aspect of federal trademark law is that certain types of marks may be
refused registration. These include “immoral,” “deceptive,” or “scandalous” marks, as well as marks
which “disparage or falsely suggest a connection with persons, living or dead, institutions, beliefs,
or national symbols, or bring them into contempt, or disrepute.” Although few United States cases
have decided what constitutes “immoral” matter, a mark’s scandalous character is to be determined
(1) in the context of the marketplace as applied to the goods or service described in the application,
and (2) from the standpoint of a substantial composite of the general public, which is not neces-
sarily the majority.

USPTO Reg. Nos. 2221870, 2222979, and 2219102.

See 30 Conn. L. Rev 1, pp. 49-51 for a discussion of this law.

A search of the trademark register shows that the National Board of the Young Men’s Christian
Associations owns a collective (membership) mark for “Indian Guides Father and Son Pals Forever
YMCA” (USPTO Reg. No. 0780752). Perhaps more interesting, there is a collective (membership)
registration for the mark “Fagowees” (which is said to come from the Nomacadicindian Tribe, and
which features a design of a tomahawk-wielding “Indian” cartoon) for indicating membership in a
social club (USPTO Reg. No. 1128077).

USPTO Serial No. 73/767992.

Federal Anti-Dilution Act, 15 USC 1125(c). Dilution laws, recently federalized, allow the owner of
a “famous” trademark to seek an injunction to prevent the use of marks that, although not confus-
ingly similar, are likely to dilute the strength of the mark, either through blurring or tarnishing the
consumer associations. For example, the use of “Enjoy Cocaine” in the same type style as “Enjoy
Coke” could tarnish consumer associations, and thus be stopped.

See Decisions Adopted by the Executive Board at its 155th Session (Paris, 19 October-5 November
1998; Tashkent, 6 November 1998), (155 EX/Decisions).

Suzan Shown Harjo et al. v. Pro-Football, Inc., Cancellation No. 21,069 (TTAB 1999). The TTAB
noted that the mark was not scandalous; however, because of its continuous renown and accept-
ance, the word for the football services is inconsistent with “the sense of outrage by a substantial
composite of the general population that would be necessary to find the word scandalous.”
William B. Ritchie v. Orenthal James Simpson (3/15/1999, No. 97-1371) holds an individual had a
“real interest” and “reasonable” belief of damage and could therefore seek cancellation of “O.J.
Simpson,” “0.J.,” and “The Juice” where the individual alleged he believes “in the sanctity of mar-



142

107.
108.
109.

110.
111

112.
113.
114.
115.
116.
117.
118.
119.
120.

121.
117.

123.
124,

125.

126.
127.
128.
129.
130.

131.

Bradford S. Simon

riage” and that the marks are synonymous with “wife-beater,” and submitted petitions of many peo-
ple claiming the marks are scandalous and encourage spousal abuse.

Harjo v. Pro Football Inc., 30 USPQ2d 1828 (TTAB 1994).

Public Law 105-330 (1998).

Although this law has apparently never been enforced, enforcement may be more likely if the Interior
Department enacts regulations, which it has never done since the law was first passed in 1935.
New Mexico Statutes, Sec. 30-33-6.

See the Patent Act, 36 United States Code, Section 1-376. A patent is a monopoly right granted by
a government that allows an “inventor” to prevent others from manufacturing, selling, or using the
invention, as specifically described in the claims of the patent, for a limited time. An invention must
be new, non-obvious, and useful. Unlike every other country in the world, the United States has a
“first to invent” system, meaning that rights accrue to the first inventor, not the first to file for a
patent. Any invention that is published anywhere, put in public use, or placed on sale in the United
States more than one year prior to the filing of a patent application is considered to be in the pub-
lic domain, and hence freely available. Patents do not extend to naturally occurring matter, although
they may be obtained for purified or genetically altered versions of naturally occurring substances.
See 17 Mich. J. Int'l Law 919, for an insightful discussion of this situation.

35 USC Section 102.

35 USC Section 103.

17 Mich. J. Int'l Law 919, p. 936.

17 Mich J. Int'l Law 919, p. 938.

89 Nw U.L. Rev. 1678.

89 Nw U.L. Rev. 1678, p. 1730.

10 J. Envtl. L. & Litig. 1, p. 36.

30 Conn. L Rev. 1., p. 53, concluding that trade secret protection will be available in only a limited
number of cases.

See 23 N. C. J. Intl Law & Com. Reg. 229, p. 441.

The Uniform Trade Secrets Act of 1979 (The National Conference of Comissioners on Uniform State
Law, 1979).

The Uniform Trade Secrets Act, Section 1.

See James Pooley, Trade Secrets: How to Protect Your ldeas and Assets (Osborne/McGraw-Hill, 1982),
pp. 19-23.

See for example, the following chapters in Intellectual Property Rights for Indigenous People (supra, note
58): Janet Mc. Gowan and Iroka Udeinya, “Collecting Traditional Medicines in Nigeria: A Proposal for
IPR Compensation,” Stephen R. King, “Establishing Reciprocity: Biodiversity, Conservation and New
Models for Cooperation Between Forest-Dwelling Peoples and the Pharmaceutical Industry,” and
“Policies for International Collaboration and Compensation in Drug Discovery and Development at
the United States National Cancer Institute: The NCI Letter of Collection.”

See 17 Mich. J. Int'l L. 919, p. 958.

Id., p. 958.

Id., pp. 959-60.

Id.

Robert Merges, “Contracting into Liability Rules: Intellectual Property Rights and Collective Rights
Organizations,” 84 Calif. L. Rev. 1293 (1996), p. 1362.

Mataatua Declaration, Section 2.9.
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At this historical juncture, UNESCO can play a central role in the protection of intellectual
rights in traditional culture. A widespread shift in legal thinking toward a generalized pri-
vatization of knowledge suggests the extension of intellectual property rights (IPRs) to cover
traditional knowledge. But in this paper, | argue that such a measure, while attending to a
matter of equity, would endanger the continued production of this knowledge. To pursue
both equity and preservation, | argue that traditional knowledge should be put in the pub-
lic domain, but only under two conditions: if the public domain itself is protected from mis-
appropriation and if there is a fair retribution whenever such knowledge leads to commercial
ventures. Just as TRIPS (Trade-Related International Property Agreements) has ensured that
the private domain as expressed by Intellectual property rights is protected worldwide, the
public domain needs to be similarly protected from piracy. Each country can enforce such
regulation of the public domain within its own boundaries. Yet one country’s public domain
might be privatized in another country. Thus, UNESCO and WIPO are in a unigue, instru-
mental position to carry out this project, which is clearly within their mandate.

The Public and the Private Domain

A double standard prevailed until a few years ago for seeds, drugs, and other such products
in contrast to genetic resources and associated knowledge. The latter, on the premise that
they could potentially benefit all of humankind, were deemed to be its common heritage
and hence freely accessible. Seeds and drugs, on the other hand, while equally potentially
beneficial to mankind as a whole, were protected by intellectual property rights
(Cunningham 1993). Two alternative responses to this inequity came initially to mind (we
will later see that there are more than just two options). One's choice seemed to be either
to pursue a privatization of genetic resources and traditional knowledge or to advocate a
suspension of intellectual property rights on products derived from them, putting these
products into the public domain. In the seventies and the eighties, and in connection with
seeds, this latter option seemed to gain some ground, particularly through the FAO (Food
and Agriculture Organization), which acknowledged the contribution of generations of
farmers. The version of UPOV (Union for the Protection of Plant Varieties) that was
accepted in 1975, for instance, exempted farmers from the regulations imposed on every-
one else regarding the exchange of seeds or their reutilization from one year to the next.
In the early nineties, privatization gained momentum. UPOV was amended in 1991 and
toughened, affording protection to plant breeders that comes very close to patenting. In
1992, the Convention for Biological Diversity (CBD) established that genetic resources
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should fall under the sovereignty of national states. Furthermore, many states translated
sovereignty into property, though the two concepts are by no means equivalent. But the
most drastic of all these instruments, because of the commercial sanctions attached to it,
was TRIPS, which came out of the Uruguay Round of the GATT Negotiations in 1994.
TRIPS provisions are mandatory for every member of the World Trade Organization. Under
TRIPS, intellectual rights were granted protection irrespective of the country where the
right had originated. States must internalize legislation accordingly, although at different
paces; developing nations were given until 2000 to comply, whereas the least developed
countries were granted another five years.

Although I lumped them together for the sake of pointing to the growth of privatization,
CBD and TRIPS respond to very different interests and even contradict each other in cer-
tain aspects. CBD was drafted under the auspices of the United Nations in the context of
the Rio Earth Summit and is perceived to take into consideration the interests of resource-
rich countries, most of them in the Southern Hemisphere. It was signed and ratified by
more than 170 countries. The most notable exception is the United States, whose President
signed the Convention in 1993, but whose Congress refused to ratify it. The United States,
on the other hand, was the main force behind the TRIPS Agreement, which ultimately
serves its technological preponderance. As mentioned above, commercial sanctions in the
form of trade retaliations account for the persuasive power of TRIPS.

The CBD explicitly deals with the rights of local people, and it does so in collective
terms. Article 8(j) recognizes that each contracting party shall

subject to its national legislation, respect, preserve and maintain knowledge, innovations
and practices of Indigenous and local communities embodying traditional lifestyles rele-
vant for the conservation and sustainable use of biological diversity and promote their
wider application with the approval and involvement of the holders of such knowledge,
innovations and practices and encourage the equitable sharing of benefits arising from the
utilization of such knowledge, innovations and practices.

How are countries to implement the CBD? Several general meetings have already been
convened, the fifth held in Nairobi in the spring of 2000, and the issue of Indigenous and
local knowledge at these meetings has gained unprecedented importance. Under the spon-
sorship of Spain, two events to discuss this single issue were organized. While the first one
was a seminar, the second, held in Seville about two months before the Nairobi Convention
in 2000, brought in official delegations from over one hundred countries and was preceded
by an Indigenous Forum.

Thus, the nineties saw a growth in public visibility of the issue of local and Indigenous
knowledge. Paradoxically, they also seem to have confined mainstream institutions search-
ing for appropriate approaches to the issue within the narrow boundaries of the decade’s
generalized push for privatization.

The defense of the expansion of the public domain, important in the UN until the eight-
ies, and which echoes debates advocating public domain for software (see Boyle 1996), lost
some ground. Rather, mainstream institutions were arguing for the extension of intellectual
property rights to local knowledge with all their associated features and in particular an
exclusivity clause.

The problem with applying intellectual property rights to traditional knowledge and
enforcing an exclusivity clause is that it changes the basic ways this knowledge is pro-
duced. If that knowledge were simply a legacy from the past, there would be no problem
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at all. But knowledge, as part of culture, is essentially innovative. Local knowledge is based
on speculation and experimentation, and it needs to have a proper institutional base.
Moreover, traditional knowledge is part of a way of life that has inherent value in itself.

What then is a workable legal logic? Indigenous people have been arguing in several
international forums that one cannot separate traditional knowledge from a much larger
context, which includes land and sociability. But even if one were to isolate and focus
exclusively on traditional knowledge, would the aim be to use it, along with its practices
and innovations, for profit in the market, or more inclusively to promote its continued
existence? Is it merely present knowledge we would be discussing, or present and future
knowledge? That is, are we focusing on available knowledge or rather on the processes that
produce knowledge? “What is Traditional in Traditional Knowledge,” the final document
of the Convention of the Parties in Buenos Aires in 1996, reads, “ is not its antiquity but
the way it is acquired and used.”

It is sometimes argued that there are radical differences between contemporary Western
systems of knowledge and traditional knowledge. Whereas there are indeed important dif-
ferences, lumping together all traditional knowledge systems might underplay precisely
what needs to be emphasized: the extreme diversity of these systems. The real conundrum
is, as | see it: how is one to organize the interface, not between two very different systems,
but rather between one globalized IPR system and a multitude of different local regimes
with specific colonial histories?

The issue therefore cannot be discussed in the abstract. Let us take as an example one
proposal that is on the table and that has been gaining ground in Ethiopia and in many
Latin American and English-speaking African countries, although it originated in
Southeast Asia. | am referring to the Community Intellectual Rights as they were originally
proposed by the Third World Network (Nijar 1994, 1996). Note that the term property is
conspicuously absent in the expression. The basic idea is that traditional knowledge should
stay in the public domain for anyone to use, but that originators should share in the ben-
efits when it is used for commercial purposes. Furthermore, these rights should not be sub-
ject to time limits. This is in stark contrast to contemporary practice of IPRs, which
requires exclusivity and a limited timeframe.

In other words, the expectations of the two systems are reversed: free access and public
domain versus monopoly and secrecy; unlimited time frame for intellectual rights versus loss of
intellectual rights after a certain time.

It is worth remarking that in the seventies and the eighties, UNESCO and WIPO (World
Intellectual Property Organization) devised instruments such as the domaine public payant
to address similar issues in their dealing with the protection of folklore. Domaine public
payant is a system by which a user of materials in the public domain is required to pay for
a compulsory license. UNESCO and WIPO issued the Tunis Model Law in 1976, which dealt
with folklore among other copyright legislation. In 1982, they issued the “Model Provisions
for National Laws on the Protection of Expressions of Folklore Against Illicit Exploitation
and Other Prejudicial Actions,” which was followed by its international instrument coun-
terpart, the “Draft Treaty for the Protection of Expressions of Folklore Against Illicit
Exploitation and Other Prejudicial Actions” (Kuruk 1999, 813-16). Although much could
be argued in relation to the states being the recipients of the domaine public payant fees and
there being no necessary provisions for channeling them to the local people, the fact remains
that this is an important attempt at dealing with the intangible heritage.
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Protection of the Public Domain and the Role of UNESCO

Because of TRIPS, countries have been obliged to respect within their boundaries the intel-
lectual protection granted by other countries. But the converse is not true: no generalized
obligation exists for countries to recognize each other’s public domain. As a result, knowledge
that has been in the public domain for generations in one country might be privatized and
enjoy IPRs in another country. The original country is not only excluded from benefits but
also ironically obliged by the TRIPS Agreement to honor such an intellectual right. What
was originally in the public domain in the country could come back, thanks to these regu-
lations, as private property.

This being the situation, it is no wonder that accusations of piracy are being launched
against First World countries. Australian breeders are being accused of using material held
in trust by the Consultative Group on International Agricultural Research (CGIAR)
germplasm banks (in the public domain) and patenting it (RAFI 1997). The United States
Patent Office (USPO) granted a patent to a variety of ayahuasca, a plant known all over the
western Amazon for its hallucinogenic properties. Stabilization of the extract of widely
known Indian neem was sufficient for the USPO to grant it a patent, which was subse-
guently acquired by a giant corporation, W. R. Grace & Co. Indian NGOs are disputing for-
eign patents on thirteen traditional products, of which the most well known is neem. A
notable decision, a first, was achieved in regard to another U.S. patent on turmeric. This
patent was revoked by the USPO in 1997, two years after having been granted, after the
New Delhi-based Council for Agriculture Research raised objections on the basis of Indian
prior traditional knowledge and use of the substance (Shiva 1997).

That a patent on turmeric could have happened in the first place can be partly explained
by still another set of double standards in the U.S. patents procedures. Internally, prior art
can be proved, as it should be by its very nature, through public use. But for foreign pub-
lic domain to be recognized in the United States, a written and accessible source is required
(Sections 102 a and 102 b of U.S. Patent Law, personal communication by P. Ossorio).

The situation is so unclear and volatile that major germplasm repositories, such as the Kew
Gardens, have temporarily suspended providing material on request and the CGIAR banks
have called for a moratorium on granting patents on material they hold. Understandably, so
has the Coordinating Body for Indigenous Organizations of the Amazon Basin (COICA).

The matters | have been discussing are not merely legal. They have a strong moral com-
ponent. Legally, any biological resource collected prior to the Convention for Biological
Diversity is not bound by its rules. The collector does not have to recognize the source
country’s sovereignty, nor does the collector have to acknowledge or reward in any way the
people who conserved the resource and first experimented with it.

Yet, on moral grounds, important bodies like the aforementioned Kew Gardens and
the CGIAR banks feel uneasy with the situation and are struggling to set guidelines.
Ethnobotanical databanks, from which many pharmaceutical companies get relevant
information, are likely to be involved soon in similar ethical concerns. Similarly, aca-
demic researchers have moral qualms about publishing any ethnobotanical data, since
this amounts to putting it in an unprotected public domain, free to be appropriated by
anyone.

In short, this state of affairs is hindering many kinds of scientific, educational, and
cultural activities.

No country on its own can ensure that other countries will respect its internal regulations
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unless an International Convention is subscribed to. This is where UNESCO and WIPO can
have a decisive role. They could develop an international agreement under which countries
could make traditional knowledge publicly available, with the provisions that:

e it would not be privatized in other countries

* local and Indigenous communities would share in the benefits of commercial initia-
tives or products that derive from their knowledge, for example, through an updated
version of domaine public payant

One might argue that the attempt at enforcing such a model in relation to folklore
failed in the eighties for lack of political support. Neither the “Model Provisions” nor
the “Draft Treaty” for the Protection of Folklore were adopted anywhere. And yet, one
has to consider the unprecedented mobilization of traditional people and some govern-
ments around the issue of local and Indigenous knowledge after the Convention for
Biological Diversity of 1992. This is a totally new situation that would permit UNESCO
to launch a successful initiative.
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Introduction

This paper examines existing UNESCO texts! and programs relevant to the safeguarding of
traditional cultural and folklore heritage (“folklore”),2 in order to consider the need to
elaborate a new Convention; it also examines the viability of these texts and programs as
the basis for the new initiative. Recognition of “intangible heritage” as a subject for pro-
tection is one of the most significant recent developments of international cultural heritage
law;3 and identifying its character has been a major challenge.# Understanding the signifi-
cance of the transmission of information (e.g., how a carpet is hand-woven) and of the skill
of the producer of this heritage is central to its definition. The human (social and eco-
nomic) context of the production of intangible heritage requires safeguarding as much as
the tangible product itself and must be considered in evaluating existing or future protec-
tive measures. This perspective addresses the enormous economic and cultural impact of
globalization, which is mostly perceived as a threat to the continued existence of this her-
itage itself,® but which also has the potential to aid its preservation.6 The effects of global-
ization” must be borne in mind when developing any new Convention or other programs
for safeguarding folklore. An international standard-setting instrument is a means of coun-
tering the economic and cultural effects of globalization,8 which, while it may reduce the
role of states, also increases the importance of local identities in countering global pres-
sures.? Giving value to folklore may help states legitimize their role in facing the challenge
of globalism by fostering local cultural identities within the framework of the state.10

The 1972 UNESCO “World Heritage Convention” and Recommendation

The idea of including folklore within the framework of the 1972 World Heritage
Convention (WHC) was raised during its drafting.11 Such heritage may be undervalued by
the state,12 and the WHC would require the state to protect it and the world community
to ensure this happens. Central to this Convention is the characterization of its subject as
a “universal heritage” deserving of international protection;13 and its detailed system for
international cooperation to support parties in applying this Convention makes it a poten-
tial model for raising national and international awareness of folklore.14 The composition
of any World Heritage Committee is crucial, since this Committee formulates the selection
criteria and, if it concerned itself with folklore, would need a broad-based membership that
reflects the diversity of interest groups.15 The flexible character of the selection criteria for
sites is useful, 16 allowing for re-evaluation in the light of changing world conditions. The
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provision of finances1? is important for empowering cultural communities, while educa-
tional programs18 are a valuable means of safeguarding folklore.

It is difficult to see, however, how folklore could be included within the existing defini-
tional terms and provisions of this Convention, which assume that the subject of protec-
tion is a physical entity.19 This presents a major objection to using the WHC as the basis
for safeguarding this heritage, since the Convention would require extensive redrafting to
be applicable. Certain provisions, however, could usefully be included in a new
Convention.20 In general, the WHC has had the positive effect of encouraging govern-
ments to value protected sites, since their inclusion on the World Heritage List lends them
an international prestige. 21

The 1972 Recommendation, developed alongside the WHC, creates a two-tiered approach
to protection that encourages the preservation of certain internationally outstanding exam-
ples of this heritage through the WHC, while also urging Member States to safeguard all
components of this heritage on a national level. The latter is an important long-term aim,
while the former activity raises government and popular awareness of the existence and
importance of this heritage. The Preamble and General Principles of this Recommendation
contain several ideas highly relevant to folklore and worth considering in drafting a new
Convention, in particular, those provisions that reflect the importance of local empower-
ment and the use of “bottom-up” measures.22

The 1989 Recommendation — An Evaluation

This Recommendation characterizes folklore as part of the “universal heritage of humanity,”
which raises complex legal issues23 and seems particularly inappropriate to folklore, given
its local rootedness and its centrality to community identity. The local and global can be
seen as two sides of one coin,24 and a universalist approach may be useful in giving value
to heritage where the state fails to do s0.2°> However, as a legal characterization, it remains
problematic. The list of potential threats is open-ended, because of changing social and
economic factors such as technological advances.26 The requirement for governments to
take action by applying the principles and measures set out in this Recommendation is
clear.2” The definition of “folklore”28 usefully notes its importance to the cultural and
social identity of the community and its dependence on particular methods of transmis-
sion. Despite reference to the cultural community, insufficient emphasis is placed on the
social context of folklore creation and the know-how and values that underpin it.
“Identification”29 notes that folklore should be safeguarded “by and for the group . . .
whose identity it expresses,” suggesting a bottom-up approach that recognizes the need to
empower the community to safeguard its folklore traditions. This, however, is not followed
through in the rest of the text.30

A major criticism of this text is that it is heavily weighted towards the needs of scientific
researchers and government officials. For example, actions for the “Identification” of folk-
lore and the section on “Conservation”31 are essentially concerned with collating and doc-
umenting what data are available in tangible form.32 One suspects that researchers will
benefit mostly from this, despite reference to the needs of “tradition-bearers.”33 This also
implies that the non-utilization and/or evolution of such oral traditions are always a form
of degradation rather than integral to the folklore in some cases. Data collection and doc-
umentation have their value but are favored over measures that would foster the present
and future creation of oral traditions. Another serious failing is the lack of reference to the
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central role of women in producing and transmitting folklore and to ways of empowering
them in this.34 The equal emphasis placed on folklore and those who transmit it,3° and on
acknowledging the importance of the producer community in preserving folklore in the
face of cultural globalization are both positive points.3¢ Certain other specific measures are
less likely to be of direct benefit to the producers of folklore, such as encouraging regions,
municipalities, the media, and associations to create employment for folklorists.37

The limitations of using intellectual property rights (IPRs) as a means of safeguarding
folklore are noted,38 which is significant in the light of current consideration of the role of
IPRs and copyright in this. Section G appears to place at the forefront practitioners and the
development/revitalization of folklore through their exchanges of ideas and experiences, a
positive point since the safeguarding of folklore should start from the cultural community
itself.39 However, few of the proposed actions for international cooperation would clearly
support, encourage, and inform the creators of folklore themselves, which is a missed
opportunity.40 This Recommendation contains provisions which merit consideration for
inclusion in a new Convention text (with some amendment or rewording), particularly the
Preamble and general introductions to sections. However, the heavy emphasis on the needs
of the scientific community is a major weakness, the definition is too narrowly focused, and
the Recommendation fails to safeguard folklore through the social and economic empower-
ment of its creators.

Other UNESCO Actions in the Field of Folklore
Living Cultural Properties/Living Human Treasures

This program#! proposes the establishment of national systems of “living cultural proper-
ties,” who are exponents of folklore. It reflects concern over the effects of globalization of
the economy and culture (especially the communications revolution) on oral and tradi-
tional culture and the producer communities.#2 States are invited to submit to UNESCO a
list of “living human treasures” in their country for inclusion in a future UNESCO World
List.43 The program focuses on the bearers of this heritage and their ability to transmit the
skills, techniques, and knowledge to “apprentices” as the most well-directed response to its
increasing vulnerability.44 This recognizes that the continued existence of folklore is inex-
tricably linked to the social and economic well-being of its creators and that its continued
value to them and their way of life must be sustained, even if changed in the modern con-
text.#> The primary purpose of this system is to preserve the skills and techniques needed
for the continuation of this heritage, an element that is missing from international protec-
tive measures so far, and that must be included in any future UNESCO instrument. The
selection process of exponents of traditional knowledge and techniques for listing them
further underlines the crucial role of the practitioners themselves and their apprentices.46

Masterpieces of the Oral and Intangible Heritage of Humanity Program (1998)

This aims to develop criteria for the selection of “cultural spaces”#’ and popular/tradi-
tional forms of cultural expression to be proclaimed “Masterpieces of Oral and Intangible
Cultural Heritage” (henceforth “Masterpieces™), whose survival is essential to the world
because of their “universal value.”8 A central aim is to raise awareness amongst gov-
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ernments, NGOs, and the producer communities themselves of the value of this heritage
and the urgency of safeguarding and revitalizing it. The description of this heritage as
“intangible” as well as “oral” is important, since the identification of the intangible cul-
tural heritage is a major challenge facing cultural heritage law and this program will con-
tribute towards this development.49 The concept of “cultural spaces” is new and
supports recent work on the idea of cultural landscapes.®0 However, the use of the 1989
Recommendation’s definition of “folklore” (with a minor addition)>! limits the develop-
ment of the concept and perpetuates its weaknesses. Reference to the risk of its disap-
pearance through acculturation®? points to the desire to safeguard this heritage in
response to the effects of cultural and economic globalization. Any instrument designed
to safeguard this heritage must balance the right of the communities concerned to take
advantage of economic, social, and other developments (which may well have a profound
effect on their traditional cultural creations) with the right to preserve the oral and intan-
gible heritage in a living form.>3 The cultural criteria for proclamation include some pos-
itive points worth noting,# while the organizational criteria are mostly “bottom-up” in
approach,® which is appropriate to this heritage. This program includes elements that
can usefully inform a future Convention text.

UNESCO and WIPO — Intellectual Property Rights
and Safeguarding Folklore

The 1989 Recommendation calls on Member States to draw the attention of the authorities
to the work of UNESCO and WIPOQ in the area of using intellectual property rights (IPRs)>6
to safeguard folklore. It makes an important proviso, however, that this work relates to only
one aspect of folklore protection and stresses the urgent need for separate action in a range
of other areas.®” Clearly, protecting the IPRs of creators and performers of folklore/tradi-
tional expressions is imperative to prevent its “improper exploitation” and distortion
through commercialization, but this should be seen as a relatively narrow form of protec-
tion. Overemphasis on this may distort the way this heritage is viewed and the relationship
of the creators to its practice by concentrating on protecting their rights in terms of the
product and/or its public performance. This is not to deny the real problem of inappropri-
ate commercialization of folklore and the value of developing legal protection against unau-
thorized exploitation.8 It is rather that IPRs do not adequately address the most central
concerns for safeguarding folklore — its integrity, its role in expressing the identity of the
community for the community, its continued practice in traditional forms, and its valuing
by the producer community itself.59 It is vital to protect legally not only the product (or
performance) but also the spontaneous act of creation and the social and cultural context
that fostered its production. Furthermore, the definition of the subject of protection in the
1985 Model Provisions®0 excludes many significant aspects of folklore such as beliefs, leg-
ends, practical traditions, craft skills, and other know-how.

In considering current moves to develop a new international treaty on the subject,51 one
should bear in mind the limitations of IPRs in relation to folklore. Further examination of
the role existing or new IPRs can play in the protection of expressions of folklore is a valu-
able exercise that may answer a specific need. However, it is potentially damaging to
UNESCO' aims in relation to folklore if a new Convention on the IPR issues is drafted
independently of one treating this heritage as a whole. If new IPR rules are to be elaborated
on folklore, this should be within the framework of a new UNESCO Convention that
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embraces as broad an understanding as possible of folklore and safeguards not only the
product but also the spontaneous act of creation and its social/cultural context.62 WIPO's
exploring innovative ways of using IPRs to protect expressions of folklore in those contexts
where this is appropriate would be an important adjunct to UNESCO's work.63

Conclusion

In sum, no existing Convention, Recommendation, or other UNESCO text fully addresses
the needs of safeguarding folklore, but an effective instrument could be elaborated taking
into account the above comments. The 1972 Convention and Recommendation contain ele-
ments that might usefully be considered for inclusion but cannot by themselves provide the
basis for a protective regime. The role of the 1972 WHC in raising international awareness
of the value and vulnerability of the cultural heritage should be borne in mind, since such
awareness-raising for folklore is needed. The 1989 Recommendation has positive points
worth keeping, especially some section introductions and the general principles set out in
the Preamble, but it has many limitations as it stands. The “Living Human Treasures” and
“Masterpieces” programs have much to offer in terms of raising awareness of this heritage,
encouraging the development of appropriate national legislation, and developing the con-
ceptual understanding needed in elaborating a new instrument. The UNESCO/WIPO work
on applying IPRs to folklore could be very useful if placed within the context of a broad-
based Convention on its safeguarding. Essential points are that any new Convention
should take a predominantly “bottom-up” approach and seek to empower producer com-
munities; should be broader in focus than the 1989 Recommendation definition of folklore;
and should aim to foster the social/cultural context and spontaneous act of its creation as
well as the product itself.

Notes

1. Convention Concerning the Protection of the World Cultural and Natural Heritage, 16 November 1972
(“World Heritage Convention™); Recommendation Concerning the Protection, at National Level, of the
Cultural and Natural Heritage, 16 November 1972; Recommendation on the Safeguarding of Traditional
Culture and Folklore, 15 November 1989.

2. The question of terminology is a difficult one. | have chosen to use “folklore” since it is employed in

the 1989 Recommendation. A more recent UNESCO program in this area refers to “intangible and oral

heritage” (see infra n.48), and the argument as to the most appropriate term to employ is open to
debate. | suspect lawyers favor the latter since it appears to encompass a broader class of heritage

(answering also issues such as the deliberate targeting of cultural or religious monuments during armed

conflict and including cultural rights aspects) as well as signaling clearly that it is a new departure from

the existing UNESCO instruments, which are limited to “tangible” elements of the cultural heritage.

See, for example, Prott 1989, 224-25.

Prott 1998, 222-23, 234.

See Featherstone and Friedman 1995.

Vinson notes that “[t]he broad and integrating anthropological conception of the heritage which has

emerged in recent decades should be accentuated by the properties of the networks which favor the

integration of related fields such as the performing arts, crafts, oral traditions, into the cultural her-
itage” (Vinson 1998, 243). She gives the example of a site on Canadian Schoolnet which sets con-
temporary Inuit artworks in the context of the myths, legends, and traditional way of life of the

Arctic Inuit people.

7. For example, globalization threatens the continued practice of traditional arts by turning youth
away from traditional (Indigenous) culture towards a “global” culture; it also forces us to redefine
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10.

11.
12.

13.

14.

15.

16.

17.
18.
19.

20.

21.
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the role of states in the cultural arena and the relationship of private individuals and independent
organizations to government.

There exists an apparent contradiction between the universalist nature of the standard-setting
instruments of UNESCO (discussed below) and the importance of respecting cultural diversity.
UNESCO has also been criticized as expressing a “Western” (even colonialist) view of “global” cul-
tural heritage which does not value other cultural traditions sufficiently. More recently, however,
UNESCO programs have increasingly included non-Western views of heritage. Recognition of the
importance of intangible/oral heritage is a case in point, given that this heritage has traditionally
been undervalued in Western societies and that it may be the predominant form of cultural heritage
in some societies. See Lowenthal 1997, 227, 239.

L. Meskell notes “the contradictory tendencies of globalization and localization existing side by
side” (Meskell 1998a, 8).

In much the same way, cultural heritage in its traditional sense was used to lend legitimacy to the
nation-state. Of course, the state may be challenged by cultural groups such as Indigenous peoples
and other minorities who seek self-determination, but in general, accepting or increasing the pro-
file of local cultural traditions within a state framework is more positive for the state than not. See
“Recasting cultural policy,” in UNESCO 1998a, 344.

The Bolivian delegation suggested this in the early 1970s.

A state may have little motivation to represent the culture of a minority (or class such as women)
that has little political or economic power in society.

Article 6 states such heritage “constitutes a world heritage for whose protection it is a duty of the
international community as a whole to co-operate.” See section on the 1989 Recommendation for a
critique of the “universal heritage of humankind” approach.

Articles 8 to 14 deal with establishing the World Heritage Committee (“the Committee”), which
selects sites for the World Heritage List and the List of World Heritage in Danger; Articles 15 to 18
establish the World Heritage Fund financed by subventions from parties and from private dona-
tions, etc., to provide financial assistance to parties in identifying and preserving listed sites where
appropriate; Articles 19 to 26 set out the conditions and arrangements for international assistance
in the identification and protection of the world cultural and natural heritage. This is an extremely
detailed system, which provides the mechanism for international cooperation and assistance (also
called for in Section G of the 1989 Recommendation) but which is heavily reliant on state action, and
this may render it problematic for the protection of folklore.

This point is adequately addressed by the membership of the jury to select “Masterpieces of the
Intangible and Oral Heritage,” which is likely to produce a balanced group representing the interests
of producer communities as well as experts. Notably, the Convention also calls for a sufficient repre-
sentation of women and youth, who are often under-represented in such fora. Allowing submissions
to be made by NGOs (unlike the World Heritage Committee) is also likely to increase their voice.
The criteria for selection are contained in the Operational Guidelines (see UNESCO Document WHC-
97/WS/1 for the most recent version) prepared by the World Heritage Committee. These can be
updated, as they were in 1992 by the inclusion of cultural landscapes in response to the need to list
Uluru (a site sacred to Australian Aboriginals) and Tongariro (a site sacred to New Zealand Maoris) that
qualify as both cultural and natural world heritage. See Simmonds 1997, 259 and Prott 1998, 234 n.4.
Articles 15 to 16; see n.14 above for details.

Articles 27 and 28.

Article 1 gives a definition of cultural heritage that is broken down into “monuments,” “groups of
buildings,” and “sites”; natural heritage is defined in Article 2. In both sets of definitions, the ele-
ment concerned must be “of outstanding universal value” from the point of view of history, art, sci-
ence, ethnology, anthropology, etc.

These include the recognition of threats directly relevant to traditional cultures such as technolog-
ical advances and globalization; the responsibility placed on each state to safeguard those elements
of heritage located within their territory. A provision that parties should give mutual support could
be extremely valuable where a minority culture in one state comprises the majority culture of
another; or where states with advanced legislative systems for safeguarding traditional heritage can
advise other parties.

Simmonds 1997, 254. The WHC has also been the most successful of UNESCO’s Conventions on
cultural heritage with 149 state parties.
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These include provisions that an “active policy” should be developed for conserving this heritage
and “giving it a place in community life”[point 13]; that private as well as public-sector financing
should be encouraged [point 11]; that responsibility for protection should lie with regional and
local bodies as well as national authorities [point 17]; and that voluntary bodies should be set up
to encourage local and national authorities to use their powers to safeguard heritage [point 64].
The “common heritage of mankind” principle was initially developed in international law in the late
1960s in relation to mineral exploration and exploitation (particularly on the deep seabed) and
adapted for use in the 1972 WHC in relation to outstanding elements of cultural heritage. Its use in
relation to cultural heritage contains many contradictions, and it is a principle that needs much fur-
ther elaboration in relation to existing cultural heritage law. Its attraction is that it places a duty on
all states to ensure the protection and safeguarding of the heritage concerned; but this often con-
flicts with local and national claims, thus creating contradictory outcomes. The Parthenon is a good
example since it is regarded as a part of the “world heritage” in view of its outstanding character
while it remains an essential symbol of Greek cultural identity.

See n.9 above.

This is the aim of the “Living Human Treasures” program (discussed below). Ironically, the acces-
sibility of much folklore and traditional culture and its ability to speak across cultural borders may
actually render it more “universal” than much that is traditionally the subject of cultural heritage
instruments, despite its rootedness in a specific community.

The danger folklore faces from “multiple factors” is noted (Preamble), and Section D on
“Preservation” cites the need to confront serious threats to this heritage from global cultural and
economic forces.

The Preamble states that Member States are to apply the principles and measures set out in the
Recommendation “for the safeguarding of folklore” by adopting the legislative measures and other
steps necessary to achieve this.

Section A, “Definition of Folklore” states, “Folklore (or traditional and popular culture) is the total-
ity of tradition-based creations of a cultural community, expressed by a group or individuals and
recognized as reflecting the expectations of a community in so far as they reflect its cultural and
social identity; its standards and values are transmitted orally, by imitation or by other means. Its
forms are, among others, language, literature, music, dance, games, mythology, rituals, customs,
handicrafts, architecture and other arts.”

Section B, “Identification of Folklore.”

The specific actions listed in Section B, such as the creation of identification and recording systems
and creating a standard typology for folklore, address the needs of researchers and government offi-
cials rather than producer communities themselves.

Section C on Conservation of Folklore.

For section B, see n.30 above. Section C proposes such actions as establishing national archives of
folklore material; establishing a national archive function for service purposes; creating museums or
folklore sections within existing museums; and training collectors, archivists, and documentarians.
Section C (introductory paragraph) states that the object of conservation “in the event of the non-
utilization or evolution of folk traditions [is] to give researchers and tradition-bearers access to data
enabling them to understand the process through which traditions change.”

At the time of this writing, a seminar is to be held in Tehran (Iran) on The Role of Women in the
Transmission of Oral Cultural Traditions on 26-29 July 1999 within the framework of the 1989
Recommendation. This should provide the theoretical basis for developing provisions that would foster
and empower women exponents of the intangible/oral heritage. A Draft Resolution to be adopted at this
seminar will be presented by the Iranian delegation to the UNESCO General Council in the autumn.
Section D (introductory paragraph) on Preservation of Folklore states that “[p]reservation is con-
cerned with protection of folk traditions and those who are the transmitters, having regard to the
fact that each people has a right to its own culture.”

Section D also notes that “adherence to that [traditional] culture is often eroded by the impact of
the industrialized culture purveyed by the mass media” and that measures must be taken “to
guarantee the status of and economic support for folk traditions both in the communities that
produce them and beyond.”

All but the last of seven proposals in Section E on “Dissemination of Folklore” relate primarily to
the interests of folklorists, including: encouraging national, regional, and international events (fes-
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tivals, exhibitions, workshops, etc.); encouraging better coverage of folklore material in the national
and regional media, including by the employment of folklorists in media organizations; encourag-
ing regions, municipalities, associations, etc. to create employment for folklorists; and facilitating
meetings and exchanges between individuals, groups, and institutions concerned with folklore
nationally and internationally.

Section F on Protection of Tolklore. See n.57 below for details. Other relevant categories of rights
already protected by laws that should be enforced nationally are enumerated. Section G on
International Co-operation (paragraph c) requires states to cooperate closely so that the “economic,
moral and so-called neighboring rights” of interested parties receive international protection. The
“other rights” cited in Section F(b) protect the interests (privacy and confidentiality) of the trans-
mitter of tradition, protect the interests of the collector (ensuring that the collection is properly con-
served); safeguard collected materials against misuse, and recognize archives' responsibility to
monitor the use of materials.

Section G, “International Co-operation” (introductory paragraph).

The first action requiring cooperation with international and regional associations, institutions, and
organizations concerned with folklore could be seen to offer this. The other three actions, however,
tend towards serving the interests of the scientific community, by ensuring the protection of specific
legal rights associated with various aspects of folklore investigation, production, and performance,
and towards general protective measures to avoid damage or other threats to folklore.

It was proposed to the Executive Board of UNESCO in 1993 as a means of implementing the 1989
Recommendation. See: Decisions Adopted by the Executive Board at its 142nd Session (UNESCO
Doc. 142 EX/Decisions, 10 Dec. 1993) and the Guidelines — Human Living Treasures sent to
Member States by UNESCO Secretary-General on 16 Sept. 1998.

The Guidelines on Living Human Treasures distributed to all Member States describe folklore her-
itage as an “essential source of identity deeply rooted in the past” now disappearing and being dis-
placed by “a standardized international culture.”

This is similar in conception to the World Heritage List established by the 1972 WHC.

The introduction to the Guidelines states significantly: “One of the most effective ways of safe-
guarding the intangible heritage is to conserve it by collecting, recording, and archiving. Even more
effective would be to ensure that the bearers of that heritage continue to acquire further knowledge
and skills and transmit them to future generations.” This is fundamental to the whole issue of how
to develop an effective protective regime.

This contrasts with the 1989 Recommendation, which tends to protect the folklore product over its
cultural and intellectual context.

For example: a serious decline in the number of practitioners and their successors can threaten the
existence of folklore, lead to a significant loss of authenticity, or diminish the level of skill or tech-
nique of the practitioners and their ability to transmit this to apprentices. A less positive criterion
of the program is that selected exponents should be those cultural manifestations that “the State
considers have a high historic or artistic value,” although this is unsurprising in the context of an
intergovernmental organization.

Space is to be understood in the anthropological sense as a locus for popular and traditional activ-
ities generally characterized by periodicity (cyclical, seasonal, calendrical, etc.).

UNESCO Doc.155/EX 15 (1998).

Thus far, the UNESCO Conventions and Recommendations protecting the cultural heritage have
had physical elements of heritage as their subject of protection. Often, however, the material her-
itage is the physical evidence of the intangible heritage, while the latter, in turn, is the interface
between individuals, groups, and nations and their material culture.

See n.17 above.

For the “intangible and oral heritage.”

One criterion for proclaiming a “Masterpiece” is the risk of its disappearance through an acceler-
ated process of transformation, urbanization, or acculturation.

Tourism is probably the most difficult of all areas in this regard. It provides economic benefits to
folklore producer communities but may, in turn, influence the social fabric out of which the folk-
lore is produced, with a pernicious effect in the long term.

These criteria include an item’s rootedness in the cultural tradition and history of the community;
its role in affirming the cultural identity of the peoples or cultural communities involved; the qual-
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ity of know-how and the techniques deployed in its creation; and its value as a unique witness of a
living traditional culture.

55. These are set out in Point 6(ii), and include an emphasis on the existence of an adequate local man-
agement system with respect to local and national tradition and the desire to sensitize private indi-
viduals and members of the community to the value of this heritage and the need for its preservation.

56. In particular, copyright laws.

57. The introductory paragraph of Section F on Protection of Folklore reads: “In so far as folklore con-
stitutes manifestations of intellectual creativity it deserves to be protected in a manner inspired by
the protection provided for intellectual productions. Such protection of folklore has become indis-
pensable as a means of promoting further development, maintenance and dissemination of those
expressions.” However, in relation to the joint work of UNESCO and WIPO, it states [paragraph
(a)] that “this work relates to only one aspect of folklore protection and that the need for separate
action in a range of areas to safeguard folklore is urgent.”

58. The development of “a special (sui generis) type of law for an adequate protection against unautho-
rized exploitation” as suggested in the Commentary to the Model Provisions for National Laws on the
Protection of Expressions of Folklore Against lllicit Exploitation and Other Prejudicial Actions
(UNESCO 1985, 6) can provide an important aspect of protection that would be a positive step if taken
within the framework of a broader range of measures to safeguard and foster the creation of folklore.

59. Itis also questionable whether “rights” is a concept that fits with the view many exponents of folk-
lore and traditional knowledge have of their relationship to knowledge and the natural world.

60. Model Provisions cited in n.58 above. It is difficult to see how traditional crafts such as making giveh
(handmade slippers) in Iran or traditional cuisines can fall within the definition of “productions
consisting of characteristic elements of the traditional artistic heritage.”

61. See: UNESCO International Forum on the Protection of Folklore, Phuket (Thailand), 8-10 April
1992; and World Intellectual Property Organization (WIPO) Main Program 11 of the 1998-99
Program and Budget entitled “Global Intellectual Property Issues” WIPO Doc.WO/BC/18/X-
WO/PCI/8IY.

62. This includes the empowerment of the producer communities and recognition of the role of gender
issues in folklore production, amongst other matters.

63. Any other intergovernmental organization, NGO, or institution working in the area of applying IPRs
to the intangible/oral heritage would make a similar contribution.
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Cultural Conservation: A Two-way Consultation

Grace Koch
Archives Manager
Australian Institute of Aboriginal and Torres Strait Islander Studies
Canberra, Australia

Audiovisual archives hold unique materials that document the world's intangible cultural
heritage. Stories, ceremonies, songs, and, in some cases, languages which have been
recorded may no longer be known, but the audiovisual records and their documentation
remain. These records are irreplaceable documents of a cultural tradition. In her definition
of indigenous heritage, Professor Erica-Irene Daes of UNESCO includes “documentation of
indigenous peoples’ heritage on film, photographs, videotape and audiotape.”?

In comparison to print media, photographs, sound recordings, films, and videos provide
more immediate access to material documenting oral traditions. The meanings of the con-
tents of such audiovisual material are easily understood by the relevant Aboriginal owners;
however, if non-Aboriginal people are to appreciate the importance of these audiovisual
documents, there often needs to be supplementary interpretative documentation of a cross-
cultural nature. Such documentation allows the knowledge of the “culture community” to
be passed on to the scientific/research community, the nation, and the world.

A two-way process needs to be developed between Aboriginal sharers of knowledge and
archivists and fieldworkers (who may also be Aboriginal) whereby guidelines are estab-
lished for collecting and documenting. Various countries have different types of needs.

In Australia, Aboriginal and Torres Strait Islander people are obtaining copies of audio-
visual recordings, using them for cultural revitalization in many forms. In order to facili-
tate this process, the Australian Institute of Aboriginal and Torres Strait Islander Studies
(AIATSIS) is actively disseminating copies of its holdings to Indigenous keeping-places and
communities. Such repatriation of material meets aspects both of protection and research.
For protection, the owners of the materials within the communities can advise on proper
access and use for the material. For research, documentation will be enhanced for future
consultation.

Dissemination of this audiovisual material and its control in culturally acceptable ways
are vital issues for safeguarding intangible cultural heritage. Dissemination is important for
enriching Indigenous knowledge, educating the wider community, and promoting
research. Within the past decade, several events have raised the public profile of Indigenous
cultural materials:

e The Australian Bicentennial celebrations of 1988 and the Indigenous interpretation
of the event as a time of mourning publicized aspects of culture as never before.
Aboriginal culture has become part of the wider popular culture.

e Government policies require archives and other collecting institutions to move
towards self-funding. This means publication and/or access to all information
they hold.

159
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e With the advent of the World Wide Web, much cultural material formerly accessi-
ble only through in-house catalogues will now be advertised globally through cata-
logue listings.

It is vital that the traditional owners of this material participate in deciding what can be
accessible and how it may be used. It is also crucial that a workable solution be found
between collecting institutions and traditional owners for proper care and control within
present structures.

Access and handling of audiovisual documents containing Australian Indigenous cul-
tural material has become an issue of concern for the major collecting institutions within
Australia. Using examples drawn from my experience as media archivist within the
Australian Institute of Aboriginal and Torres Strait Islander Studies, I will discuss:

e the use of audiovisual material for cultural revitalization

e the importance of consultation regarding conditions for conservation of and access
to intangible cultural heritage

e considerations for the re-drafting of the UNESCO Recommendation on the
Safeguarding of Traditional Culture and Folklore

Use of Audiovisual Material for Cultural Revitalization
Reclaiming Rights to Land

The claim to protection of cultural knowledge and rights is deeply connected with the
recognition of the interests of Indigenous peoples in their traditional lands. Audiovisual
recordings have served as evidence in Aboriginal land claims within existing legislation.

1976 Act

The Aboriginal Land Rights (Northern Territory) Act 1976 gave Aboriginal people in the
Northern Territory of Australia a mechanism to claim freehold title to land that had been
taken away from them. For them, land title exists in the form of songs, myth, and ritual.
Traditionally, people who own the songs own the land and maintain the rights to perform
the rituals that nourish the land and its creatures. Evidence has been accepted by the Land
Commissioner in the form of knowledge of the songs and the geographical places named
in the songs. Recordings of the songs and the ceremonies performed as evidence are held
by archives. These have been accepted as exhibits in formal hearings.

Native Title

In 1992, the Meryam people of Murray Island in the Torres Strait questioned the right of
the Queensland State Government to control the use of the island without considering
their rights. They claimed ownership on the basis of maintaining their customs and laws.
Part of their proof consisted of reference to archival materials — wax cylinder recordings,
photographs, and films made by the Cambridge Expedition to the Torres Strait in 1898.
As a result of the High Court ruling of 1992 on this case, a new type of land rights
known as native title was recognized throughout Australia. Freehold title would not be
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granted through native title, but recognition of prior ownership and connection with the
land would make traditional owners equal partners with developers and others. Sacred sites
would be recognized, and any profits from that land would be shared with traditional own-
ers. Native title legislation and procedures are in flux; however, Aboriginal people now
have the hope of lodging claims in States where land rights did not exist before. Proof
includes recordings of songs, and lawyers and anthropologists work with archivists in
locating evidence of cultural continuity.2

Stolen Generation

In 1997, a government-funded report, “Bringing Them Home,”3 was issued showing the
hurt and social damage caused by an Australian government policy of removing mixed-race
children from their families to orphanages and training colleges. Many of these children did
not know the identity of their parents. The poignant testimonies given by the victims of
this policy at the hearings were seen to be of such special value that a recommendation was
made

that the Council of Australian Governments ensure the adequate funding of appropriate
Indigenous agencies to record, preserve, and administer access to the testimonies of
indigenous people affected by the forcible removal policies who wish to provide their his-
tories in audio, audio-visual, or written form.4

Language Revival

Before Europeans came to Australia, there were over 250 languages spoken throughout the
continent. Now there are only about 25 that are being actively passed on to children.
Language, as the primary medium of cultural transmission, is vital to cultural identity. In
areas where languages have been lost and populations were most decimated by white con-
tact, Aboriginal people are seeking early recordings to use in language-learning kits. AIAT-
SIS has provided substantial help in supplying these recordings.

Personal Use

Individuals seek copies of photographs and tapes made of their relatives. In some cases,
images and tapes preserved in archives are the only ones available of family members.
These provide a sense of collective and personal cultural identity and self-esteem.

Importance of Consultation
Regarding Conditions for Conservation of and Access to
Intangible Cultural Heritage

Indigenous people are aware that their arts and cultural expression are often being used
without their knowledge or permission, sometimes inappropriately or offensively. This also
is true for the audiovisual records of this knowledge. Some examples of inappropriate usage
of Aboriginal audiovisual material will show why consultation is of the utmost importance.



162 Grace Koch

A film project recorded the language, stories, and history of a particular Aboriginal
group. One of the stories was a creation myth applying to one particular tract of land.
Unfortunately, the film used the story to describe a different tract of land. The filmmakers
did not consider the issue to be important because most viewers would not recognize the
difference. The Aborigines, however, feared two outcomes:

e The story, with its proper reference to land, would not be passed on correctly.
< Should the Aborigines want to use the story as evidence for a land claim, the incor-
rect reference could discredit them.

With the help of the Australian Film Commission, which held a copyright interest in the
film, the Aborigines were able to persuade the filmmakers to remove the offending seg-
ment, replacing it with something more suitable.

Consultation is vital for the proper care of culturally restricted information. Some
objects, songs, and ceremonies should be seen or heard only by initiated men, some others
only by women. In Aboriginal tradition, if persons of the wrong gender were to see or hear
the information, they could be physically harmed. This harm could come from beliefs
about the dangerous nature of the material or from punishments delivered by traditional
enforcers of traditional law. A significant amount of motion picture film, photographs, and
recorded sound materials collected in Australia did not include reference to the cultural
rules of access.

The Internet brings up a host of issues concerning safeguarding traditional cultural
materials of an audiovisual nature. A question arises as to how much information should
appear and in what form. There is also concern about how Indigenous cultural material is
listed in cataloguing records within databases.

For example, earlier in this century when some researchers documented ceremonies,
the people recorded did not understand what could happen to the information.
Technology did not exist to publicize it far and wide. They did not realize that many
people would be able see films and listen to audio recordings of ceremonies, some of
which could be dangerous to certain groups of people. Without proper consultation,
people developing Web pages for institutions may choose video or audio clips of poten-
tially hazardous material.®

These and other questions are examined in detail in the discussion paper, Our Culture,
Our Future: Proposals for Recognition and Protection of Indigenous Cultural and Intellectual
Property. Approximately 3,000 copies of this paper, which describes present copyright pro-
tection for Indigenous cultural materials, asks a number of provocative questions, and
invites comment, were distributed to Aboriginal and Torres Strait Islander organizations
and individuals. Terri Janke, an Aboriginal lawyer specializing in Indigenous copyright
issues, wrote up various reform options, including examples from responses to the circu-
lated questions. A final publication should be available this year.

In summary, Indigenous people are aware that their arts and cultural expression are
often being used without their knowledge or permission, sometimes inappropriately or
offensively. They want to be consulted to ensure that information is used within the proper
context. If such information is published, they want to be consulted about its use, to be rec-
ognized as the owners of it, and to be paid properly for such use.
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Considerations for the Re-Drafting of the 1989 Recommendation

First of all, the term folklore is problematic to Aboriginal Australians. Although UNESCO
defines the term in a way that includes most aspects of traditional and popular culture,
Aboriginal Australians have been using the term “Indigenous cultural property”(ICP). For
this section of the paper, | shall use the abbreviation ICP for “folklore.”

Identification of ICP
National Inventory of Institutions Concerned with ICP

Any such inventory for Australia needs to have Indigenous people involved in decision-
making and policy formation. An Australian Indigenous Cultural Network identifying col-
lections of Indigenous cultural heritage material in institutions is being established by the
Australian Foundation for Culture and the Humanities. This “virtual” organization, with
the distinguished Aboriginal Elder Patrick Dodson as its director, will concentrate on link-
ing community-based collections, archives, and museums internationally. A coordinated
effort also needs to be made with multicultural groups.

But this and other initiatives need proper financial support. UNESCO provides for fund-
ing for tangible cultural heritage, such as the restoration of the frieze at Angkor Wat.
Intangible cultural heritage needs a similar funding source. Also, there needs to be some
sort of wording within the Recommendation that specifies government or other continuing
support.

Identification and Recording Systems

The International Association of Sound and Audiovisual Archives (IASA), which is a
Category B NGO within UNESCO, will have completed its manual on Cataloguing Rules
for Audiovisual Materials by September of this year. Issues of cataloguing ICP are dealt with
by specialists, including a French ethnomusicologist, Daniele Branger. The rules are
designed to be used internationally. This is a major step in standardizing cataloguing con-
ventions.

Conservation of ICP

The opening paragraph lists “researchers and tradition-bearers” being given access to data
within archives. Since this section was drafted, there has been worldwide interest via cata-
logues and Indigenous Web sites in ICP. There needs to be a set of statements referring not
only to the preservation of ICP but also to its protection against improper usage.
Traditional owners and archivists must work together to set clear guidelines. Within the
guidelines, there should be agreed mechanisms for mediation when differences of opinions
exist amongst groups of traditional owners.

National Archives Where ICP Can Be Stored and Made Available
Within Australia, a number of national collecting institutions hold different types of ICP
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with different conditions for access. Emphasis should be put on adequate funding to ensure
both proper storage and Indigenous consultation in developing protocols for access and
use. As | have mentioned earlier, such protocols have already been established in Australia
for ICP, but need to be considered for other cultural material.

Central National Archive Function

Within Australia, the State archives, libraries, and museums are too well established to
hand over cataloguing and dissemination to a centralized organization. There is a great
need for a national working group made up of information specialists and Indigenous peo-
ple to set standards for documentation and handling of ICP.

Create Museums or ICP Sections at Existing Museums

Client services for such institutions must take into account the needs of all users. There
may be conflicting aims and values between groups of clients, such as the general public
and/or researchers versus the traditional owners. With this in mind, a set of Aboriginal and
Torres Strait Islander Protocols for Libraries, Archives and Information Services has been
compiled for use within Australia.” Employment of Indigenous people is one of the
recommendations of this document. Other possibilities can include Indigenous member-
ship on steering committees of museums or institutions.

Presenting Traditional and Popular Cultures

Any exhibit or educational program must include Indigenous consultation and approval
by the relevant people. “Relevant” is the operative word in that the proper custodians must
be involved. For example, an urban Aboriginal man born in Sydney would not be able to
speak for a group in the northwest section of the Kimberleys in Western Australia.
Mechanisms and firm guidelines need to be established for seeking approval for research
and final publication.

Training Conservation and Collecting Staff and Arranging for Copies

Indigenous people should be encouraged and funded to receive such training. Effective
mechanisms and policies need to be formulated in consultation with traditional owners
according to regional requirements. One such mechanism might mirror that of the national
park managements of Uluru (Ayers Rock) and Kakadu, where management plans set
employment and training targets for 11ndigenous community members.8

It can be difficult to encourage Indigenous people to relocate to where the large collec-
tions reside, especially if they are far from home and family. One possible solution would
be to persuade large collecting institutions, in conjunction with formal training schemes
within universities, to fund and to conduct training and repatriation programs. Indigenous
trainees would gain qualifications in their chosen field of conservation, participate in plan-
ning for a local keeping-place or working with existing ones, and arrange for archival
copies to be sent there. They would have the freedom to relocate back to the community
or to stay at the major collecting institution, arranging for further programs. Their qualifi-
cations would allow them to be mobile and advance along career paths rather than being
stuck at lower levels.

Finally, staff within institutions holding ICP should undergo some cultural awareness
training, especially if they deal with Indigenous clientele. The major collecting institu-
tions within Canberra, Australia, have arranged for Indigenous people to present courses
to all staff.®
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Where to Go from Here

These suggestions raise points that could be included within the UNESCO documents
either as parts of a new Recommendation or as operational guidelines for the 1989
Recommendation. In any case, the issue of consultation with appropriate people and groups
should remain a guiding principle for any amendments to the 1989 Recommendation.

Notes

1. Professor Erica-Irene Daes, Special Rapporteur of the Sub-Commission, “Principles and Guidelines
for the Protection of the Heritage of Indigenous Peoples,” para. 11.

2. G. Koch, “This Land is My Land: the Archives Tells Me So; Sound Archives and Response to the
Needs of Indigenous Australians,” IASA Journal 6 (November 1996):14-15.

3. Report of the National Inquiry into the Separation of Aboriginal and Torres Strait Islander Children
from Their Families, April 1997.

4. From <http://nativenet.uthscsa.edu/archive/nl/9706/0006.html>.

5. R.M.W. Dixon, “The Endangered Languages of Australia, Indonesia and Oceania.” In Robert H.
Robins and Eugenius M. Uhlenbeck, eds. Endangered Languages (Oxford and New York: Berg
Publishers Ltd., 1991), 229.

6. Our Culture, Our Future: Proposals for Recognition and Protection of Indigenous Cultural and
Intellectual Propert. Australian Institute of Aboriginal and Torres Strait Islander Studies, 1997, p. 32.
Written and researched by Terri Janke, Principal Consultant Michael Frankel & Company,
Solicitors.

7. See <http://www.llgc.org.uk/iasa/iasa0019.htm> for the 1ASA cataloguing rules.

8. Australian Library and Information Association. Protocols for libraries, archives and information
services. Compiled by Alex Byrne et. al. Deakin: Australian Library and Information Association for
the Aboriginal and Torres Strait Islander Library and Information Resource Network, 1995.

9. The author is greatly indebted to Prof. Isobel McBryde for offering suggestions on tangible cultural
heritage and for suggesting amendments to this paper.


http://nativenet.uthscsa.edu/archive/nl/9706/0006.html
http://www.llgc.org.uk/iasa/iasa0019.htm

Indigenous Arts, (Un)Titled

Tressa Berman
Social and Behavioral Sciences Department
Arizona State University West

In a seminal article in Current Anthropology, “Can Culture be Copyrighted?” anthropologist
Michael Brown raised a cautionary flag in the movement to protect Indigenous knowledge
through legal mechanisms of copyright and intellectual property (Brown 1998). The
author’'s concerns for what he construes as “special rights” to “collective privacy” warrant
attention — if only to allay the fears that IPR “run amok” would result in a cultural
apartheid of creative ideas and their execution. The concern for the regulation of informa-
tion and knowledge (note the distinction | make) is reminiscent of the retentionist argu-
ments put forth earlier this decade in the United States around repatriation of cultural
property when, it was feared, historic and cultural information that had long been in the
public trust would be restricted and lost to the greater good of public knowledge. In a larger
argument that situates notions of the public trust within liberal democratic ideals, a criti-
cal view, and one that | take here, insists on interrogating the assumptions of “public
domain” by asking “whose public?” and “by what standards of trust?”

Indigenous artists and scholars share a worldview that privileges cultural knowledge
over information and place as the primary reference point for meaning and creative work.
Lakota legal scholar Vine Deloria, Jr., has remarked that “American Indians hold their land
— places — as having the highest possible meaning, and all their [artistic] statements are
made with this reference point in mind” (quoted in Basso and Feld 1997). The same could
be said of making art. After returning to Santa Clara Pueblo from her years of formal train-
ing in urban art centers, ceramic artist Nora Noranjo-Morse reflects how “holding that clay
was the first time | ever felt a connection with something greater than myself. . . . | had
come home” (quoted in Abbott 1994). Likewise, contemporary Australian Aboriginal
painters usually refer to the landmarks of their “country,” that is, the Aboriginal territory
depicted through the imagery, colors, and materials used in Aboriginal painting (viz. Sutton
1988, 118-120). As Daisy Manybunharrawuy, an Aboriginal bark painter, describes: “I still
kept going at bark painting after | married. . . . My father used to tell me a story from the
painting. . . . | use white clay from the beach; black from the tree from the bush . . . at
Milingimbi. Milingimbi is like home — Milingimbi is like momu [grandmother]” (quoted
in Caruana and Lendon 1996). And in the public contests over who controls Indigenous
land and what gets to count as “Native” art, California Wintu artist Frank La Pena asserts,
“Take away Mount Shasta and there is no Wintu Art” (La Pena 1997). It is only when
Western law intervenes that place becomes construed in terms of property. Reservation
boundaries in the United States have already established this fact. Therefore, lifted from
their sites of production (that is, place), Indigenous expressions (such as art forms) already
enter the realm of property relations, and it is these relationships that cultural and intellec-
tual property rights regulate.

166
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Central to a discussion of place and property lies the critical issue of land rights them-
selves. | take the core point of land rights as a launch point to explore whether cultural and
intellectual property rights have a consequence in other realms of legal practice. One way
to do this is to consider how such rights shape art and how rights over art are constructed
out of the rights to land, emanating from the rights to property. If construed as flowing
from land rights, then Indigenous claims to appropriation of artistic designs would insist
on a need for title. In order to come to terms with how Western law understands appro-
priation as fashioned from rights to possession (Coombe 1998), it is helpful to understand
how art forms move through the discursive contours of the market; because when we are
talking about property law in Western terms, we are essentially talking about market rela-
tions. In short, | am posing a series of questions: What are the relationships between land,
art, and property? More specifically, how does art, and the cultural knowledge required to
produce it, become a commodity that can be regulated by property laws? Once understood
as “property,” how do commodities move through public and private spaces that give them
value in both market and cultural terms?

Public Domain

One of the main points of this paper is that Indigenous claims to cultural and intellectual
property rest upon claims to Native title that are inextricably related to the historical rela-
tions of dispossession. What Brown and others argue in a move away from extending IPR
to Native ideas and knowledge is a legitimate concern that sees the commodification of
knowledge as counter to cultural preservation. These arguments, while instructive, are
based on a limited view of property rights as economic rights, which become privileged in
the discourse around IPR. What is missing from an economic rights position is attention to
the moral rights that Western property regimes also embody (cf. Tsosie 1997).
Furthermore, access to the law extends beyond the “bundle or rights” inherent in property
law to what some theorists have proposed as “bundles of power” (J. Ribot, personal com-
munication).

Access to the law then becomes not only a question of application, but one of authorship
— again, invoking the question, “Whose public?” At the extreme end of unequal access to
the law, it could be argued that Western law itself does not extend to the variety of public
constituents (e.g., Indigenous peoples) evenly or equitably. For instance, for American
Indians in the United States, the notion of public trust resides with a federal trust that serves
as an overarching regulator and legal artifact of U.S./Indian relations, and one that carries
juridical and fiduciary responsibilities. In reading Native claims into the law, the history of
legal practice in relation to Indigenous claims to cultural and intellectual property (e.g.,
iconography) becomes merged with the wider process of colonization as the vantage point
from which the history of Native dispossession gets told (cf. Keeshig-Tobias 1997). For
instance, appropriation of Indigenous iconography into state and national symbols signi-
fies assimilative practices whereby “Native art” stands in for “Native,” and is upheld by
Indigenous symbols that are believed to rest in the public domain. Examples range from
the Australian boomerang as a marker of Australian national identity to the appropriation
of the Zia sun sign as a symbol for the state of New Mexico. In Arizona, Hopi katsinas sig-
nify “Indianness” from dry cleaners to travel agencies. In Australia, manufacturers of Flash
T-shirt designs claimed the Aboriginal designs were in the public domain because they had
taken them from books. Following from the Flash T-shirt case, which resulted in an out-
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of-court settlement for Aboriginal artists, subsequent legal decisions have ruled in favor of
Aboriginal plaintiffs claiming violation of copyright. In the now famous Carpets case, a
judgement was issued against Indofurn Pty Ltd., which was found to have violated the
copyright of Aboriginal artists, for whom the High Court found in favor (viz. Johnson
1996). While the decision in the 1993 Carpets case recognized the rights of Aboriginal
artists under the 1968 Australian Copyright Act, Australian law remains premised on non-
recognition of Aboriginal law.

In Aboriginal customary practices, the complicated proprietary rights bestowed by the
Dreaming are further fragmented by collectively sanctioned use rights. Australian museums
have responded to the need for “privacy rights” by creating men's rooms and women’s
rooms in storage facilities that house culturally sensitive objects assigned by gender. The
argument for a generalized collective privacy becomes a problematic that must then con-
sider rights to production, use rights, and proprietary rights. As | have shown in the con-
text of representation (Berman 1998), the notion of “use rights” presents a conundrum by
which tribal sovereignty at the level of government-to-government relations sometimes
conflicts with the use rights of objects for which medicine people are caretakers.
Extensions of collective privacy rights run counter to U.S. property regimes that are based
on notions of possessive individualism and force a unitary voice in tribal claims — such as
“the Sioux.”

Case law can set precedents for testing the efficacy of intellectual property rights and
cultural property laws; however, Indigenous rules governing the production and “own-
ership” of Indigenous cultural objects often do not follow legal principles. Instead, as in
the Australian Carpets case, expressions and objects are subject to community-based
sanctions. In local community contexts, Indigenous knowledge bears upon cultural
property claims by conferring collectively recognized forms of “precedents” and “evi-
dence” — enabling a form of “cultural copyright” (Pinnel and Evans 1994) as a collec-
tive right.

Secrecy

The flip side of public domain is privacy. For instance, property law recognizes privacy
rights as flowing from rights to exclusion. In cultural property cases, customary practices
govern rules for production, display, and (re)distribution. Cultural patrimony — that is,
the return of cultural objects to their originating communities — relies on evidence
based on the kinds of criteria mentioned directly above (namely, a recognition of collec-
tive rights). In distinguishing information from knowledge, it becomes quite clear that
Indigenous knowledge cannot be extracted as an isolate, like a gene cell (viz. Coombe
1998). Rather, it is embedded within shifting matrices of cultural systems that include
rights vested through kinship and upheld by community sanction. Extreme forms of pri-
vacy lie with “hidden knowledge” — often the very customary practices that sanctify
public representatives (such as Aboriginal lawyers or Native American spokespeople) to
act on behalf of cultural groups seeking just compensation under IPR in international
settings (such as the United Nations International Working Groups on Indigenous
Affairs and the World Intellectual Property Organization; see Posey 1998). Forms of cul-
tural knowledge solicited as evidence in cultural property claims may be better preserved
off the record, as Indigenous peoples increasingly evoke their “right to remain silent,”
especially in matters of ceremonial disclosure. For instance, as Philip Minthorn,
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Washington State Cayuse artist, says in relation to Native claims to museum objects of
cultural patrimony:

Native communities are now required to divulge sacred and esoteric forms of knowledge
in order to substantiate their claim or to insure the appropriate disposition of such objects
.. .without the guarantee of the protection of that knowledge. (Minthorn 1995, 11)

IPR in such cases offers no protections at the level of community-based group rights. But
just as land transforms from place to property, cultural knowledge becomes information
when it is taken out of its social and ceremonial contexts and becomes subject to misap-
propriation and legal protections. Furthermore, intellectual and property rights law
requires that Indigenous knowledge stand as a kind of “evidence,” subject to the scrutiny
of the public record. Examples abound in repatriation cases in the United States, where
tribal elders may be asked to testify about the sacred nature of objects in cultural patrimony
cases. While the 1990 Native American Graves Protection and Repatriation Act states that
oral histories and cultural codes of meaning can be used to determine cultural claims to
objects, the fact is that ethnohistorical, archaeological, and legal records are privileged in
documenting museum collections, and in some cases, American Indian spokespeople
report that Native testimony has been expunged from the historical record. In short, it's
about whose story gets told, and who has the right to tell it.

The issue of secrecy is related to silence as a way to control the flow of cultural knowl-
edge, and in recent years, as a way to insure that Indigenous knowledge does not become a
matter of public record (such as in repatriation cases). On the other hand, silence can be the
result of totalizing claims to intellectual property rights and cultural property in the legal
debates of who speaks for whom. For example, ways in which some customary practices are
silenced lie in the erasure of women's knowledge from museum and legal records — even
where women serve as keepers of rights to Indigenous designs and re-distributors of cultural
objects (Berman 1997). However, the positioning of objects within social and ceremonial
life, and the position of specific individuals to objects themselves, would be impossible to
untangle without considering “women’s ways of knowing” — from customary rights that
govern artistic production to social divisions that allocate the distribution of goods and labor
among women who stand at the center of their kin-based networks. Decision-making in
repatriation claims takes place at deep community levels, where kinship and ceremonial
knowledge — through the input of Native American women — figures prominently. By
turning attention to women’s contributions, we see that it is not just in the rhetoric of repa-
triation that women sometimes stand as spokespeople; but repatriated objects are frequently
family objects, associated with family histories, clans and places of origin, where people and
objects converge to create a context for cultural meanings and uses (Jackniss 1996). By com-
parison, Queensland Murri artists, in referencing artworks that signify their “country,” make
such claims in relation to homeland as a point of origin and return.

When we consider Aboriginal women'’s knowledge as producers and (re)distributors of
goods, women’s “property” takes on new significance and allows us to consider aspects of
property law in more culturally relevant terms. While many of the cultural codes that
inform the production and circulation of objects fall outside of the regime of U.S. property
law, some aspects of common law allow us to shift the discourse of repatriation away from
totalizing accounts. An example of Indigenous women'’s redistributive role is highlighted in
the documentary film Potlatch, which shows how the return of repatriated objects symbol-
izes the redistribution of power relations through the transfer of title. In these ways, the
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redistribution of property rights through repatriation has the potential for redistributing
knowledge and power in ways that are symbolized by the act of return itself. For example,
Potlatch shows the Kramner family’s stake in the “continuity and legitimacy of the Kwakiutl
potlatch in general and the Kramner family’s claim to returned potlatch items from the
1922 confiscation” (Jacknis 1996). The image of the reapportionment of repatriated objects
reveals several things: First, the centrality of women is marked by the amassing and redis-
tribution of goods and objects. Second, the social purpose of objects preserved through
customary rights becomes re-empowered by a collectively sanctioned locality, in this case
the Kwakuitl potlatch at Alert Bay (Harding 1997, 757).

Here we see how cultural appropriation, shown at the extreme end in the confiscation
of cultural property, signals how Western law is premised on the abrogation of Native sov-
ereignty. Sovereignty, as both a political and philosophical dimension of cultural rights, is
tied to claims of Native title, whether that title is to land, cultural property, or art forms.

Restoration of Sovereign Rights through Title

The above discussion — by exploring some of the dimensions and limitations of IPR for
Indigenous knowledge systems — nonetheless suggests that where copyright infringement
and IPR can uphold cultural rights to production, distribution, and use, they may also
serve to reinforce Native title. Conversely, where IPR and copyright result in the commod-
ified transformation of cultural knowledge to information bytes for public consumption,
then new approaches need to be explored. For instance, in my own work with Indigenous
artists, cultural rights to production and responsibilities to safeguard artistic motifs and
techniques have recently come under scrutiny as the last harbors of Indigenous knowledge,
where cultural codes of meaning embedded in art forms and processes of making art seek
new forms of protection. Following anthropologist Renato Rosaldo (1989), | take this
domain as a new “borderzone” of colonial encounter, where customary and legal practices
meet (cf. McMaster 1995).

If we were to take the view that Native title to cultural and intellectual property and their
expressions, such as art forms, are inextricable aspects of sovereignty, then a cultural rights
argument begins to sound less like “special rights” and more like “human rights” (i.e.,
toward self-determination). For instance, the Australian Carpets case recognized the rights
of Aboriginal artists by citing the Vietnam-based manufacturers with an infraction of copy-
right under the Australian Copyright Act, as mentioned earlier. In Australian case law, the
Carpets case has been compared to the precedent-setting Mabo land claims, in which
Aboriginal title was restored to Torres Strait Islanders. A restoration of sovereign rights
through title (rather than copyright) might have invoked a broader ruling in the Carpets
case, by which rights to a particular site entitle artists to the rights over images that flow
from that site. From this perspective, a central issue of sovereignty gets raised: Native title
(to land) cannot be alienated. The same can be said — and U.S. law now accepts this, as in
the Native American Graves Protection and Repatriation Act — of certain cultural objects,
which cannot be alienated from their caretakers and their places of origin. One of the bet-
ter known cases of this involves the Zuni war gods, many of which have been returned by
museums and private collectors to the Zuni tribe.

While alienation generally implies privatization, especially of land, inalienability does
not conversely (or so it would seem logically) lend itself to the public domain. In the
United States, the use of images, generally conceptualized as publicity rights, has been a
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source of contention between Native communities and commercial exploiters. In the well-
documented case of the Estate of Tasunke Witko a.k.a Crazy Horse v. Vultaggio and Sons, Inc.,
the descendants of Sioux Chief Crazy Horse asserted “defamation, violation of the Estate’s
right of publicity, and negligent and intentional infliction of emotional distress (in addition
to violations of the Lanham Act and American Indian Arts and Crafts Board Act)” (Newton
1997; Gough 1995). Of relevance here is that the defendants argued that the rights of pub-
licity were in the public domain and did not constitute a violation of privacy. The case itself
has yet to be heard on its merits as tribal courts and federal district courts volley for juris-
diction. The Rosebud Sioux tribe has argued that the Rosebud Sioux Tribal Court has
inherent and exclusive jurisdiction over personal property rights vested in the case [US
Court of Appeals for the Eighth Circuit, 1998 U.S. App.]

Given the jurisdictional problem in the Crazy Horse case, and the general trust relation-
ship between the federal government and Indian tribes in the United States, it would seem
that the “special rights” argument would be nullified by the unique legal status ascribed to
Indigenous peoples, especially in North America and increasingly in Australia. This raises
a host of questions that straddle the borderzone between the market and aboriginality. In
hammering out legal solutions to the global concern over appropriation without compen-
sation, it would seem that the only way to protect Indigenous creations at the points of
their intersection with the market is to treat them like property. The questions unleashed
by such an approach demand careful attention to power relations, local knowledge, collec-
tive and individual rights, jurisdiction, authorship, and access to the law.

In Australia, | have so far observed that the possibilities to amend copyright laws to bet-
ter address Aboriginal concerns about appropriation of creative works are moving at a
steady if not snowballing rate — despite recent setbacks in land title victories, such as the
Wik land settlements that followed on the heels of the Mabo Land Claims victory , and the
seemingly slow process of hammering out new policies. Indigenous organizations are at the
forefront of these movements — especially as they link land rights to rights over art. While
the tome of legal briefs in Australia has nowhere reached U.S. proportions with respect to
a body of case law analogous to federal Indian law, | think that the opportunities for includ-
ing intellectual and cultural property protections into a revised “bundle of rights” in prop-
erty law may be better positioned in Australia at this time when land rights have merged
with cultural rights. In this light, the re-thinking of “property” will force new sets of ques-
tions to the fore: Not rhetorically “Can culture be copyrighted?” but more practically, “How
will Indigenous peoples write themselves into the law?” Questions of privacy and secrecy
as matters of Indigenous knowledge may yet find protections, if public domain is not just
a playing field for commodifying Indigenous knowledge, and the rule of law is not just a
matter of public opinion.
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The globalization of communication, accelerating through the rapid flow of human beings
and goods as well as information, seems to contribute to the growth of world cultural uni-
formity. But in fact, the uniformity occurs mainly in technology and in some aspects of
lifestyle, that is to say, at the surface levels of culture. In the deeper levels of cultural iden-
tity, globalization may create a countercurrent of particular cultural values. This is espe-
cially true among minority groups who protest political or economic discrimination by
proclaiming their cultural identity. Among majorities too, nostalgic attachment to cultural
heritage may arise in response to globalization. In both cases, the cultural heritage tends to
be idealized and re-invented. The culture is no longer something to be lived unself-con-
sciously, but has become something to be consciously spoken of and revalued.

In spite of this general tendency towards an awareness of the value of cultural heritage,
many of its practices are in danger of disappearing because they are no longer profitable
and consequently attract no successors to the present generation. Generally speaking, the
real problems are not in globalization per se, but in present-day socio-economic factors that
discourage the practitioners of cultural heritage.

The 1989 Recommendation stresses “traditional culture and folklore” as important com-
ponents of cultural heritage. First, the adjective “traditional” implies the aspect of oral
and/or bodily transmission of cultural heritage, and the term “folklore” presupposes the
common people to be bearers of this heritage, which is rooted in a community and not in
particular individuals of elevated social standing. Traditional culture and folklore are intan-
gible cultural heritage in the strict sense — performing arts as well as the physical skills
and technical knowledge needed to produce tangible objects like handicrafts. By using both
terms, the 1989 Recommendation stresses the collective nature of both the practice and the
transmission of cultural heritage.

We should know: first, what kinds of cultural heritage are in danger of disappearing
and why; and second, why should they be judged worthy of being preserved and even
disseminated.

Among the kinds of intangible cultural heritage, we must distinguish between perform-
ing arts done for commercial purposes and those that are non-profit by nature. Japanese
examples of the first kind of endangered traditions are the puppet theater Bunraku, street
performers, strolling players, and the blessing arts done at ceremonial occasions. Bunraku
was prosperous until the sixties, and the street performing arts were viable until the Second
World War. But nowadays they are in danger of disappearing, and some of them have
already disappeared. This is because of changes in their social context, as well as in their
inner social organization, particularly the master-apprentice relationship. An intangible
cultural heritage of a non-profit nature that is also disappearing is the telling of folk tales.
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Very common all over Japan until the sixties and with important local varieties, folk tale-
telling declined in the era of high economic growth and subsequent radical changes in
everyday life common to industrialized countries. For the conservation of Bunraku, there
is a national training school for young players, while for storytelling, many local commu-
nities and voluntary associations try to promote performances by aged qualified tellers, and
at the same time to train aspirants.

The most delicate sphere is that of remunerated performing arts practiced by individu-
als. In my personal knowledge, there is an excellent strolling biwa lute player and singer,
the last one in Kumamoto Prefecture in Japan. This kind of music was traditionally
reserved to blind persons. Since strolling performance had become no longer possible, this
blind old man lived alone in penury in a remote village. Several researchers of traditional
popular music including me recorded his performance, wrote about him in magazines, and
organized a concert at which he performed in a small music hall in Tokyo. But he died at
a very old age without a successor. Such a popular performing artist and many other
strolling players do not qualify for recognition and support as “living national treasures.”

I think we can find two kinds of solutions, even if insufficient, to conserve intangible
cultural heritage according to its nature. First, for the performing arts like Bunraku that are
highly stylized and have fixed content based on written texts, the performing style as a
whole must be conserved and transmitted. In such a case, long-term systematic training of
novice players is necessary, and consequently a large-scale and financially solid institution
is needed. This was the case with the ancient Hue court music of Vietnam. Owing to the
efforts of UNESCO and financial support from the Japan Foundation, the National
University of Hue began training successors in the tradition of court music.

Second, in traditions like folk tale-telling, what is essential is performance as intimate
oral communication between tellers and listeners. In such a case, it is the form and the
spirit of the traditional culture that is to be inherited. According to the tradition, even the
classic stories are to be told without a fixed text, through the vivid oral composition of each
teller. To this end, many Japanese regional, transregional, and library-based associations of
storytellers work actively to teach novices the folk tales and their telling and to organize
storytelling gatherings for adults and children. Such activities prosper in many countries,
especially in Germany and in the United States.

In the case of institutionalized training for classic performing arts like Bunraku and Kabuki,
many problems that arise in the modern context were not part of traditional training in the
older social context. These theatrical performing arts require team play with roles allotted to
each member. But some roles have the spotlight while others labor in obscurity, and there is
little possibility to interchange the roles. In the old system established in the feudalistic, sta-
tus-oriented Tokugawa society and based on the master-apprentice training system, each
player would accomplish his own assigned task without overt discontent. But today, young
applicants do not want to endure this inequality. Because of this and the decline in perform-
ance income due to the decreasing popularity of Bunraku, applicants are fewer in number.

In handicrafts, young people find it difficult to endure a childhood of exacting training
in a family or in a master-apprentice relationship if it does not bring sufficient economic
compensation. But the case of the traditional fabrication of akeni in Kyoto clearly shows
that with a sufficient demand and an assured income, even such a highly specialized hand-
icraft can find a young successor. Akeni is a trunk for sumo wrestlers, made with thinly
sliced and beautifully lacquered bamboo, and it is an important object for sumo wrestlers
during seasonal tournaments. For many years only one craftsman, now sixty-four, has
made this kind of trunk, and he is fortunate to be succeeded by his thirty-five-year-old son.
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Many handicrafts are in crisis, because their use of time and labor makes them unprof-
itable. In India, | visited handweavers in training centers and in their villages and realized
their critical situation. A power loom weaves cloth faster, more cheaply, with better quality
than that made by an ordinary handweaver. Specially made high-quality handwoven cloths
are destined for their devotees in Western countries. Another problem in the conservation
of handicrafts arises from the difficulty in obtaining necessary supporting tools or instru-
ments of good quality, which are themselves made by handicraft, like the special curved
nails used by the traditional Japanese shipbuilders. This is similar to the problem in per-
forming arts done by a team, which may be weakened by insufficiently remunerated sup-
porting parts.

In every domain of cultural heritage, it is now necessary to provide incentives for prac-
titioners and their successors in coming generations. Educational activities by UNESCO or
by other organizations must be intensified, but at the same time, we have to evaluate prop-
erly the role of tourism, a more and more significant and profitable component of global-
ization. Recently, the character of tourism itself has changed, and many anthropological
studies describe its positive effects in the revitalization of cultural heritage and the mutual
understanding of cultural diversity. Today, culture is something not only to be spoken
about, but also to be presented to other cultures in its own self-image. In this process, we
must remain aware that every traditional culture is created and transformed in response to
historical contexts. Open-air performances done in Plaza Djamaa al-Fana of Marrakech are
not authentic, in the sense that this plaza was originally for the practice of Sufism, but they
are authentic in the sense that the performances are self-sustaining and provide a certain
satisfaction to both the performers and the spectators, many of whom are tourists. To
develop a self-consciousness about traditional cultural heritage is fundamental to human
development, a prerequisite for technological and economic development that is based on
the revaluation of cultural identity and the recognition of human cultural diversity.
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Music in Context and in Transcontextualization

The term “text” is understood, as its Latin etymology indicates, as something that is inten-
tionally “woven” by humans. Often used in music to refer only to the words of a song, the
term can also be used in a broader sense to imply the whole spectrum of a particular kind
of music, i.e., a body of sonic phenomena produced by humans on the basis of a certain
way of thinking. The term “context” also originally referred to woven objects. Paired
dichotomously with “text,” however, the term refers to the situation that surrounds and
sustains the existence of the text: for example, the human body, musical instruments, time
and place of performance, occasion and function of music, socio-cultural background of
performing arts, etc.

As a part of my own newly proposed “applicative musicology,” | have based theoreti-
cal speculations on a new concept and term: “transcontextualization.” | coined this term
in 1994 when, for the first time in my life, | became involved in a series of projects deal-
ing with Vietnamese musics. | intended the term to cover a wide range of contextual
changes of musical text. These changes may range from the simple repetition of a per-
formance of a musical composition in the same place for the same purpose but at a dif-
ferent time, to complicated transformations of performances done at different times at
different places and for different purposes. It is presumed here that music texts change
through transmission and diffusion in accordance with the degree of transcontextualiza-
tion applied to the original.

East Asian Court and Ex-Court Musics As a Network

One of the most ritualistic East Asian court-music traditions is known in Chinese as
yayue (“elegant music”), though it should be noted that the exact constitution of the
term varies from country to country and from one historical period to another. The term
and the music were transplanted to Korea as aak, to Japan as gagaku, and to Vietnam as
nha nhac. This form of music is one of the commonalties found in the East Asian court
traditions that link China, Korea, Japan, and Vietnam in a complex historical network.
As noted, usage of the term varies in different countries and in different historical peri-
ods, a fact for future study and comparison. It must also be remembered that in each
country there are many varieties of music besides “elegant music,” and that in China
yayue is extinct as a tradition.
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Transformation of Music in the Context of Its Transmission

The essential parts, if not all, of a piece of music are transformed in direct and indirect per-
formance contexts. For example: (1) cheironomic body movements of a performer often
represent basic melodic configurations, dynamic and/or agogic stability, and changes there-
from; (2) “mouth music” or lexically meaningless syllables used as imitative descriptions
of melodic or rhythmic phrases often function as mnemonic devices during the
teaching/learning process; (3) written notation can be a prescriptive or a descriptive means
of recording a particular performance, before or after the performance, respectively (see
Seeger 1958); and (4) recording a performance on tape or disc has become increasingly
important in the course of the twentieth century. These transformations occur whether
they are intended or not and should be fully considered whenever we deal with strategies
for safeguarding musical traditions (Yamaguti 1986).

The Case of Vietnam

In March 1994, Tokumaru Yosihiko and | were asked to attend and make concrete propos-
als to two international conferences sponsored by the Vietnamese government and
UNESCO on the subject of safeguarding intangible cultural heritage. We immediately
accepted the invitation because we shared memories of our efforts some twenty years
before to invite a group of Vietnamese musicians and scholars to Japan. The project, spon-
sored by the Japan Foundation and called ATPA (Asian Traditional Performing Arts), had
ended in failure, at least with respect to Vietnamese participation, and had to deal with var-
ious Asian musics for fifteen years without a Vietnamese perspective. We had hoped to bet-
ter understand Vietnamese court music, the history and current status of which was not as
well known as the court musics of Japan or Korea. In the mid-1970s, with the after-effects
of the Vietnam War still strongly felt, we had been worried that court music would not sur-
vive long enough to be handed down to another generation.

The conferences we attended were held in Hanoi and Hue. In Hanoi, where the main
theme was the fifty-three ethnic minority groups of the country, we proposed the
“Performing Arts as AV Documentary Training Program.” (Incidentally, this project started
its feasibility studies in April 1999, five years after our original proposal, and was integrated
into a new project called RVMV [Research and Video Documentation Project of Minorities’
Intangible Cultural Heritage of Vietnam] in April 2000. As head of this new project, which
is to undertake its first stage in bilateral cooperation between Vietnam and Japan, | feel it
may take another five years before we can see significant results!)

In Hue we presented a proposal called “the Vietnamese Court Music Revitalization
Plan.” Our objective was to revitalize the traditions of ex-court musics such as nha nhac,
dai nhac (“large music”), and tieu nhac (*small music”), which had barely managed to sur-
vive in Hue. Others who attended the conference, including Tran Van Khe (professor emer-
itus, University of Paris) and Jose Maceda (professor emeritus, University of the
Philippines), voiced their support and pledged their cooperation. The two proposals were
immediately approved by UNESCO; details regarding implementation and funding were to
be worked out later in Japan.

As it happened, a Vietnamese music and dance troupe had been invited to appear at the
Tenth Tokyo Summer Music Festival that year, so while in Hue, Tran arranged to meet with
them. The troupe tended to present programs designed for general audiences that featured
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not only imperial court music and dance but also popular folk songs and musical dramas.
Not always regarded as a legitimate court music group, they frequently played court music
on non-court-music instruments such as the dan bau (monochord zither). Of course, alter-
ing the forms of old music to make it new does not always call for criticism. Nevertheless,
in view of the current state of Vietnamese court music, both Tran and | shared the opinion
that, even if only for the present, a little criticism was necessary. Tran extended his stay in
the country and communicated this opinion to them directly. The members of the troupe
took our criticism relatively well: the opportunity to visit Japan was a great incentive, and
the fact that foreigners had a strong interest in their ex-court music was useful in raising
their own awareness of the need to preserve the tradition.

In addition to this troupe, there were, in fact, other ex-court musicians who gave more
authentic performances. In particular, four elderly musicians with their sons and close
friends and relatives performed at the opening ceremony of the UNESCO conference. This
performance struck me as an appeal: if only they had the opportunity to polish theirs skills,
they could return their tradition to its original form.

I suggested a plan that used Korea as a model. In the 1910s, alter the downfall of the Yi
dynasty, Korean court music had been on the verge of dying out; today it is preserved as
“national music” at the National Center for Korean Traditional Performing Arts
(NCKTPA). Court musicians from Hanyang (present-day Seoul) and Tokyo collaborated,
and, thanks to the efforts of the musicologist Tanabe Hisao and Korean scholars, Korean
court music survived. Even now, the tradition plays a large part in international exchange
through both performance and research. It was my feeling that the destiny of Vietnamese
court music lay in following a similar path.

We immediately made efforts to implement the Vietnamese Court Music Revitalization
Plan. With a research grant from the Toyota Foundation, we were able to start the plan
(with Tokumaru as head). We began with basic research projects, such as scholarly docu-
mentation of the present state of the tradition, the collection of related documents (many
of which were scattered or lost), and historical research.

The research group, consisting of musicologists and specialists in Viethamese stud-
ies, made its first field survey of Vietnam in April 1995 with a grant offered by the
Toyota Foundation. Maintaining discreet contact with the Japanese Embassy in Hanoi,
we began to plan new ways of developing the project. My idea was to establish a court
music course at the College of Arts, Hue University, thus creating a situation similar to
that in Seoul. We thought it best to proceed immediately with the education of court
musicians at the college level, since the surviving elderly court musicians were getting
no younger.

We asked for advice from the Japan Foundation Asia Center and began to help the uni-
versity apply for financial assistance for the project. After many ups and downs the request
was approved in November 1995. It took the Vietnamese Ministry of Education until
January 1996 to approve the establishment of a new department. In March, we were told
that we would have to wait until September, the beginning of the new academic year.
Thinking that it would be a shame to lose the funding we had already received for the first
year, | proposed that preparatory activities begin in April, before the official start of the
project. At the unofficial inauguration ceremony in April, a performance was given by stu-
dents who expected to enter the university as court-music majors and who had already
begun their training with the elderly musicians.

In the meantime, | noticed that ex-court-music education was taking place below the
university level at high schools. High school students and their teachers were invited to
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Hyogo Prefecture in Japan, where a series of exchange programs with young Japanese musi-
cians had been instituted.

The official opening ceremony for the new university course took place in early October
1996. By then we were planning two other activities. First, a Korean student of mine, Kim
Youngbong, who was familiar with both Korean and Japanese styles of court music, was
dispatched to Hue under the sponsorship of the Japan Foundation Asia Center to under-
take intensive field research with elderly musicians while they were still active. This idea
was initially proposed by Tran Van Khe. After six months of field research, she completed
her dissertation (Kim 1998). Prior to this, her Chinese classmate, Zhao Weiping, com-
pleted a musico-philological dissertation dealing with the early history of court musics in
Japan and Vietnam (Zhao 1997).

The second new activity for the Vietnamese Court Music Revitalization Plan was the plan-
ning of an international symposium on East Asian court-music traditions with the involve-
ment of China, Korea, Vietnam, and Japan — the first of its kind in the long history of the
East Asian court-music traditions. It was a pleasant surprise that NCKTPA responded to my
appeal so quickly that the symposium took place in May 1997 in Seoul (NCKTPA 1997).

(In June 2000, the Nha Nhac Course at the College of Arts, Hue University, produced
eleven graduates, who had mastered the basic performance techniques of the Vietnamese
court music repertoire as well as acquired scholarly perspective of the music style as placed
in the East Asian network. They have already been employed as professional musicians
belonging to the Royal Theatre, which is soon to be reconstructed as part of the historical
conservation activities in line with an emerging cultural tourism.)
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The knowledge that humankind has accumulated, the wonderful technical advances, the
marvelous opportunities afforded by the information society of today, have meant for the
most part seemingly limitless economic growth, exploitation of the weak, and destruction
of the natural environment. We have created an information-based society, but we have not
yet achieved a knowledge-based society, in which knowledge is equally distributed and
finally leads us towards self-restraint. Perhaps knowledge also leads to moral behavior.

In any event, knowledge leads us to understand the significance of tradition. Over the
centuries, local traditions have developed valuable experience, techniques for protecting
the environment, and skills for handling social conflict (drama, games, customs, rites, and
folk healing skills, to mention but a few), which make up a treasure trove of common
knowledge for mankind. It is no accident that exactly ten years have passed since UNESCO
accepted the Recommendation on the Safeguarding of Traditional Culture and Folklore.

Obviously, cultural traditions and folklore have preserved the elements necessary for
expressing the identity of many ethnic groups. Elements consist not only of the stones of
ancient buildings and historical ruins or other tangible cultural heritage but also of the
intangible. In many cases, these invisible, spiritual traditions — hardly articulated, some-
times only sung or danced — are more meaningful than anything else because people are
deeply attached to them. It is precisely the wars and ethnic conflicts of our leaders that sud-
denly make us realize what imagined, ancient traditions mean for certain nations — the
myth for which a history is created or the legend which makes history. Whether they are
true or not is of little importance. They can help mobilize crowds, start wars, and build ide-
ological castles in the air. Simply put, local value systems, systems of belief, mythology,
prejudice, and differences in customs and religions may provide a basis for conflict. It is
not the cultural traditions themselves, however, but ignorance of them, misinformation
about them, refusing to recognize their existence, or attempting to eradicate them, which
create extreme emotions.

Nor can we make progress without getting to know the cultural traditions of others.
Events of the last few years clearly show that it is precisely the intangible part of a culture
which changes more slowly. The objects of the material world deteriorate, wear out; we
throw them away if they are no longer usable; but we like to preserve sayings, proverbs,
beliefs, myths, and legends — even if we don't need them every day. And these are the cul-
tural factors that influence emotional decisions, prejudices developed about others, our pic-
ture of the enemy, and the patterns of national identity and forms of behavior when
conflicts occur (e.g., in questions of heroism, honor or revenge, we always act according to
the laws of local tradition!). Ethnological research can provide countless examples to prove
this statement.
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The teachings of Anglo-Saxon social anthropology are not much used in international
relations, and unfortunately, the contempt for the cultural identity of certain ethnic groups
also conforms to Anglo-Saxon patterns, insofar as it is individual freedoms which are held
to be most important. The individual and the present above all else! But we must under-
stand that there are cultures where a respect for the community, for tradition and the past
have priority over the individual! In a tradition-based society, it is not the short-term but
the long term aims that are important, not fast development (which often goes together
with destruction) but the slow process of constructing and maintaining balance.

Therefore, as an anthropologist, | propose the following for international cooperation:

e Educating younger generations to learn to respect the traditions of other nations is
the only way to achieve the peaceful coexistence of different ethnic groups.

< Organizing festivals shows the values of local traditions and enables nations to get
to know each other’s culture. Recognizing the diversity of cultures is part of devel-
oping tolerance.

« Documenting local traditions and heritage (a never-ending task) is the only way we
can hand something on to the next generation! It is important to carry out this
preservation using contemporary means — (e.g., video, film, multimedia) —
because this is the only way to reach the masses.

At first glance globalization, with its highly developed communication technology,
appears to help international cooperation and conflict prevention. But it is clear by now
that globalization is just a new form of colonialism, not only in the Third World but else-
where too! And this is not only economic neo-colonialism but also a cultural imperialism
that brings with it the eradication and annihilation of local cultural traditions! The dan-
ger in this is that it denies and disregards the cultural identity of local groups (especially
minorities), deprives them of their right to their own cultural heritage, their right to use
of their own language, and their right to their own customs, religious precepts, mythol-
ogy, and moral values. In short, this is the denial of collective cultural rights and free-
doms! This is why UNESCO’s two new recommendations, Living Human Treasure and
Proclamation of the Masterpieces of the Oral and Intangible Heritage of Humanity (sup-
plementing the 1989 Resolution), are particularly important. Though there is a system in
Hungary in operation since 1950 that essentially satisfies the requirements of the Living
Human Treasure system, and which has awarded prizes to outstanding folk artists every
year since its foundation, the work has not been documented. One of the research proj-
ects, nearly complete, of the European Folklore Institute (formerly known as the
European Centre for Traditional Culture) is a monograph and complete documentation
on this subject. Another project that we are supporting records the history of the interna-
tionally recognized “Dance House Movement.” We have several ongoing projects on the
preservation and handing on of traditional folk music (e.g., the publication of the folk
music collections of Vikar, Barték, and Vargyas).

My concrete proposal, therefore, is that the Member States respect the cultures in their
own countries and, above all, the cultural heritage of ethnic minorities and pass legislation
to ensure that this happens.

Respecting local cultures means, at the same time, upholding cultural identity. The most
serious problem for the peaceful coexistence of various national groups, apart from human
rights, is in the freedom to declare their collective cultural identity. These are, of course,
not new ideas, since one of the Ten Commandments is about precisely this ancient wisdom:
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“Honor thy father and thy mother that thou might live long on this earth!” The com-
mandment implies respect for our ancestors, respect for tradition, and the maintenance of
the values inherent in local traditions. Allow me to modify the Third Commandment a lit-
tle, so that I might finish my contribution with it:

Let us honor each other’s local traditions, so that we may live long on this earth!



The SADC Databank: The Role of Data Exchange in
Empowering Local Institutions

Renato Matusse
Secretary General for Culture, Information and Sport
The Southern African Development Community
Maputo, Mozambique

Introduction

Let me begin by thanking UNESCO and the Smithsonian Institution for having extended
this invitation to the Southern African Development Community (SADC) and to me per-
sonally to attend this important conference on “Global Assessment of the 1989
Recommendation on the Safeguarding of Traditional Culture and Folklore: Local
Empowerment and International Cooperation.” For us in SADC, this conference comes at
a very appropriate time: following the approval by SADC of the Sector for Culture,
Information and Sport Regional Policies, Priorities and Strategies, we have embarked on
consultations aimed at developing a Regional Protocol on Culture. We are also in the
process of preparing a Regional Ministerial Conference on Culture and Development, an
event that will bring together government officials drawn from ministries responsible for
culture, finance and tourism, education, NGOs, international cooperating partners, and
institutions involved in funding culture. This event is scheduled for late November of
1999.

The organizers of this conference have asked me to address the documentation, trans-
mission, and revitalization of culture and the implications of working with grassroots and
tradition-bearing communities and with responsible state institutions (archives, regional
associations of folklorists, etc.) in the Southern African Development Community. To do
this, 1 will relate the experience we have had in moving towards the establishment of our
own regional databank, the Southern African Cultural Information Systems (SACIS), a
project aimed at collecting, processing, and disseminating cultural information as a way of
enhancing cooperation, interaction, and complementarity.

The Southern African Development Community is an organization of fourteen sovereign
states established in 1992 and aimed at promoting regional cooperation and integration.
SADC Member States are, by virtue of their membership in the organization, committed to
working together towards a common future. SADC Member States are expected to derive
benefits on an equal basis.

The creation and strengthening of regional cooperation blocks is part of the Organization
of African Unity (OAU) strategy as laid down in the first stage of the 1991 Abuja Treaty. This
treaty states that “the [African] Community shall be established gradually in six stages of
variable duration over a transitional period not exceeding 34 years.” The important role that
culture plays in the Regional Integration Agenda has been recognized within SADC as one
that can successfully bring grassroots involvement. The SADC Declaration of Heads of State
and Government issued in 1992 states that “regional integration will continue to be a pipe
dream unless the peoples of the region determine its content, form its direction, and are
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themselves its active agent.” The treaty itself declares that one of the objectives of this
regional organization is “to strengthen and consolidate the long standing historical, social
and cultural affinities and links among the peoples of the region.” Since its inception, SADC
has taken the political view that its Regional Integration Agenda must be driven by the peo-
ple and their will to live together and share in a common destiny. Administratively, SADC
has taken a decentralized approach in which each Member State is given a sector to coordi-
nate. Mozambique is responsible for the Sector for Culture, Information and Sport, the sec-
tor mandated to strengthen and consolidate the social and historical links among the people
of the region. As | have already indicated, this paper concentrates on our own experience,
which we hope will empower and involve local participation in arts and culture databank-
ing, exposition, and protection. This experience rotates around SACIS.

The Southern African Information Systems (SACIS)
Rationale, Objectives, and Content

For a country or for a region like SADC to plan ahead, there is a need to know what obtains
on the ground and how the available potential and resources can fit in a larger national or
regional system. It is often disappointing to learn that local, national, and regional initia-
tives and infrastructures exist but are not fully exploited by others simply because those
capacities do not come to their notice. It is also disappointing at times to observe that each
artist, institution, or government attempts to reinvent the wheel with meager resources,
skills, and capacities. An inventory of the initiatives, facilities, and infrastructures will get
the region to know what obtains where and how such resources or potentialities can be uti-
lized for the benefit of a single country or the entire region. To begin the process of devel-
oping such an inventory, SADC launched in 1996 the regional cultural databank known as
the Southern African Cultural Information Systems. As indicated above, the idea of estab-
lishing a regional databank stems from the fact that the region felt that it would be difficult
to launch regional cooperation without first having established an inventory of what
obtains in each Member State. Therefore, the main objectives of SACIS are to:

e establish a systematic information base on arts and culture and institutions involved
in their development in the region;

e establish a system that will allow accessibility to information by experts and the
public in general including art and culture institutions and groups;

< publish information on cultural aspects of the region periodically.

Following from the objectives above, it is clear that SACIS is intended to be an information
and management tool for all those concerned with documenting, processing, and dissemi-
nating culture, its products, and events. This explains why the initial focus of SACIS will
be on the following areas:

e cultural producers and their products. This is the case of cultural enterprises, insti-
tutions, and groups, as well as their activities and the products of their activities

< markets for cultural products and events, that is, festivals, fairs, and exhibitions

< cultural policies, conventions, legislation, and copyrights

e languages of SADC
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As will be explained later on, the collection of information on these subjects will not be the
responsibility of governments alone. The governments will initiate the identification and
sensitization of institutions — be these parastatal, private, or non-governmental — to enter
into the SACIS network by providing information about them and their activities or by
undertaking activities identified in the database.

Beneficiaries, Administration, and Products of SACIS

Right from its launch, SACIS had to identify its beneficiaries. These are intended to be
those working in arts and culture both in the development of cultural activities (e.g.,
artists, arts promoters, researchers, and cultural institutions) and at the level of adminis-
tration or facilitation of cultural development (e.g., government agenciess, NGOs, and
cooperating partners). SACIS will thus contribute to filling in the gap about cultural infor-
mation in the region, for the region itself and for the rest of the world. Perhaps at this point
a question may be asked as to how SACIS will contribute to the work of libraries, archives,
local associations, and communities. In my view a number of factors will make those goals
realizable. First, SACIS data collection is meant to be participatory, drawing into the net-
work more and more institutions and individuals. SACIS is coordinated by the Sector
Coordinating Unit (SCU) in Maputo, Mozambique. In each Member State a national coor-
dinator has been appointed and takes charge of coordinating data collection from the var-
ious national institutions that can provide the data relevant to the contents defined
regionally. Once processed nationally, the data are then sent to the regional coordinating
unit, where they are consolidated and then sent back to each contributing institution
through the national coordinator. This means that national and local institutions begin to
have a more complete picture of what happens nationally and regionally. They become
aware of the potentialities that can be exploited for their own good, be these facilities,
events, or opportunities, say, for training. Furthermore, SACIS offers the opportunity for
institutions and individuals to experiment with what they learn from others in the SACIS
network. Even from the difficulties and mistakes committed by others we learn.

I have been speaking about the participatory nature of SACIS. | now want to bring in the
other dimension: that SACIS is also a multi-tiered project catering to both the grassroots
and academic levels. Let us consider the thinking being developed for greater grassroots
participation and involvement.

A project aimed at the development of telecenters has been drafted by the SCU to serve
local communities. Through these telecenters, local communities, cultural associations,
and groups could be trained to collect, process, and retrieve data electronically. They would
also be trained in basic methods of data collection and database maintenance. This way the
region can expand on its capacity to generate and exchange information and contribute to
regional cooperation and development.

On an experimental basis, the SCU launched its first catalogue on cultural information
of the region last May. This catalogue contains information only from some Member States,
but it does give an indication of the wealth of data that would be available to the telecen-
ters. While funding is not available for the development of such telecenters, the SCU is
working towards making the information that is being collected available electronically.
The other side of the coin is the contribution that SACIS can make to universities, libraries,
archives, and professional, hobbyist, and other voluntary associations.

With funding from the Icelandic International Development Agency (ICEIDA) and
UNESCO, we have begun to experiment with this. Following the successful staging of the
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SADC Theatre Festival in Maputo in June 1997, the SCU approached representatives of
each SADC country to write a piece on the status of theater in their home country. Working
with the Southern African Broadcasting Association (SABA), the SCU has also begun a
process of identifying contributors to another book reviewing the history of use of local
languages in the media. The sector is also in the process of establishing links with the
Linguistic Association of SADC Universities (LASU) to undertake the production of a
SADC Linguistic Atlas. The underlying idea in all these projects is that by bringing those
individual contributions together a regional picture is generated. This is important for indi-
vidual contributors and readers, who begin to realize the potential, the problems, and the
opportunities that are available in the region. This is also in line with SACIS' intent to pres-
ent SADC as a regional cultural unity and to use culture as a central ingredient in regional
grassroots participation and involvement with the regional integration agenda.

In our view, the SACIS project will grow to have the ability to link local communities
and institutions involved with collection and dissemination of cultural information such as
archives, libraries, and cultural associations in the region. Apart from the catalogue men-
tioned above, we are also commissioning papers that will give readers a regional picture of
events. We have just completed editing a book on theater.

Problems, Limitations, and Prospects

The first major problem to be addressed is a lack of information collection and information
exchange. We need to drive it home that information is power and a tool for development.
We need to enhance the urge for collection and make information available in a timely
manner to others who may benefit from it — not keep it to ourselves, sometimes only in
our heads.

Trying to encourage the region to collect and exchange more of the available informa-
tion, the patron of SACIS, Deputy Vice-Chancellor of Eduardo Mondlane University and
Informatics Engineer Massingue, wrote in the first catalogue of SACIS, “When we keep our
money under the mattress it may fill our hearts with joy that we own it. But at the same
time the risks of it being eaten away by mice or devoured by fire are not to be discounted.
When the same money is deposited in a bank it earns us interest, but more importantly it
is shared by a wider society.”

The second problem to be addressed is that of infrastructure. There is a need to provide
equipment and appropriate working conditions. Sometimes, the problem may not neces-
sarily be the availability of such facilities but may have its root in the rationalization of
what is already available. In order to optimize what is or what is to be available, there may
be a need for expert advice, which may be called upon from within other partner sectors.

The third area to be addressed is that of human resources. Already SACIS national coor-
dinators have been appointed. However, if the network is to expand, training will become
a necessity. This training, as | have indicated, will include both basic skills in data collec-
tion and computer and database use and maintenance. Such training should impress the
members of the network on the need to work together for mutual benefit.

The final point to be made relates to international cooperation, which will complement
the regional and national efforts. It is critical that SACIS receive the necessary support from
the international community. With this in mind, the recent meeting of the Ministers of
Culture, Information and Sport took the decision to request the UNESCO Director-General
to support this project.
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Conclusion

Taking into account the fact that SACIS, working on its own or with other institutions at
the regional level, consolidates information emanating from national databanks, individu-
als, or institutions, we are of the view that those involved will in the end have a clear pic-
ture of what is available where, and thus will initiate direct contact with those institutions
and organizations. The interest for such contact can be generated by some publications,
events, training facilities, or exchange programs. The point is that with availability of infor-
mation, it is possible for each institution to plan ahead to take advantage of the infrastruc-
ture, skills, and possibilities within the country and in the region. SACIS is an example of
a regional cooperation mechanism set up by SADC in order to collect and exchange cul-
tural data. Through this mechanism, local communities and organizations as well as gov-
ernments will be able to develop a regional picture and take advantage of the facilities,
skills, and possibilities that obtain in the region. SACIS is also expected to benefit those
from other regions including other cultural organizations.
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Preserving Bahamian Heritage
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Director
Department of Archives
The Bahamas

I have been involved with the preservation of Bahamian heritage and culture since the late
1960s, when | began the survey of the records and archives of The Bahamas. Since that time
much has happened. The Bahamas established a Public Records Office (National Archives)
in 1971. In 1972, the office promulgated rules to regulate searches and inspections of
records, the destruction and disposal of public records, and the setting of fees for copying
services. Over the next several years, the records and archives were identified, selected,
sorted, and listed, staff were trained in various aspects of the work, a repair-bindery and a
microfilming program were established, a Research Room became operational, and a
Records Management Program was established.

A Guide to the Archives was published in 1973. From a very early time in the Archives’ exis-
tence, exhibitions were held annually and facsimile booklets printed and distributed to schools
and sold to the general public. An Oral History Program was also begun by interviewing and
recording on cassette tapes scores of senior citizens. Some transcriptions were completed.

In the absence of a National Museum System, the Department of Archives was desig-
nated as the organization in charge of the Bahamas' material heritage — its historic build-
ings and sites, and its archaeology.

I have worked with a small group of professionals, particularly two enthusiastic and
well-qualified history and social studies teachers, Ms. Grace Turner and Ms. Kim Outten
from the mid-1980s. Consulting archaeologists Anthony Aarons worked with us between
1988 and 1993 and Dr. Keith Tinker from 1997 to the present. Together, we worked as a
team to conserve The Bahamas' material culture. The Department of Archives spearheaded
and controlled archaeological projects — the documentation and preservation of historic
buildings, the curation of artifacts, and the establishment of a number of museums. The
latter included the restoration of Vendue House, a former slave market, and its transfor-
mation into the Pompey Museum of Slavery and Emancipation in 1993. Similarly, the
Department of Archives also advised and worked with the Central Bank of The Bahamas to
restore and refurbish Balcony House, now the Balcony House Museum. The department
also set up exhibits in the restored Commissioner’s Office and jail in San Salvador, which
is now the San Salvador Museum. Preparations are being made to organize museum
exhibits at the Long Island Museum.

In cooperation with the Preservation of Historic Buildings Committee of the Bahamas
National Trust, the Department of Archives' museum section prepared a Register (list) of
Historic Places of New Providence, which was presented to Minister of Education Mr. C.A.
Smith in 1993. The Register of Family Islands’ historic places is in progress.

In the years leading up to the Quincentennary celebrations, there was feverish activity.
The Museum Section advised on and participated in the building of a number of Lucayan
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canayes and also a Lucayan village in San Salvador, which was constructed in 1992. The
first Lucayan canaye was developed in May 1992 from plans prepared by Mr. Tony Aarons
at the Bahamas National Trust. Included among those constructed were one on the grounds
of the Department of Archives, one at the Quincentennial Commission, and one in the
Spanish Wells Museum.

Since 1991, the Department of Archives assisted the Ministries of Transport and Finance
in the administration of The Abandoned Wreck Act (1965) by reviewing salvage permits
issued, verifying inventories of artifacts, and giving advice on Government's selection of
historic artifacts.

Recently, the Director of Archives and two museologists (curators) have been involved
in the National Gallery Committee, which is restoring the nineteenth-century mansion
Villa Doyle and converting it into the National Art Gallery.

Not only did the Department of Archives strive to preserve and conserve; it also sought
to disseminate historical information which had been largely neglected in the past. It pre-
pared guides, booklets, and a newspaper series, “Aspects of Bahamian History.”
Additionally, the director was involved with producing a video, The Bahamas: History and
Culture, which is shown to students and visitors who visit the Archives and the Museum.
The director and professional staff also gave numerous talks and lectures to schools, Rotary
Clubs, tourism training courses, and various groups.

From early in its history, the Bahamas Archives recognized the importance of creating ties
with international and regional bodies. The Archivist assisted in revitalizing the Caribbean
Historical Archives Association (CARBICA) and organized an executive meeting in Nassau
in 1972. At its conference in Guadeloupe in 1975, | was elected President for four years. The
third Caribbean Archives Conference was hosted by the Bahamas Archives in 1979. | also
served as secretary and treasurer of CARBICA and Deputy Director. Ms. Elaine Toote is now
Treasurer of the organization. CARBICA has served to strengthen and maintain relations
between Caribbean archival and archive-related institutions. It has also fostered cooperation
and training through the convening of seminars and conferences. The Caribbean Region has
been actively engaged in testing the International Records Management Trust Training mod-
ules for Archives Administration and Records Management. This has affected the education
of archivists and policy formation in the region.

The Department of Archives is also a longstanding member of the International Council
on Archives (ICA), the Commonwealth Archivists Association, the American Society of
Archivists, the Society of Archivists (Great Britain), and the British Records Association. |
served as a member of the executive of the International Council on Archives between 1974
and 1982. The Department of Archives has been mainly involved with the preservation and
transmission of tangible cultural heritage. However, it has also contributed significantly to
the documentation, preservation, and dissemination of intangible cultural heritage.

I was chosen, as director of The Bahamas Archives, to head the research component, act-
ing as Bahamian curator for the Smithsonian’s Folklife Festival in 1994, which featured The
Bahamas. Archives staff served as researchers and coordinators for the festival.

Our participation in the Smithsonian’s Folklife Festival in 1994 was a significant mile-
stone in the preservation, transmission, and revitalization of intangible culture. The
Festival project generated important records including oral history interviews on cassette
and video tapes. A wonderful half-hour video was made by the Ministry of Tourism, the
coordinating agency for the Festival, showing highlights of Bahamian participation in the
planning and staging of the actual Festival. Also produced was a compact disc of folk music
by musicians who performed at the Festival, entitled Islands of Song.
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An educational and cultural kit entitled “Our Bahamian Heritage: A Resource Guide for
Teachers” was compiled by the Ministry of Education, the Smithsonian Center for Folklife
Programs and Cultural Studies, and the Embassy of the Commonwealth of The Bahamas
and produced in 1995. The Resource Guide includes primary level and secondary level sec-
tions. The primary level section covers crafts and folk art, music, storytelling, foodways,
and celebrations. Included in the secondary level Resource Guide are the same topics, but
with additions of an essay on “The Peoples and Cultures of The Bahamas,” and a guideline
to research entitled “Exploring Your Own Communities.” There is also an appendix with
additional materials.

The kit also contains two videos, To Be a Bahamian and Island Portraits: Traditional
Culture in Andros, and two audio cassettes with sacred songs and storytelling in The
Bahamas. There are also color posters on various aspects of culture such as “Living by Land
and Sea,” “Making a Basket,” “Making Music,” “Home Life on a Family Island,” “Religious
Celebrations,” and “Family Names in The Bahamas.” The education kit is a wonderful
resource for teachers. It is filled with information not usually found in history books and
also has suggested questions and activities.

Since 1994 and The Bahamas' participation in the Smithsonian Folklife Festival, there
has been a renaissance in the preservation and transmission of the country’s cultural her-
itage. Junkanoo artists have been more active, and many of the artists have become entre-
preneurs by creating souvenirs using Junkanoo themes and materials. In 1996, the
Junkanoo participants at the 1994 Festival were invited back to perform on the Mall at the
Smithsonian Folklife Festival to celebrate Independence Day in the United States. Jackson
Burnside, an architect and Junkanoo artist, developed a colorful studio “Doongalik,” which
features Junkanoo arts, paintings, crafts, and publishing. It also displays traditional elite
and folk architecture. Mr. Burnside now hosts a weekly radio show on Junkanoo. Groups
also perform at the Ministry of Tourism’s “Junkanoo in June” Festival.

Stimulated by the Smithsonian Folklife Festival, The Bahamas' government developed a
Heritage Village (or Park) now known as the “Down Home Fish Fry.” This village contains
vernacular houses, a storytelling porch, a concert stage, and an outdoor oven. It adjoins the
conch village developed by the Conch Vendors Association and is the site for various fes-
tivals, such as the Sea Food Festival in October and Junkanoo in June which sponsors food
and craft vendors and Junkanooers who hold rush-outs every weekend in June.

Additionally, one of the researchers and coordinators of the Bahamian Smithsonian team,
Kayla Edwards, now hosts a television program “Mirror, Mirror” which showcases
Bahamian history and culture. Former General Manager and Minister of Government
Charles Carter hosts a weekly radio program which presents Bahamian folklorists, histori-
ans, musicians, and artists.

The Bahamas has also made strides to protect, preserve, and regulate both tangible and
intangible heritage. The tangible heritage will be protected by the Antiquities, Monuments,
and Museum Act of 1998, which comes into operation on 1 July 1999. The Act provides for
the declaration and preservation of historical monuments and sites, regulates archaeologi-
cal excavations, and establishes the National Museum of The Bahamas. It establishes regu-
lations for issuing licenses and permits and provides for preservation, conservation, and
restoration. It provides for analysis, documentation, and presentation of antiquities and
monuments and for the establishment, operation, and administration of a conservation,
archaeological, and paleontological research unit, and of the historical site unit of the
National Museum.

The Copyright Act of 1998, enforced from 1 July 1999, makes better provision for the pro-
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tection of intangible heritage, specifically the rights of performers and others in live per-
formances, such as drama, music, choreography, or recital of a literary work. It also pro-
tects authorship of literary, musical, choreographic, audiovisual, and artistic works, motion
pictures, and sound recordings.

| feel that | have been fortunate to live at this very exciting and creative time in our his-
tory. Much has been achieved in developing new heritage institutions and in preserving the
traditional institutions of culture and heritage. It has been an interesting, stimulating, and
gratifying experience, and | hope that the current positive trends in preservation, conserva-
tion, and transmission of both our tangible and intangible cultural heritage will continue.



Aspects dynamiques des cultures sonores:
transformation du metier du griot au Niger sous l'influence du
modernisme

Mahaman Garba
Ethnomusicologist
Centre de Formation et de Promotion Musicale
Niamey, Niger

Au Niger, I'exercice des fonctions du griot est d a une formation spécifique qui lui con-
fére un savoir et un savoir-faire appropriés. De ce fait, dans la société traditionnelle d'antan,
le griot ne remplissait des fonctions que dans le domaine qui lui était héréditaire et qu'il
maitrisait parfaitement.

Maitre de la parole, fidéle gardien de la tradition orale, conservateur incontesté des
moeurs ancestrales, le griot est un personnage qui joue un rdle social trés important. Son
statut fait de lui le conseiller le plus éclairé et le plus proche du roi, du prince ou du chef
de guerre.

Le griot et la société

Le griot joue un rble prépondérant dans la société. Conteur, poéte, moraliste, instructeur,
le griot est I'animateur principal de la société dans laquelle il vit. 1l est toujours sollicité a
prendre part aux grandes cérémonies (mariage, baptéme, intronisation, fétes). Le griot
apprend aux jeunes I'histoire de leur société, il leur parle des grands chefs, leurs com-
portements et leurs régnes. Il leur dit également tous ceux qui ont fait des oeuvres utiles,
il leur parle de leurs descendances en leur apprenant les bonnes manieres. Dans certaines
circonstances le griot est la seule personne habilitée a calmer les tensions sociales. Certains
hommes le consultent avant de prendre épouse parce qu'il est mieux placé pour parler de
telle ou telle famille, de tel ou tel parent. Le griot joue également le r6le de communicateur
et d'informateur. Déclamateur public, il a pour devoir de faire oralement les communiqués
en se déplacant de quartier en quartier, de village en village, de ville en ville.

Quand il y a parfois des divergences de vue entre deux ou plusieurs autorités coutu-
miéres, le griot est chargé de recueillir tous les renseignements indispensables lui permet-
tant de lever I'équivoque. En pareilles circonstances il est dépéché pour faire la mise au
point a tel ou tel chef coutumier. Personnage tres écouté, le griot intervient dans certains
foyers pour régler des litiges.

Les ressources du griot

On nait griot, on ne le devient pas. Lart de la parole est un héritage qui se transmet de
pere en fils, de génération en génération. Le métier qu'exerce le griot lui permet de faire
face a ses obligations. C'est un responsable qui a plusieurs bouches a nourrir. Il vit donc
du fruit de son travail. Dans la hiérarchie de la cour, ses prérogatives lui donnent droit &
un traitement. Il a également certains avantages aux différentes cérémonies qu'il anime.
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Il se déplace souvent pour rendre des visites de courtoisie aux chefs coutumiers gu'il
connait. Ce périple lui rapporte de I'argent, des habits, des vivres, des chevaux, des mou-
tons, des chévres, etc.

Dans certains cas, le griot est invité par les chefs eux-mémes ou par des personnes
riches. Contrairement a ce que beaucoup de gens pensent, le griot n'est pas celui qui
indispose et oblige les autres a lui donner. Comme tous ceux qui exercent un métier, le
griot vit a la sueur de front.

Le rble du griot dans la chefferie traditionnelle

Dans I'organigramme de la chefferie coutumiére au Niger, le griot occupe une place impor-
tante et ses prérogatives sont nombreuses. 1l est a la fois le confident, le secrétaire particulier,
le conseiller et I'envoyer spécial du chef coutumier. Aucune décision ne peut étre prise sans
son consentement et son avis est toujours partagé par toute la hiérarchie de la cour.

Dépositaire de la tradition historique et culturelle, le griot est en somme le membre le
plus influent de la cour parce que mieux renseigné que quiconque sur les valeurs tradi-
tionnelles, la généalogie des familles qui composent I'ethnie ou le groupe ethnique. Héritier
de I'art de la parole, sa maftrise de la langue lui permet de provoquer ou d'apaiser la colére
du chef. Il enseigne beaucoup de choses au chef, lui dit le comportement de tel ou tel indi-
vidu. Il sait tout sur les hommes et leurs biens. Il sert de courroie de transmission entre le
chef et ses partenaires. 1l est en quelque sorte le trait d’'union entre le peuple et son histoire.

Autrefois, le griot était I'intouchable envoyé spécial du guerrier a qui il rapportait fidele-
ment les messages. Il n'était pas homme a abattre ou a capturer en temps de guerre. Il était
utile pour tous ceux qui régnaient.

Le griot dans la société moderne

Avec les transformations qui interviennent dans nos sociétés en mutation, le probleme de
la fonction du griot se pose avec acuité. De nos jours I'édifice traditionnel n'a plus
d’autonomie et de cohérence intrinséque. Les phénomeénes qui se déroulent trouvent leur
origine dans ce guil est convenu d'appeler “modernisme.” Aujourd’hui au Niger, la
personnalité du griot est victime d'un étrange dédoublement: autrefois détenteur de la tra-
dition orale, les changements sociaux actuels ont fait qu'aujourd’hui peu d'éloges sont
dignes de ses mérites. La prolifération de nouveaux griots qui n'ont pas hérité le métier
mais en font tout de méme un gagne-pain, explique clairement le climat d’'hostilité qui
caractérise aujourd’hui la condition des vrais griots (hommes de caste).

La modernisation des traditions musicales:
cause de la transformation du métier de griot

Lislamisation et la colonisation (le modernisme aidant) ont fait que les fondements cul-
turels et sociaux se sont effrités au Niger. Les structures sociales se sont progressivement
vidées de leur finalité et de leur forme originelle. La vie moderne a presque mis fin aux ini-
tiatives. L'école occidentale a remplacé le cadre de formation d'antan. Les rapports sociaux
sont devenus plus ou moins individualistes. Lancienne organisation est supplantée par



196 Mahaman Garba

I'Etat national moderne. La vie culturelle est modifiée. Le virus de I'occidentalisation s'est
greffé sur nos valeurs traditionnelles. Ces changements d'activités, de problemes, de
rythme de vie ont provoqué une désaffection des pratiques ancestrales. Ce qui du coup a
modifié les traditions musicales, entrainant ainsi un changement de comportement du griot
de caste. La transformation des traditions musicales a pour base les facteurs suivants:
I'lslam, la colonisation, l'européanisation, la modernisation (le développement tech-
nologique), les calamités naturelles (famine, sécheresse), l'usage de la musique pour des
intéréts politiques et lI'indifférence des responsables politiques.

Llslam

Lislamisation a amené certains griots a abandonner la pratique des musiques rituelles en
rapport avec les génies. Le mouvement d'islamisation est & la base de la disparition pro-
gressive de certains genres musicaux nhotamment les musiques de possession. Dans certains
lieux, I'impact moralisateur des fanatiques aboutit a l'interdiction de pratiques sociales, ce
qui provoque un appauvrissement du répertoire musical. Beaucoup de traditions sont ainsi
tombées en désuétude. Des griots, en grand nombre, ont abandonné leur profession pour
se consacrer a I'étude du Coran. lls interdisent a leurs enfants de pratiquer la musique. lls
préferent les orienter vers I'école coranique. On voit donc un rejet de la caste sous l'influ-
ence de I'lslam.

La colonisation: le griot et le pouvoir traditionnel

Sous la colonisation l'autorité des descendants des rois se réduit quelque part a celle d’'une
simple chefferie de village. Sur le plan social, les chefs ne sont plus les descendants des rois
ou des guerriers, mais des hommes libres, élus sous I'égide de I'administration.
Lorganisation traditionnelle n’a plus sa rigueur d’antan. De nouveaux hommes dont la
puissance releve de celle de I'administration moderne viennent grossir le rang des nobles.

Etant donné que les hommes forts ne sont plus les descendants des héros d’autrefois, le
griot se lie désormais aux riches quelle que soit leur descendance. Il les loue pourvu qu'ils
soient en mesure de satisfaire ses divers besoins.

L ‘Européanisation

Le besoin d'acculturation et de déculturation (dans le sens de la modernisation des
moeurs) a créé un complexe d'infériorité chez les griots ainsi que certains de leurs enfants.
La génération actuelle de parents griots a tendance a mépriser son propre statut et
considere le métier comme peu profitable. Ces parents préferent orienter leurs fils dans
d'autres domaines techniques ou scolaires. Les fils de griots, une fois alphabétisés a I'école
occidentale, refusent de pratiquer leur métier de caste. Et pis encore, ils vont jusqu'a cacher
leur propre identité et fuient I'appellation de griot. Cependant, certains griots s'efforcent
d'assurer la perpétuation de la profession par leurs fils. Mais d'autres jeunes, bien qu'issus
de la caste de griots, refusent d'assurer la releve.
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La modernisation

Sous l'influence du courant moderniste, de nombreuses danses traditionnelles, des chants
récréatifs et éducatifs pour enfants sont abandonnés. Les séances de distraction, les veillées
de contes et de devinettes ont été remplacées par des loisirs nouveaux: la télévision, les
bals, les surprises-parties, le cinéma, les orchestres modernes, etc.

Les mariages des “intellectuels” ne se déroulent plus comme traditionnellement; ils ne
donnent plus lieu aux mémes types de cérémonies, de rituels, de manifestations de réjouis-
sances, accompagnés de chants et danses animés par les griots. Apres les cérémonies
religieuses célébrant le mariage, le couple et ses amis se retrouvent chaque soir pour danser
au son du tourne-disque pendant une semaine. Ce passe-temps communément appelé
“semaine” se termine par un bal. Les tambours sont exclus de ces cérémonies de mariage dans
les grandes villes et mémes dans certains villages. Il est aussi regrettable de remarquer que la
répercussion des moyens modernes d'information et d'animation (radio, télévision, journaux,
chaine, etc.) tendent reléguer le réle du griot au second plan et a se passer de ses services.

Si la technologie moderne est en passe de tuer la culture traditionnelle vivante, au moins
a-t-elle la possibilité et le mérite de la préserver, a titre documentaire, par des
enregistrements, des films, des livres, etc. Cette évocation est un avertissement face au
processus de déracinement qui risque de nous laisser ni noirs, ni blancs ni métisses. Car,
quoi que nous fassions, nous ne maitriserions aucune des données culturelles des deux
civilisations et de leurs dérivés. Il nous parait donc nécessaire voire indispensable, pour le
maintien d’'un certain équilibre psycho-culturel, qu'une symbiose progressive des valeurs
traditionnelles et modernes puisse s'effectuer, et non une destruction brutale et forcée
d'une civilisation sur l'autre.

Calamités naturelles et difficultés économiques

Il est impossible d'isoler I'aspect économique de I'ensemble des facteurs qui expliquent ou
concourent au changement d'attitude du griot. Le chémage rural a entrainé un fort courant
d'émigration. Les départs vers les villes continuent pour les paysans paupérisés, exposés
aux famines et aux difficultés de la vie. Cette émigration accélére a son tour le développe-
ment du chémage dans les villes. Certains jeunes venus de la campagne, préférant le gain
facile aux autres métiers, s'adonnent a la pratique musicale sans le savoir héréditaire, sans
connaissance aucune des régles de bienséance de caste.

De nos jours, les difficultés économiques et I'incapacité de certains chefs coutumiers a
subvenir aux besoins des griots de caste ont provoqué une rupture entre les deux parties.
Fort de cette incapacité, le griot se lie aux personnes en mesure de satisfaire ses besoins.
Constat du griot traditionnel, il ne reste plus que I'image d'un griot déclamateur de
louanges, ambulant et parasite ayant pour source d'inspiration la flatterie. Malgré tout, il
existe encore dans les cours des dignitaires traditionnels, des griots professionnels, déten-
teurs d'un vaste répertoire et d'une technique élaborée.

Lusage de la musique pour les intéréts politiques

Les événements de 1946-1960 ont eu leurs conséquences non seulement sur la vie poli-
tique du pays, mais aussi sur la vie culturelle, la musique inclue. C’est ainsi que I'évolution
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du pays, d'une société traditionnelle féodale pendant la domination coloniale a une
république indépendante, justifie la distinction d'une culture musicale avant et aprés 1960.

La premiére est dominée par la musique ancestrale: musique de cour des dignitaires, des
corps de métiers, des religions du terroir et musique populaire. La seconde est détournée
de ses fonctions par le pouvoir politique né des républiques. Cette situation entraine le
dévoiement de quelques instruments et la disparition partielle ou totale de certains genres
musicaux authentiques. De cet effritement naitront la musique néo-traditionnelle et la
musique populaire moderne d'impact urbain.

Les musiciens pour leur part étaient amenés, volontairement ou sous des pressions
idéologiques, a chanter pour les nouveaux chefs administratifs. Laccés a I'indépendance et
la restructuration de I'Etat nigérien ont influencé et influencent encore toute la culture
musicale, bouleversant parfois son mode de transmission.

La vie musicale avant 1960

En 1946, le Niger a pris un autre tournant avec les différentes tendances politiques créés a
I'époque (le Parti Progressiste Nigérien pour le Rassemblement Africain PPN-RDA, le
SAWABA). Aussitot les griots et musiciens intégrés ont choisi de chanter pour les leaders
et membres des partis politiques existants. Ainsi naissait la musique de louanges propa-
gandistes adressées aux personnalités politiques et administratives. Le griot est donc mis
au service des riches en quéte de popularité aux détriments des chefs coutumiers.

La vie musicale de 1960 a 1987

Depuis l'intronisation de la semaine de la jeunesse, les musiques néo-traditionnelles et folk-
loriques ont pris le pas sur les formes traditionnelles. Bien entendu, les inconvénients
inhérents a cette nouvelle conception de I'art musical sont nombreux. Les musiques sacrées
sont banalisées dans leur exécution sur la scene. Les dignitaires quant a eux, détournent la
musique de ses fonctions originelles: le répertoire musical est cousu de louanges orientées
vers le culte de la personnalité. Les intéréts politiques sont donc la motivation profonde de
cette nouvelle orientation qui veut que les musiciens vantent le pouvoir. Mais, en régle
générale, les artistes musiciens sont comme des canards sauvages: quand on les met en
cage, ils perdent le sens de l'orientation.

Pour reprendre A. Tierou (1983, 117-18), “politiser la musique, ou en faire un moyen
de vanter le pouvoir, ou une arme idéologique c ‘est tuer a jamais la libération, la spon-
tanéité du génie artistique et l'authenticité.”

A partir de 1960, on a donc assisté a la banalisation de certaines musiques séculaires
parce quelles ont été destinées a des personnes qui n'y avaient pas le droit. Des griots de
caste accueillaient parfois des autorités politiques en visite avec leurs ensembles de parade.
Ils étaient tenus a chanter leurs louanges. Les connaissances du griot étaient utilisées a des
fins politiques. Une majorité de griots déstabilisés par la pression du pouvoir ont aban-
donné les louanges aux chefs traditionnels pour se lancer dans ce qu'il est convenu d'ap-
peler le culte de la personnalité. Cette situation a duré quinze années au cours desquelles
toutes les chansons de I'époque furent créées en I’honneur des autorités gouvernementales,
nationales ou locales. Ainsi les préoccupations politiques personnelles passaient avant les
motivations culturelles.
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Dans un article intitulé “La chanson féminine son ghay-zarma et I'évolution socio-poli-
tique au Niger” (1999:3) Boubé Salay Bali abonde dans le méme sens: A partir de 1965, la
chanson féminine songhay-zarma a été intégrée dans la nouvelle donne. Les cantatrices du
zalay et du post-zalay! ont participé activement a la vie politique en ne chantant que pour
les hautes personnalités telles que le président de la République, le président de
I’Assemblée nationale et les ministres généreux.

De l'autre cOté, les jeunes ont été groupés au sein des troupes mixtes. Des festivals sont
organisés pour détecter les talents et les voix de rossignols. Deux événements culturels ont
marqué la période moderne, la semaine de la jeunesse RDA (1965-1974) et le festival
national de la jeunesse sous le régime militaire de Seyni Kountché (1974-1987).

A travers ces deux festivals, la chanson n’est considérée comme un art de divertissement,
un art d’épanchement, mais un moyen de propagande politique et idéologique au service
des dirigeants. La notion de griot disparait au profit de troupes, jeunes filles, animateurs de
la Samaria,? etc.

Le culte de la personnalité est cultivé avec un zéle débonnaire. La vie musicale des gri-
ots de notre pays a évolué ainsi de 1960 a 1974, année dans laquelle les militaires prenaient
les rénes du pouvoir. Quelle ne fut en 1974 la surprise du monde des griots tres fieffé a I'an-
cien pouvoir de se voir interdire de manifestation. Au demeurant la mise en garde était sans
ambages. Pas une seule chanson et pour le régime militaire et pour ses chefs. Kountché a
été clair a ce niveau. Et connaissant la sevérité du pouvoir et le respect gu'il incarnait aux
yeux du peuple, les griots changent le fusil d’épaules. C'est a dire que pendant tout le régne
du Conseil Militaire Supréme (C.M.S), les griots ont observé une sorte de pause. Surtout
pour les griots qui ne savaient rien faire d'autres que de proférer des louanges.

Cette période va pourtant connaitre des changements avec la mort de Kountché en 1987
et l'avénement de la décrispation. Tout pourrait alors reprendre. Tout est libéralisé;
I'’économie comme la chanson. Ali Saibou voulait ainsi réaliser le “grand pardon”.

Des groupes naissent. lls sont souvent un mélange de chansons de griots et de création.
Dans le méme temps la profession du griot est devenue hybride. On ne différencie plus qui
est griot, qui est artiste. Seuls les instruments utilisés permettent souvent de se faire une
idée du griot ou du genre musical.

Le griot dans un systéme démocratique

A partir de 1990, avec I'avenement de la démocratie, on assiste a la réhabilitation de la
chanson politique. Le seuil des années 1960 est rattrapé et méme dépassé. Flash back.
Chaque parti a ses artistes ou ses griots, mais fondamentalement dans la confusion et le
dénigrement. Cette tendance n'a pas été interrompue ni par la conférence nationale ni par
le régime de la transition de la deuxiéme, troisiéme ou quatrieme république.

Lavénement de la démocratie au Niger a largement contribué a la naissance d'une race
de griots propagandistes, a I'image de ceux du temps du RDA qui excellaient dans I'art de
la calomnie. Le multipartisme a fait naitre des partis politiques tels que le MNSD-NAS-
SARA, le CDS-RAHAMA, le PNDSTARAYA, 'ANDP-ZAMAN LAHIYA pour ne citer que
ceux-la. Les adorateurs du gain facile qui prétendent étre griots, sans formation ni expéri-
ence, se lancent aveuglement dans la pratiqgue musicale.

Attisant la haine entre partis politiques, ces trafiquants de conscience vont jusqu'a tenir
des propos désagréables a I'endroit de tel leader pour favoriser tel autre. Mordus par le virus
de la délation mais surtout dévorés par la fievre des sous, ils n'ont d'yeux que pour ceux
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qui leur mouillent la barbe. Habitués au retournement de la veste, infidéles a leurs engage-
ments, ces nouveaux griots sont craints de tous dans la mesure ou tout le monde a com-
pris gu'ils ne visent que leurs propres intéréts. lls changent de partis comme un caméléon
change de couleurs. Le griot de I'ere démocratique est devenu lui-méme un politicien qui
vend sa voix a qui le veut. Il est arrivé qu’'un griot comme Dan Kabo qui ne tarissait pas
d'éloges a I'endroit de l'ancien président Mahamane Ousmane quitte le CDS-Raliama.
Celui-ci a fini par regagner les rangs du parti de la mouvance présidentielle d'alors le RDP
Jama'a. Et comme si le griot n'est pas celui qui cherche des présents, dans un communiqué
radiodiffusé Dan Kabo va jusqu'a interdire son parti d'origine (CDS-Rahama) d'utiliser ses
chansons composées au nom du dit parti alors qu'en contre-partie, Dan Kabo avait bénéfi-
cié d'un traitement a I'époque.

Un griot n'a pas de parti mais il est de toutes les parties. Dans le contexte traditionnel,
le griot était fidelement attaché au chef coutumier; maitre de la parole, source intarissable,
il était incontournable. Dans le contexte moderne, le griot est devenu celui-la méme qui
bafoue la tradition.

La démocratie quant a elle, a fait du griot un professionnel de la calomnie, un ap6tre de
la médisance, un reptile a double langue.

Ce changement d'attitude du griot avait été ressenti en 1981, année dans laquelle un
séminaire sur l'assainissement de la fonction du griot avait été organisé. Et pour cause!
Plutét que de jouer son réle authentique et traditionnel, le griot a choisi la politique pro-
pagandiste. Ayant perdu de son honorabilité, il n'est plus le conteur poéte, moraliste et con-
fident du chef coutumier. Calomniateur zélé, le griot de la démocratie a pour mission
d’empester le climat socio-politique, d'attiser la haine en mettant aux prises des adversaires
politiques. Le constat est amer: les griots de cour et de la corporation ont fait place a une
race de griots faucons, sans aucune expérience de la pratique musicale et des régles de bien-
séance liées au métier.

Depuis trente ans, nos griots sont restés dans cet égarement. lls ne chantent que pour les
dirigeants politiques qui les considérent comme des individus bons a les couvrir d'éloges.
Notre musique, nos chants et nos danses traditionnels, qui constituent une fierté nationale,
sont en train de disparaitre et rien n'indique que les générations a venir sauront un jour les
interpréter. 1l nous incombe de prendre des maintenant les mesures qui s'imposent pour les
préserver et les vivifier. Pour ce faire, il s'agira de mettre en valeur les hauts faits de notre
histoire, les exploits de nos guerriers d'antan contre la domination étrangére, les récits de
nos sages, les contes, les Iégendes, les proverbes, les devinettes et les comptines. Dans ce
cas précis il est bon de retenir que “la richesse et la diversité du patrimoine culturel font la
grandeur d'un peuple.”

Les Nigériens dans leur ensemble ont le désir bien légitime de faire de leur pays une
nation moderne et, dans cette perspective, les anciens pouvoirs locaux sont en train de per-
dre de leur notoriété. Cependant, il n'est pas inéluctable que ces modifications administra-
tives “nécessaires” entrainent la disparition pure et simple du griot et de certains types de
musique dont la fonction peut parfaitement évoluer tout comme les institutions auxquelles
elles étaient ou sont encore liées.

A la lumiere de ce qui se passe dans la pratique musicale, on constate que les griots se
laissent égarer par la politique. D'autres abandonnent le métier pour des considérations
religieuses. Le développement de la technologie est en passe de tuer la culture tradition-
nelle, sous prétexte qu'elle la préserve a titre documentaire. Lobservateur attentif, lui, se
pose une question; Que deviendra le griot du deuxiéme millénaire?
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Notes

1. Zalay est un mot de langue Zarma. Zalay en un mot, fut la premiére révolution qu'a connue la chan-
son Zarma par sa démarcation de la conception classique de I'art. Le “Zalay”, c'est aussi I'ére du
mariage des instruments de musique et de la voix féminine. Le phénomene a vu le jour en 1942.
Haoua ISSA dite “Hawa Zalay” en réclame la paternité.

Le “zalay” dans le fond et la forme peut étre considéré comme I'équivalent du romantisme,
courant littérature et artistique du XIXeme siecle en Europe par certains aspects notamment la
remise en cause de l'autorité familiale la chanson comme art moderne capable de libérer I'étre des
contraintes sociales et de son milieu (Boubé Saley Bah, 1994, 31).

2. Organisation de jeunesse.
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Dynamic Aspects of Oral Cultures: Transformation of the
Griot’s Profession under the Influence of Modernism

Mahaman Garba
Summary by Dawn Elvis

In traditional society in Niger, the griot acquired his function by inheritance and special-
ized training. Repository of the history and cultural traditions of the society and master of
the spoken word, he was poet, moralist, and teacher. As such, he was highly respected for
his knowledge and wisdom in all aspects of life, and his counsel was sought by the tradi-
tional kings, chiefs, and warriors. Griot was an occupational calling, and its practice was
thus the source of the griot’s livelihood.

The role and functions of the griot began to change with the passage of the society from
feudalism to modernism. The many influences responsible for the change can be listed as
Islamization, colonialism, Europeanization, technological change, natural disasters, and
the diversion of traditional music to serve political ends. Together these developments led
to a progressive politicization of the function of the griot.

As power came to be associated less with the traditional chiefs and warriors and more
with the new administrative structures and the political leaders of the era of the republics,
the griot pandered to the new power elite, performing songs intended to falsely praise a
particular politician or promote certain political groups. This period also witnessed a vul-
garization of sacred music, as this music was performed for personages to whom it was not
destined by tradition. This trend led to the disappearance of some instruments and some
musical genres.

The griots were totally repressed after the military takeover of 1974. When the military
ruler Seyni Kountché died in 1987, the general liberalization that followed gave rise to new
performing groups who popularized the music. The griot’s profession became a sort of
hybrid in which it was no longer easy to differentiate the griot from the general artiste.

With the advent of democracy in 1990, a new kind of griot has emerged, the kind that
excels in the art of defamation. Their role seems to be to stir up hatred among political
adversaries, poisoning the socio-political atmosphere. They operate only in their own
interest, willing to change political affiliation for personal gain. Flouting tradition, they
evince no experience of the musical norms or of the rules of propriety associated with
the griot’s calling.

One wonders what will become of the griot in the third millennium. Traditional music,
the songs and dances that constitute our national pride, are about to disappear. It is now
incumbent upon us to take action to revive and preserve them. This can only be accom-
plished if we look with pride to our high achievements of the past: the exploits of our
ancient warriors against foreign domination, the stories of our sages, and the tales, legends,
proverbs, and riddles that make up our history.

203



Méthodes traditionnelles de transmission
de l'oralité: I'exemple du Sosso-Bala

Namankoumba Kouyaté
Counselor for Political, Economic and Cultural Affairs
Embassy of the Republic of Guinea
Bonn, Germany

Introduction

Au coeur des débats sur le réle et la valeur du patrimoine culturel immatériel, se trouve
invariablement posée la problématique de sa conservation et de sa transmission, surtout en
ce qui concerne les aspects relevant des traditions orales.

Reconnues depuis déja plusieurs décennies comme source essentielle de l'identité de
nombreuses populations dans le monde, les traditions orales constituent le matériau
privilégié de I'histoire du continent africain. En raison de leur extréme fragilité, cette caté-
gorie de sources se révele comme difficilement manipulables. De surcroit, elle est exposée
a des menaces sérieuses de destruction.

Dans un monde en pleine mutation technique et technologique ou l'audio-visuel a
réalisé des performances sans précédent dans tous les domaines, on est en droit de se
demander quel sera I'avenir des cultures traditionnelles et populaires. En effet, face aux
agressions culturelles de toutes sortes, il y a un danger réel de voir les traditions orales se
désagréger, voire de disparaitre de facon irrémédiable. Ce qui porterait un coup fatal aux
efforts gigantesques déployés par 'UNESCO depuis un demi siécle pour promouvoir le
multi-culturalisme, fondement et garant de la paix dans le monde.

Des lors, on comprend aisément la nécessité d'une action urgente pour protéger le patri-
moine culturel immatériel de 'humanité et surtout d'assurer sa conservation efficace et sa
transmission méthodique aux générations montantes.

C'est ici qu'apparait toute la pertinence de la présente conférence qui voudrait faire une
“évaluation globale de la recommandation de 1989 sur la sauvegarde de la culture tradi-
tionnelle et populaire: pleine participation locale et coopération internationale”. Certes, de
gros efforts ont été réalisés dans chacun des Etats membres de 'UNESCO pour la sauve-
garde du patrimoine oral national, mais ces efforts n'ont pas toujours abouti aux résultats
escomptés pour différentes raisons.

Le mangue de moyens matériels et financiers de certains gouvernements et le mauvais
choix des cibles & sauvegarder expliquent en partie I'échec des politiques nationales. Bien
souvent, on n'a pas compris pue la sauvegarde du patrimoine culturel immatériel nécessite
d'abord avant tout la sauvegarde et la transmission des compétences et des techniques que
requiert leur création. Ceci ne peut étre réalisé qu'en accordant une reconnaissance effec-
tive aux personnes qui possedent au plus haut niveau ces compétences et ces techniques.

Cette idée fondamentale a été comprise trés t6t par le gouvernement guinéen qui a
procédé a une reconnaissance de fait des personnes possédant au plus haut niveau des com-
pétences et des techniques sur certains vestiges du passé national. C'est ainsi que des le
lendemain de I'Indépendance, la famille des traditionnistes Kouyaté de Niagassola a été
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reconnue et confirmée dans ses fonctions de gardienne et de gestionnaire du Sosso-Bala, un
des témoins matériels les plus anciens et les plus représentatifs de la culture mandingue.

Une étude sommaire du Sosso-Bala et de la pédagogie de transmission dont il constitue
le support permettra d’esquisser les grandes lignes d’une politique efficace de sauvegarde et
de revitalisation du patrimoine culturel immatériel.

Le royaume du Sosso-Bala: une université de la tradition orale

Le Sosso-Bala est un instrument de musique mythigue et un des patrimoines historiques
les plus anciens du pays Manding. Il a développé autour de lui durant des siécles un espace
culturel vivant qui s'étend au-dela du cadre de son lieu de conservation dans la famille
Kouyaté de Niagassola. Niagassola est un village du Manding situé a 135 kms au nord-
ouest de la Préfecture de Siguiri.

C'est Niagassola que Charles Monteil désigne dans son ouvrage intitulé “les Empires du
Mali”,1 comme le chef-lieu des circonscriptions constituant le Manding septentrional ou
Manding primitif. Ses habitants sont pour I'essentiel constitués par les membres du clan
Keita qui se réclament de la descendance directe de Soundiata. On y trouve également les
Doumbouya, Traoré, Camara, Kanté, Cissé, etc. Tous ces patronymes se référent aux struc-
tures sociales du vieux Manding et font de Niagassola un lieu chargé d’histoire.

Origine et histoire du Sosso-Bala

Les origines du Sosso-Bala se confondent avec celle du Royaume de Sosso. Selon la tradi-
tion, Soumaoro KANTE, roi de ce petit royaume, avait recu le balafon d'un esprit supérieur,
d’'un génie qui pourrait étre associé a une sorte de divinité de la musique. Dans tous les cas,
le Sosso-Bala occupait une place trés importante dans la vie publique et privée de Soumaoro
KANTE qui en avait fait un objet de culte personnel. En effet, le balafon sacré tenait lieu
d'Oracle au méme titre que les Oracles de I'antiquité grecque. La consultation périodique
du mystérieux instrument de musique permettait de prévoir les événements heureux ou
malheureux touchant la vie du royaume, de méme que l'issue des grandes batailles que
Soumaoro livrait contre des rivaux.

Source d'inspiration, le Sosso-Bala assurait & Soumaoro de fagon permanente, la faveur
et le soutien des multiples divinités ou génies qui peuplaient son habitacle sacré. C'était
une sorte de grotte spécialement aménagée a cet effet; cela explique que le balafon soit tou-
jours conservé dans la case du conservateur, a I'exclusion de tout autre lieu.

On sait aujourd’hui que le Sosso-Bala a été fabriqué par Soumaoro lui-méme. La puis-
sance de création du roi-forgeron dans maints domaines, lui a valu le surnom de “roi sor-
cier”. En effet, Soumaoro a donné la mesure de son génie créateur dans les domaines les
plus varies: musique, sciences, techniques, art militaire, médecine (pharmacopée).
Toutefois, la date de fabrication de Sosso-Bala reste encore mal connue. On sait seulement
que toutes les traditions s'accordent pour dire qu’au moment de la bataille de Kirina en
1235, Soumaoro KANTE possédait déja le balafon depuis environ 30 ans — ce qui permet
d'établir que le balafon a été confectionné 30 ans plus tét, c'est-a-dire en 1205. L'age moyen
du balafon se déduit alors aisément a partir de cette date et est égal a 794 ans soit prés de
8 siécles d'existence.
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C'est au cours de I'assemblée historique de Kouroukan-Fouga clairiére située au Nord de
la ville de Kangaba en République du Mali, que Soundiata KEITA confia la gestion de Sosso-
Bala a I'ancétre éponyme des Diély KOUYATE, Balla Fasséké. Ce sont les descendants de cette
famille qui ont le monopole encore aujourd’hui de la conservation de ce précieux patrimoine.

Description sommaire du Sosso-Bala

Long environ de 1,50 cm, le Sosso-Bala est constitué de 20 planchettes soigneusement
taillées et de dimension inégale. Sa hauteur au dessus du sol lorsqu’on le place dans la posi-
tion du jeu est de 0,30 cm environ. Sous chacune des planchettes de bois, il y a une gourde
de sonorisation. Lensemble du balafon a une couleur gris-mat. Aux dires des
traditionalistes, le Sosso-Bala a conservé ses dimensions initiales ainsi que I'essentiel des
matériaux qui ont servi a sa fabrication.

Pour bien comprendre la corrélation qui existe entre le Sosso-Bala et son espace culturel,
il est essentiel de connaitre non seulement les méthodes d'entretien, de conservation, mais
aussi et surtout les méthodes et les principes qui sous-tendent la pédagogie traditionnelle
du Bala-Tigui.2

Conservation: entretien et dévolution
Entretien et conservation

Lentretien et la conservation du Sosso-Bala sont régis par un certain nombre de principes
intangibles. La responsabilité de cette charge incombe au Bala-Tigui qui doit veiller a main-
tenir le balafon en bon état et a le protéger contre toute forme d'altération. Il est habilité a
le jouer suivant un calendrier rigoureux. Les moments consacrés sont:

e les nuits du lundi et de vendredi (cette prescription de caractére rituel doit étre
respectée obligatoirement par le Bala-Tigui)

e les célébrations de funérailles d'une grande notabilité du village ou de la province

e les jours de féte

En cas d'empéchement majeur, le Bala-Tigui peut exceptionnellement désigner son cadet
pour jouer le balafon. Cette désignation équivaut a une caution morale qui met le rem-
placant a I'abri de tout danger.

En cas daltération d'une partie quelconque du Sosso-Bala (lamelles de bois mal
accordées ou gourdes de sonorisation défectueuses), le Bala-Tigui procéde lui-méme a la
réparation. Il peut tout aussi bien recourir a I'assistance d'un de ses fréres ou d'un de ses
fils suffisamment averti en la matiére. Ces différentes opérations se déroulent dans un cadre
strictement privé sous la surveillance du Bala-Tigui.

Régles successorales

Le mode de succession a la mort d'un Bala-Tigui obéit a la regle de la primogéniture. Cela
signifie que c'est le frere le plus &gé du défunt du clan Kouyaté qui recoit I'héritage en son
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lieu de résidence ainsi que tous les biens matériels du défunt: boeufs, mouton, argent. Les
épouses du défunt sont elles-mémes intégrées a cet héritage.

Le successeur peut aussi, a sa seule discrétion, renoncer a son titre de Bala-Tigui s'il
estime ne pas étre a mesure de remplir toutes les obligations découlant de son nouveau
statut. Nulle autre raison ne peut jouer contre son droit, pourvu que sa légitimité, en tant
gu’héritier, soit reconnue par tous.

Le Sosso-Bala: support de la pédagogie de I'enseignement du Diély

Lenseignement de Diély est fondé sur un exercice intense de la mémoire et un affinement
quasi-spécialisé de I'oreille. Mémoire et fidélité musicales sont ici dans un rapport de néces-
saire complémentarité, l'une fixant les récits historiques, l'autre s'attachant a conserver
soigneusement la mélodie du chant constituant I'armature de I'histoire. C'est la mémoire
auditive qui permet de conserver les morceaux de musique. Il s'agit en effet, d’'une repro-
duction rigoureuse des sons, c'est-a-dire d'une véritable copie. Toute négligence de I'éleve
dans cette phase d'affinement de lI'acoustique est séverement punie.

En effet, la musique du balafon transmet toujours un message qui ne peut étre compris
que par un homme initié. Ce message n’est pas une simple nouvelle, mais il véhicule I'his-
toire de la famille, du clan, de la province, du royaume ou de I'empire. Seule la pratique
instrumentale dont le Sosso-Bala reste la référence principale permet d'accéder a ce mes-
sage de facon compléte.

La relation étroite existant entre la parole, véhicule de la tradition historique et la pratique
instrumentale qui en est I'expression constitue le principe majeur de la pédagogie tradi-tionnelle
gui repose sur le trépied fooli-donkili-kuma, c'est-a-dire la musique, le chant et la parole (récit
historique). La parole — le langage historique, a en effet un caractére magique, voire un pou-
voir de création. Pour en avoir la science, il faut étre initié préalablement car un usage abusif et
incontrolé de la parole peut avoir des conséquences catastrophigues pour son auteur.

Ainsi que l'enseigne la tradition, “Kuma ye moké damuna Mande” (la parole mange
I'homme au Manding) . En d'autres termes, si la parole a un pouvoir de création, elle a
également un pouvoir de destruction.

Lhistoire de la communauté est transmise a tous les membres de la famille du Bala-Tigui
dans un contexte de rigueur et de discipline stricte qui met en avant I'engagement et la
responsabilité consécutifs a I'usage de la parole. Le texte de I'enseignement du Diély bien
que oral, est un texte qui a été transmis sous cette forme depuis des siécles. L'éleve devra
I'enregistrer méthodiquement sans en changer un mot. C'est la I'origine du caractere spé-
cialisé de la langue historique qui comporte des archaismes de langage qu’'on ne retrouve
plus dans le parler courant.

On comprendra dés lors I'importance de l'initiation dans I'éducation et la formation du
jeune Diély. Lenseignement oral sera d'autant plus systématique dans sa forme et dans son
contenu que I'éleve aura franchi les étapes successives de la vie qui I'integreront dans la
catégorie des “hommes mars”.

Il apparait clairement que I'espace culturel crée autour du Sosso-Bala est d'abord et avant
tout le cadre familial ou se déroulent presque quotidiennement des manifestations cul-
turelles. Car il faut rappeler que dés apres l'initiation, (circoncision), un balafon est attribué
au jeune Diély. Les séances d'apprentissage constituent des moments d'animation trés
intense, qui peuvent se transformer en véritables manifestations culturelles familiales.

Lenseignement dispensé est graduel et prend appui sur I'expérience vécue. Les principes
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majeurs gque sont la répétition, la récitation, I'enregistrement par tranche des récits his-
toriques afin de faciliter leur mémorisation, I'affinement de I'acoustique constituent les car-
actéristiques de I'enseignement traditionnel.

Cette pédagogie traditionnelle refléte un sens trés élevé de la conservation et de la
transmission du patrimoine, percu ici comme un attribut essentiel de I'identité du peuple.
Elle reflete également un grand souci de transmettre sans altération I'néritage recu des
ancétres et met en évidence la responsabilité des disciples dans leur fonction future de con-
tinuateurs des ainés.

Si les méthodes et principes de transmission ainsi décrits sont encore vivaces pour
I'essentiel, il convient de signaler que des menaces objectives de toutes sortes pésent sur
leur devenir. Lidentification rapide de ces menaces et leur éradication totale constituent la
condition préalable de la survie de I'enseignement traditionnel.

Problémes et difficultés
d’'une bonne conservation du Sosso-Bala et de son site

Depuis quelques années déja, la précarité des conditions générales de conservation du
Sosso-Bala constitue une préoccupation des traditionnistes de Niagassola. Cette préoccu-
pation est d’autant plus justifiée que le Sosso-Bala donne la meilleure illustration de la rela-
tion existant entre le patrimoine culturel matériel et le patrimoine culturel immatériel, I'un
servant de support a l'autre, I'autre contribuant par sa vitalité au rayonnement de l'un. En
somme le Sosso-Bala est I'exemple typique et original de la synthése harmonieuse du patri-
moine culturel matériel et du patrimoine culturel immatériel.

C'est pourquoi la fragilité des infrastructures qui servent d'abri au balafon, la dégrada-
tion progressive de I'environnement, les conditions socio-économiques dans lesquelles
vivent les Diély, sont entre autres, des facteurs qui, s'ils n'étaient endigués dans I'immeédiat,
risquent de compromettre la survie du Sosso-Bala et de son espace culturel.

Les infrastructures et I'environnement

Le site naturel du Sosso-Bala est constitué par la concession familiale des traditionnistes
Kouyaté évoluant depuis des siécles dans les structures de la grande famille étendue ou
l'autorité du patriarche Bala-Tigui s'exerce sur I'ensemble des membres de la famille
(épouses - freres - cousins - fils - neveux, etc.). Tous vivent dans des cases qui s'ordonnent
de facon harmonieuse autour de la case centrale servant de demeure au patriarche. C'est
dans cette case centrale que se trouve également le Sosso-Bala dont il ne peut étre séparé.

Une telle architecture, ne saurait a I'évidence garantir la sécurité du Sosso-Bala, surtout
guand on connait les conditions particulierement défavorables de I'environnement
physique et la nature des convoitises qui se cristallisent autour des obiets d'art dans un
monde caractérisé par la piraterie et le trafic.

En effet, la Sous-Préfecture de Niagassola est située dans le Manding septentrional, a 90
kms seulement de la ville malienne de Kita. Cette grande proximité du Sahel en fait une
zone fortement marquée par la chaleur et la sécheresse. Aussi, les effets de la désertification
sont-ils visibles presque partout a travers des signes comme I'assechement de nombreux
petits cours d’eau et I'appauvrissement extréme de la flore et de la faune. Dés lors, on com-
prend aisément qu'un tel milieu soit propice aux incendies.
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A cet égard, il convient de signaler, que malgré de gros efforts de la population pour
améliorer I'habitat, Niagassola a enregistré ces derniéres années plusieurs incendies qui ont
provoqué la destruction d’'importants biens matériels. 1l en a résulté au niveau des popula-
tions en général et de la famille Kouyaté en particulier, une véritable psychose de I'incendie.
Tout dérapage dans ce domaine au niveau de la famille serait fatal a la survie du Sosso-Bala
et de son espace culturel, unique en son genre.

A ce danger que représente I'environnement, il faut ajouter les menaces que constituent
les pirates et trafiquants d'objets d'art dont I'action déprédatrice a causé et continue de
causer de grands préjudices au patrimoine historique culturel du continent.

Les conditions socio-économiques

Dés l'origine, le Diély était considéré comme un des principaux personnages de la cour du
roi. Il a toujours vécu au sein des grands dignitaires de la cour royale. Son statut de diplo-
mate et de conseiller des rois lui conférait un grand prestige moral ainsi que des priviléges
matériels considérables. Cela lui permettait de couvrir I'ensemble de ses besoins primaires
ainsi que ceux de tous les autres membres de sa famille.

Mais, avec la désintégration du “Mansaya” traditionnel (royaute), a la fin du XVIéme sié-
cle et au début du XVIléme siecle, et plus tard la destruction des principautés royales issues
du démembrement de I'empire du Mali, le Diély a perdu progressivement tous les priviléges
matériels. Les descendants des familles royales furent dépouillés de leur pouvoir par la
colonisation frangaise. lls n'étaient donc plus capables de fournir aux historiens officiels les
moyens de leur subsistance. C'est ainsi que les Diély ont été contraints de se tourner vers
le travail de la terre tout en assumant leur mission historique de gardiens du Sosso-Bala.

On entrevoit aisément la nature des difficultés de toutes sortes auxquelles seront con-
frontés les traditionnistes de Niagassola, a la suite de cette profonde mutation sociale. Ces
difficultés ont été surmontées avec plus ou moins de bonheur, d’abord et avant tout grace
a la forte cohésion des structures sociales dans lesquelles a évolué la famille étendue. C'est
cette cohésion qui a permis de regrouper dans un champ unique tous les membres de la
famille sous l'autorité du Bala-Tigui, principal gestionnaire de tous les biens. Il faut men-
tionner que ces efforts des traditionnistes ont été bien souvent confortés par I'action de
solidarité de quelques clans de la noblesse (Keita, Kourouma, Traoré, Camara, etc.)

Mais aujourd’hui, les conséquences de la mondialisation de I'économie et les effets per-
vers des progrés considérables réalisés dans le domaine de l'audio-visuel, ont exercé un
impact négatif sur les zones rurales. On assiste ainsi a une désintégration progressive des
fondements sociaux de la famille étendue.

Le faible rendement d’'une agriculture fondée sur des techniques culturales rudimen-
taires, accentue de jour en jour la pauvreté des paysans en général et celle du Diély en par-
ticulier. En effet, la fascination que la ville et toutes les valeurs culturelles qui sy
développent exercent sur la campagne privent les familles de leurs éléments valides a cause
de I'exode rural devenu intense.

Les jeunes Diély en particulier se précipitent vers les centres urbaines soit pour y vendre
leur art, soit pour y apprendre un métier en vue d’'un emploi rémunéré. Des lors, on est en
droit de s'interroger sur le destin de I'enseignement traditionnel.

En effet, on constate aujourd’hui avec amertume que le nombre de disciples auxquels
doit s'adresser I'enseignement du Bala-Tigui est en diminution constante du fait de I'exode
rural et de la scolarisation de certains jeunes, amorcée depuis déja plus d'une trentaine
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d'années. Cette fragilité des structures de la famille étendue a provoqué une aggravation de
la pauvreté du Bala-Tigui qui ne peut plus subvenir convenablement a ses propres besoins.
Une telle situation est loin de favoriser les efforts du Bala-Tigui pour un entretien efficace
du Sosso-Bala et le maintien de la vitalité de son espace culturel.

Il'y a la un sérieux risque de voir la chaine de transmission de la tradition orale s'inter-
rompre, ce qui entrainerait du coup la disparition de I'espace culturel original dont le ray-
onnement fait du Sosso-Bala une université de la tradition orale. D'ou la nécessité de
prendre dés a présent les mesures de sauvegarde et de préservation du précieux patrimoine
gue constitue le Sosso-Bala.

Politique et strategie locales et nationales
pour assurer une transmission efficace du patrimoine oral

Depuis son accession a l'indépendance nationale le 02 octobre 1958, la République de
Guinée a engagé un grand combat pour la réhabilitation et la valorisation du patrimoine
culturel, traditionnel et populaire.

Grace a une identification des personnes-ressources, il a été possible de sensibiliser les
populations a la nécessité de sauvegarder le riche patrimoine traditionnel. La politique mise
en oeuvre a cette époque pour la sauvegarde et la revitalisation du patrimoine oral s'inspi-
rait du principe fondamental du respect des méthodes traditionnelles de transmission. Ces
méthodes sont encore bien vivaces dans de nombreux espaces culturels dont I'importance
cruciale a été mise en évidence au cours de la consultation internationale de 'UNESCO de
Marrakech en juin 1997 sur la préservation de ces espaces. En effet, c'est dans ces espaces
que se déroulent les manifestations culturelles, traditionnelles, et populaires dont la signi-
fication historique n’est plus a démontrer. La conservation “in situ” de certains monuments
historiques, comme le Sosso-Bala s'inscrit dans ce cadre. Il s'agit de promouvoir une con-
ception originale du musée qui permet au monument considéré de continuer a jouer
pleinement son rdle dans la société, étant entendu que I'art africain est d’essence utilitaire.

Clest ainsi que tous les vestiges du passé ayant un réle social défini ont été maintenus dans
leur milieu naturel et confiés aux détenteurs de compétence et de techniques appropriées
pour leur conservation et leur transmission. Cette politique a eu un effet tres positif sur le
maintien et le rayonnement de I'espace culturel du Sosso-Bala qui garde encore aujourd’hui
toutes les caractéristiques de I'enseignement traditionnel comme indiqué plus haut.

Politique et stratégie locales
de conservation et de transmission du patrimoine oral

Les populations locales de Niagassola, conscientes de leur responsabilité historique dans le
maintien et la préservation du monument que constitue le Sosso-Bala, ont formé des
comités de surveillance pour assurer la sécurité du Balafon sacré. Elles collaborent étroite-
ment avec la famille Dokala dans les efforts que déploie cette derniére pour revitaliser
I'enseignement traditionnel.

En effet, la famille Dokala a mis en place des dispositions pour garantir la continuité de
la chaine de transmission. Dans ce cadre, le Bala-Tigui et ses fréres veillent tout parti-
culiérement a:

e [entretien périodique des balafons;
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 [|'apprentissage de la pratique instrumentale par tous les jeunes Diély dés
I'dge de 7 ans;

e ['enseignement de I'histoire familiale, locale, régionale, conformément a I'héritage
Iégué par les ancétres;

< T'assimilation correcte de la fonction sociale et politique du Diély en tant que conseiller,
médiateur, diplomate et historien, garant de la mémoire collective du peuple manding;

- l'apprentissage par les jeunes Diély en age adulte de la technique et de la technolo-
gie de fabrication du balafon. A ce niveau, les jeunes Diély doivent apprendre a
connaitre tous les matériaux entrant dans la confection d’'un balafon ainsi que les
différentes étapes de cette confection.

Il va sans dire que tout cet enseignement sera dispensé par les ainés apres assimilation par
les disciples de toutes les gonnaissances a I'histoire du Sosso-Bala. Il s'agit donc de donner
aux jeunes Diély un sens élevé de la responsabilité qui leur incombe dans la conservation
et la transmission du patrimoine traditionnel percu par tout le monde comme un attribut
essentiel de I'identité du peuple.

A cet égard, les préparatifs de la cérémonie d'intronisation du Bala-Tigui a Niagassola ont
été I'occasion d'un véritable séminaire de formation et de perfectionnement a l'intention de
tous les membres de la famille Dokala. C'est ainsi qu'il a été procédé:

e alaréparation et a la mise en bon état de tous les balafons;

e alaconfection des nouveaux balafons pour les adultes qui n'en avaient pas encore;

- al'apprentissage intensif de la pratique instrumentale par les jeunes Diély;

e au contr6le des connaissances de tous ceux qui avaient été désignés pour prendre la
parole lors des cérémonies;

e aune véritable répétition portant sur I'exécution des airs de musique traditionnelle,
des chants et des danses ayant un caractere rituel.

La fonction universitaire du Sosso-Bala a été véritablement mise en évidence au cours des
préparatifs de cette cérémonie qui a connu une tres grande affluence de population de toute
la Sous-Région. Dans le cadre de cette politique locale, il a été vivement recommandé a tous
les membres de la famille, y compris les fonctionnaires résidant dans les villes, d'améliorer
leur pratique instrumentale ainsi que leurs connaissances générales de la tradition. Il leur
a été demandé d'initier leurs enfants a la pratique du balafon.

En outre, la famille a décidé la création d'une association dénommeée, “Dokala”. C'est
une association a vocation culturelle chargée d’assurer la sauvegarde et la préservation du
Sosso-Bala et de son environnement. Elle a pour but d’apporter des solutions aux différents
problémes de conservation du Sosso-Bala ainsi que les problémes liés a la transmission cor-
recte du patrimoine oral.

Cette association qui est opérationnelle depuis 1998 vise les objectifs suivants:

< lutter contre tous les facteurs de dégradation et de déperdition de la tradition orale;

< revitaliser le patrimoine oral et assurer sa transmission aux générations futures grace
au respect strict des méthodes de I'enseignement traditionnel ainsi gu'une bonne con-
servation; protéger I'espace culturel du Sosso-Bala et de son environnement contre les
dégradations d'ordre naturel et humain (influence de la poussée du Sahel, incendie et
feux de brousse, acte de piratage); valoriser la musique traditionnelle et promouvoir
la technologie de fabrication du balafon et la pratique instrumentale, etc.
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Cette politique locale vient en appui des efforts que déploie le gouvernement guinéen pour
préserver la culture traditionnelle et populaire.

Politique et stratégie nationales

Le gouvernement guinéen a mis en place des plans d’'action pour la sauvegarde et la revi-
talisation du patrimoine oral de Niagassola. Ces plans d'action visent des objectifs a court,
moyen et long terme et prennent en compte les principaux aspects suivants:

e collecte systématique, enregistrement sonore et archivage de toutes les traditions
orales liées a I'histoire du Sosso-Bala (musique et chants épiques)

e documentation

e transmission

Le Ministere de 'Enseignement Supérieur et de la Recherche Scientifique a mené une véri-
table campagne de sensibilisation des populations, des intellectuels et des étudiants sur la
valeur exceptionnelle du patrimoine traditionnel et populaire ainsi que son role dans le
renforcement de I'unité et de la cohésion nationale. Il a encouragé ainsi les recherches sur
les thémes consacrés aux aspects multiples de I'évolution de la culture traditionnelle et
populaire, en particulier les valeurs culturelles du Sosso-Bala. Aujourd’hui, on compte de
nombreuses publications sur le patrimoine oral de Niagassola qui font I'objet d’exploitation
par les professeurs de l'université.

Prenant conscience des menaces qui pésent sur la survie de l'espace culturel de
Niagassola, les autorités guinéennes ont pris des mesures pour la création d'infrastructure
nouvelles devant abriter le Sosso-Bala et garantir sa sécurité contre les intempéries. Dans le
méme cadre, il est envisagé I'édification de maisons modernes pour améliorer les condi-
tions d'existence des traditionnistes Kouyaté, ainsi que l'allocation de subventions finan-
cieres au Bala-Tigui, permettant ainsi de stabiliser les détenteurs de compétences et
techniques traditionnelles et leurs disciples.

Pour mener a bien cette politique, le gouvernement a procédé au désenclavement de
Niagassola par la restauration de la route carrossable qui le relie & Siguiri, chef-lieu de la
Préfecture, située a 135 km. Cette voie est désormais praticable en toute saison et a rendu pos-
sible le début d'un mouvement touristique national et international dirigé vers Niagassola.

Il faut signaler a cet égard que quelques chercheurs et hommes des médias venus
d’Europe et des Etats-Unis d’Amérique ont déja visité I'espace culturel de Niagassola. C'est
dans ce cadre qu'il est envisagé la construction a une grande échelle d'un campement
touristique autour de I'espace culturel du Sosso-Bala.

Pour assurer une transmission efficace et une large diffusion du patrimoine oral, il est
prévu l'implantation a Niagassola d'un centre d'études et de recherches sur les traditions
orales du pays manding. Ce centre sera géré et animé par les membres de la famille Dokala et
dispensera des cours sur le patrimoine culturel traditionnel et populaire aux éleves et étudi-
ants venant de tous les points de la Guinée et des pays de la Sous-Région. Il sera le p6le de
référence de toutes les recherches en matiere de tradition orale et entretiendra des relations
organiques avec les institutions spécialisées de recherches au niveau national (Institut des
Recherches des Sciences Sociales - Université et Direction Nationale de la culture a Conakry).

Par ailleurs, le gouvernement guinéen accorde un grand intérét a la diffusion du patri-
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moine oral de Niagassola considéré comme support de la conscience historique nationale.
Dans ce cadre, des programmes ont été élaborés a la télévision et a la radio pour faire
connaitre ce riche patrimoine:

e musique traditionnelle, danses rituelles, chansons épiques, etc.
* reportage et interviews des personnalités de la famille Dokala

Il a été procédé a une véritable évaluation de la politique nationale de sauvegarde et de revi-
talisation du patrimoine oral de Niagassola au cours de I'importante cérémonie d'introni-
sation du nouveau Bala-Tigui, qui a eu lieu du 10 au 12 avril 1999.

En effet, cette cérémonie qui était placée sous le parrainage du Président de la
Républigue a connu la participation du Premier Ministre, accompagné d'une dizaine de
ministres et de plusieurs hauts cadres responsables de la Nation. Lengouement suscité par
cet événement a I'égard de la culture traditionnelle populaire mandingue exprime avec élo-
guence la place et le réle du Sosso-Bala dans I'intégration nationale de la Guinée. En plus
de la réaffirmation des grandes lignes de la politique de sauvegarde et de revitalisation du
patrimoine oral de Niagassola, il a été souligné I'impérieuse nécessité de renforcer la pro-
tection de ce précieux patrimoine et d'assurer avec toute l'efficacité requise la transmission
de ses valeurs aux générations montantes. C'est ainsi qu'il a été décidé d'institutionnaliser
le Festival du Balafon au royaume du Sosso-Bala.

Ce Festival qui se tiendrait tous les 2 ans a compter de la cérémonie du 11 avril
regrouperait, en plus des membres de la famille Dékala, tous les Diély et grands maitres de
la parole de la Guinée et des pays voisins et plus particulierement les balafonistes.

Parallélement a ce Festival se tiendrait un colloque consacré a I'histoire et au réle du
balafon dans la société mandingue et dans le monde.

Le Ministere de la Culture et ses services spécialisés ont été chargés de la mise en oeuvre
de ces recommandations qui refletent avec force I'engagement de la Guinée dans le combat
pour la sauvegarde et la conservation du patrimoine traditionnel et populaire. Voila ce qui
explique le soutien actif des autorités guinéennes aux recommandations de la consultation
internationale de 'UNESCO sur la préservation des espaces culturels et populaires: décla-
ration du patrimoine oral de I'hnumanité. Marrakech. 26-28 juin 1997.

Il reste convaincu que par sa richesse et son originalité, I'espace culturel du Sosso-Bala
recéle des valeurs culturelles universelles qui méritent de le faire classer comme un chef
d'oeuvre du patrimoine oral de I'humanité.

Conclusion

Ainsi gu'on le voit, le Sosso-Bala occupe une place de choix dans les politiques locales et
nationales de sauvegarde et de revitalisation des connaissances traditionnelles et des
expressions culturelles.

Cette place se justifie par I'extraordinaire richesse de I'espace culturel du Sosso-Bala qui
apparait comme un véritable laboratoire ou se perpétue la transmission des valeurs cul-
turelles et traditionnelles selon un rituel devenu séculaire. Lenseignement traditionnel
fonctionne sur des principes et des méthodes dont la rigueur est une garantie de l'authen-
ticité des connaissances transmises.

Cependant, cette université de la tradition orale est en butte a de sérieuses et dangereuses
agressions résultant de la modernisation socio-économique et de la mondialisation.
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Pour éradiguer ces menaces, des mesures urgentes s'imposent et qui passent nécessaire-
ment par la prise en compte de quelques considérations importantes;

< lareconnaissance effective des trésors humains vivants que constituent les membres
de la famille Dokala, car c'est eux qui possédent au plus haut niveau les valeurs
authentiques de civilisation mandingue;

« la stabilisation des membres de la famille Dokala grace a une allocation de subven-
tion financiere significative au patriarche ou Bala-Tigui;

e larestauration des infrastructures servant d'abri au Sosso-Bala pour le protége con-
tre les intempéries;

< le soutien et le renforcement par TUNESCO et les autres organisations culturelles
internationales, des politiques locales et nationales élaborees dans ce cadre;

e la création a Niagassola d’'un insstitut de la tradition orale ou les traditionnistes
Kouyaté dispenseront leur enseignement conformément aux méthodes tradi-
tionnelles de transmission;

« la promotion de la technologie de fabrication du balafon;

e le soutien matériel et financier par les organisations internationales a I'organisation
du festival bi-annuel du balafon, institutionnalisé par les autorités guinéennes
depuis le 11 avril 1999, date de l'intronisation de I'actuel Bala-Tigui de Niagassola;
ce festival visant tout particulierement la diffusion et la revitalisation des valeurs
culturelles populaires;

< la construction de campements touristiques susceptibles de générer des recettes au
bénéfice des traditionnistes grace a un afflux de touristes.

Ces préalables sont indispensables pour créer les meilleures conditions de conservation et
de transmission de I'héritage traditionnel.

Lalphabétisation des membres adultes de la famille Dokala et la scolarisation des Jeunes
Diély peuvent étre un facteur de renforcement des méthodes de conservation et de trans-
mission dans le cadre d'une vie culturelle en évolution permanente.

Le gouvernement guinéen a, dépuis des années, déployé des efforts considérables dans
cette voie. Cependant, compte tenu des nombreux défis d’ordre politique, économique et
social auxquels il est confronté, la sauvegarde et la conservation du patrimoine oral de
Niagassola requiert la mise en oeuvre d'une coopération internationale active. Cette con-
férence doit se pencher sur cette réalité pour inscrire I'espace culturel de Niagassola dans un
programme prioritaire susceptible de sauver les valeurs traditionnelles et populaires en péril.

Notes

1. Monteil, Charles. Les empires du Mali - étude d'histoire et de sociologie soudanaise (1929).
2. Bala-Tigui: Patriarche de la famille Dokala



Customary Methods of Transmitting Oral Tradition:
The Case of the Sosso-Bala

Namankoumba Kouyaté
Summary by Dawn Elvis

The adoption of the new concept of a “cultural space” — places where folklife and other
presentations of great historical significance can be periodically performed — has brought
a new dynamic to the study of the preservation and revitalization of traditional folk her-
itage. The Sosso-Bala, the “Balafon of Soso,” and its cultural space are a fine illustration of
such customary methods of transmitting oral tradition.

An instrument whose origin dates back to the thirteenth century, the Sosso-Bala has cre-
ated a cultural space around itself that is a vibrant, original, and sublime expression of a
harmonious synthesis between tangible and intangible cultural heritage. It is still preserved
today in Niagassola, in the Siguiri district in Guinea.

The Government of Guinea recognized quite early the need to preserve this instrument
in its environment and entrusted its care to the Dokala family, whose descendants, the
Kouyaté tradition-keepers, make sure that it is preserved and managed in accordance with
time-honored ritual. The family, in turn, has created the “Dokala Association,” a non-gov-
ernmental organization that involves itself with art, music, culture, dance, and education.
Local and national preservation policies give pride of place to the sacred Balafon of Sosso
because of its unique role in enabling the transmission of the traditional culture of the
Mandingo people from generation to generation.

For decades the Government of Guinea has made considerable efforts along these lines.
However, these efforts have not achieved the expected results mainly because of a lack of
material and financial resources. At the local level, the tradition-keepers are facing serious
social and economic difficulties that gravely threaten their cultural transmission functions.

It is therefore important that urgent and effective measures be taken to stabilize the tra-
ditions performed in the cultural space of the Sosso-Bala, of which the Dokala family are
the sole practitioners, and to stem the rural exodus that is depriving the family of its poten-
tial youthful disciples. Such measures, together with financial assistance to the keepers of
tradition, are essential prerequisites for adequately maintaining these traditional skills.

International cultural organizations, led by UNESCO, should take urgent steps to sup-
port the implementation of local and national policies aimed at safeguarding and revitaliz-
ing the cultural space of the Sosso-Bala — the instrument that remains, indisputably, the
oldest and the richest traditional heritage of the Mandingo civilization.
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Place Jemaa El Fna; Patrimoine oral de I'humanité

Rachid El Houda
Architecte DPLG
Morocco

Problématique

Les habitants de Marrakech et ses visiteurs jouissent, sans le savoir, d'un privilége unique, celui
d'étre en présence d'un monde épique disparu d'Europe et du reste de I'aire islamique depuis
plusieurs siécles.

Juan Goytisolo

C'est ainsi que s'exprimait Juan Goytisolo, écrivain bien connu dans le monde hispanique,
francophone et anglophone, dans un article paru dans El Pais puis repris dans Le Monde et
le Washington Post.

D'autres personnalités, liées au monde de la culture, écrivains, dramaturges et acteurs ont
manifesté un grand interét pour la place et s'en sont inspirés dans leurs créations artistiques. Des
urbanistes tentent également de créer des espaces semblables un peu partout dans le monde.

C'est que la place Jemaa El Fna (J.E.F) offre un spécimen unique de transmission orale
de la culture populaire par I'intermédiaire des cercles de la “halga”, sorte de chaire en plein
air, ou les visiteurs accedent aux enseignements de la tradition a travers les genres narra-
tifs et les récits des contes des Mille et Une Nuits, des épopées de Antar, de Ali, etc.

Aujourd’hui, cette richesse est menacée par I'envahissement d’'un modernisme abusif:

e C'est un patrimoine vulnerable vis-a-vis de décisions arbitraires qui pourraient
causer sa destruction irréversible car, s'il est aisé de promulguer l'arrét des mani-
festations orales sur la place, il est autrement plus difficile de créer un espace d'une
telle qualité urbaine, sociale et conviviale par simple décision administrative.

e Un autre aspect rendant cette vulnerabilité plus aigue est la localisation de ces man-
ifestations orales au centre de la cité. Celles-ci se trouvent en compétition inexorable
avec les activités plus attrayantes sur le plan économique et seraient condamnées a
étre délocalisées loin du centre, ce qui signifierait leur disparition certaine dans la
mesure ou elles seraient éloignées des flux piétons.

e Les conteurs, ces trésors vivants, dépositaires de traditions orales, voient leur nom-
bre diminuer de fagon alarmante sans qu’une reléve éfficace ne soit assurée; la pré-
carité de leur situation matérielle fragilise davantage le patrimoine de la place.

Programme de Revitalisation

Il a commencé par la création d'une association a but non lucratif dénommeée: Association
Place Jemaa El Fna, Patrimoine Oral de 'Humanité, dont les objectifs sont:
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Garantir la perennité de la place J.E.F. comme lieu privilégié d'expression de 'oralité
Assurer la continuité de la tradition de la halga

Mettre en oeuvre un programme de recensement, d’enregistrement, d'archivage sur
tous supports, de documents et témoignages relatifs a la place et a son histoire

Initier et encourager toutes études ayant pour objet I'histoire et le devenir de la place
Créer un lieu pour la conservation, I'exposition, la consultation d'archives et de docu-
ments se rapportant a la place en particulier et a I'oralité en général

Instituer un ou plusieurs prix ayant pour but d’encourager tout effort de création ou
de recherche correspondant au but de I'association

Coopérer avec toutes personnes ou organisations ayant les mémes préoccupations,
notamment 'UNESCO, les ONG, les fondations et autres

Organiser, participer a toutes réunions, séminaires, manifestations nationales et inter-
nationales dont le but serait de mieux faire connaftre les cultures orales

Créer un fond économique ayant pour but de collecter les aides sous toutes formes, de
recevoir les subventions et les dons qui serviraient a financer les activités de
I'association et le fond d'aide aux vieux acteurs de la place

Promouvoir I'édition et la diffusion de toutes publications répondant aux objectifs de
I'association

De maniere générale, entreprendre toute action susceptible de favoriser la réalisation
des objectifs de I'association

Cette association a établi un programme d'action réparti sur plusieurs années dont les prin-
cipaux points sont:

Recueillir les traditions orales sur differents supports

Veiller a maintenir les cercles des halgas existantes et rétablir celles qui ont cessé
leur activité

Assurer la formation et la reléve des hlaigis

Informer et sensibiliser le public aux valeurs du patrimoine

Sensibiliser les enfants des écoles pour venir écouter et voir le spectacle dans la
Place; organiser des tournées nationales dans les écoles pour faire découvrir aux
éleves l'art du conteur

Etablir d'urgence un fond d'aide économique en faveur des hlaigis agés qui n'exer-
cent plus leur métier

Aujourd’hui, un an aprés sa création, l'association est systéematiquement solicitée et con-
sultée pour donner son avis sur tout projet de construction ou de rénovation des batiments
entourant la place.



Jemaa El Fna Square: Humanity’s Oral Heritage

Rachid El Houda
Summary by Dawn Elvis

The Jemaa El Fna square is a unique example of the use of the halga (storytelling forum)
for the oral transmission of folk culture. The halga is a sort of open-air pulpit where visi-
tors can learn about cultural traditions through various narrative genres. The writer Juan
Goytisolo praised the square in a widely published article; persons involved in the arts have
found inspiration in the square for their creations; and urban planners across the world are
trying to create spaces like it.

Today, this treasure is threatened by a destructive modernism — arbitrary administrative
decision-making and economic considerations that would move the facility away from the
city center, far from the bustle of pedestrian traffic. It is also threatened by a decline in the
numbers of storytellers and their economic viability.

To preserve and revitalize the square, a non-profit association was founded. The associ-
ation drew up a multiyear plan of action with stated objectives: collecting the various oral
traditions; maintaining the halqas; training the storytellers; encouraging schoolchildren to
come and see the presentation in the square; organizing national contests in schools so the
pupils could discover the art of storytelling; and establishing, as a matter of priority, a fund
to benefit the older storytellers who no longer are able to practice their trade. A year after
its creation, the association is regularly consulted on every construction and renovation
project surrounding the square.
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Report on the Pacific Regional Seminar

Sivia Tora
Director of Culture and Heritage
Ministry of Culture and Heritage
Fiji

Introduction

The Pacific Regional Seminar was held in Noumea, New Caledonia, 11-13 February 1999,
jointly organized by UNESCO and the South Pacific Commission (SPC). Of the fourteen
countries forwarded the questionnaires, thirteen responded, and twelve countries attended
the seminar.

The objectives of the seminar were:

1. To assess the present situation of preserving and safeguarding intangible culture in
the region

2. To identify the roles of intangible heritage in the Pacific in relation to current major
issues in the Pacific such as assertion of cultural identity, sustainable human devel-
opment, globalization, peaceful ethnic co-habitation, youth cultures, evolution of
new technologies, and environmental deterioration

3. To identify ways and means to reinforce the application of the Recommendation on
the Safeguarding of Traditional Culture and Folklore in the Pacific

4. To formulate a long-term strategy of cooperation and coordination aimed at the safe-
guarding, revitalization, legal protection, transmission, and dissemination of Pacific
intangible and cultural heritage

Background

Awareness of the 1989 UNESCO Recommendation was minimal. Despite this, there are sig-
nificant current activities in the relevant areas, the result of the Pacific nations' efforts to
approach cultural heritage management in a systematic way.

Pacific countries place great importance on the intangible cultural heritage and recog-
nize the value and relevance of systems of traditional knowledge and customary law, which
are suitable to their social, cultural, and natural contexts. In the Pacific, the distinction
between tangible and intangible cultural heritage is not made. They are considered to be a
unified cultural heritage. For the purposes of this paper, this distinction is acknowledged
in accordance with the Recommendation .

The intangible cultural heritage remains mainly unrecorded because it is oral. The situ-
ation is precarious because of the youthful nature of the Pacific population and the pres-
sures of modern social organization and outside influence. In developing countries like the
Pacific, where the economies are small and fragile, investment in cultural-sector infra-
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structure and support remains a low priority compared to that in other sectors such as
health, education, and agriculture.

The recent history of the Pacific is one of colonization, in which a colonizing culture was
actively promoted to replace the Indigenous cultures. There are, however, examples where
Indigenous cultural knowledge and traditional methods of managing the natural resources
have gained recognition today as having importance and relevance for sustainable develop-
ment. In this context, the term “folklore” is not an acceptable term. Our culture is not “folk-
lore” but the sacred norms intertwined with our traditional way of life — the norms that set
the legal, moral, and cultural values of our traditional societies. They are our cultural identity.

The Current Situation

Initiatives for the safeguarding and the preservation of traditional culture and folklore and
for the protection of the possessors of artistry and skills are subject to several constraints.
These include the following:

e Documentation of intangible cultural heritage is constrained through the reluctance
to share traditional knowledge. This is because of distrust of outsiders, taboo, and
because some knowledge is personal and cannot be divulged to others.

e The need to promote institutional development and capacity building, especially
financial and technical support for cultural agencies at local and national levels,
continues to be given the highest priorities.

< More effective systems are needed to monitor foreign researchers to ensure that they
are responsible and accountable to the communities in which they work.

e The preservation, protection, and further development of intangible cultural her-
itage require participation of many stakeholders, including non-governmental
organizations, local communities, elders, youth, and women.

e The intricacies of the land-tenure and the extended-family systems, which are char-
acterized by communal ownership, suggest very strongly that the legal concept of a
singular claimant is grossly inadequate for determining ownership of intellectual
cultural property.

e The education system generally places strong emphasis on the three R’'s. Formal art
education is still in its infancy.

Conserving, preserving, and protecting traditional culture and its producers have experi-
enced important developments. These include the following:

- Significant activities are underway in relation to Pacific languages, e.g., revitalizing
their usage, compiling dictionaries, and teaching them at all levels in schools. These
activities are common throughout the Pacific, but it is still desirable to reinforce the
utilization of Pacific languages in all fields. The same degree of effort is not
expended for the other aspects of intangible cultural heritage such as music,
mythology, rituals, customs, dance, and games, to name a few.

e Symposiums on the relevance of existing intellectual property rights to the Pacific
context have been conducted.

« Some efforts have been made to secure the participation of community stakeholders
in the identification and documentation of intangible cultural heritage.
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The Role of Intangible Cultural Heritage in Today's Major Issues

Pacific peoples are Indigenous, and their multiple group identities and the spiritual unity of
each group needs to be fully respected. The importance of integrating cultural factors into
development strategies should be drawn to the attention of policy makers. Not only does cul-
ture play a supporting role in the tourism industry’s potential for employment creation and
income generation. More importantly, the preservation of our heritage, which is our identity,
is essential for engaging the strength, creativity, and actual cooperation of Indigenous peoples.
Moreover, in a Pacific context, cultural identity is inseparable from land ownership. It was
also noted that there was an element of contradiction between the assertion of cultural iden-
tity and the increasing globalization promoted by specialized institutions.

A “sustainable human development” strategy is not new to the Pacific peoples. It has
been practiced through customary laws, taboo, etc., for centuries and needs to be revived
and revitalized. Environmental degradation caused by major developmental projects often
entails the diminishing or even loss of raw materials necessary to produce traditional mate-
rial cultural objects. There is increasing recognition that traditional methods in the fields
of agriculture and fishery are often effective for environmental sustainability. The effective-
ness of traditional methods in conflict resolution was also emphasized.

Legal and Other Protections for Intangible Culture
at the National Level

The majority of Pacific countries do not have the legal tools to protect expressions of their
Indigenous cultures. Those that have introduced intellectual property rights (IPR) legisla-
tion are now questioning its relevance. While the current IPR laws may offer limited pro-
tection of community knowledge and innovations, in general they are inappropriate
because they seek to privatize ownership; they are designed to be held by individuals and
corporations rather than communities; they are expensive to apply for and to maintain; and
they give a restrictive interpretation of invention.

The knowledge, use, and modification by local communities of medicinal plants are of
critical importance to researchers but have not been given legal recognition and protection,
whereas inventions based on this knowledge have. Almost every Pacific island has patent
laws, but as far as is known, no patents have been taken out by any Pacific island country,
either on bio-chemicals found in plants or on plant genetic material. But there are exam-
ples of plant material originating in the South Pacific, taken out of the region for analysis,
and refined to isolate bio-chemicals which have either been patented themselves, or which
were made into products subsequently patented. The kava is perhaps the best-known
example of this.

The following resolutions were endorsed for recommendations to protect intangible cul-
tural heritage:

« Pacific states that have not already done so should establish copyright laws with
provisions to protect traditional cultural heritage from being wrongfully misap-
propriated.

e Sui generis IPR and non-legal systems should be developed to protect tangible and
intangible cultural heritage that cannot be adequately protected through existing
intellectual property laws.
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Governments of Pacific island nations should develop national cultural policies with
particular regard to intangible cultural heritage and its customary owners.
Governments should consider the relevance of traditional socio-political, economic,
and environmental protection and take steps for their revitalization.

In relevant legislation and policies, customary owners should be principal partici-
pants in the process of documenting and disseminating their knowledge, including
control and sharing of benefits. Appropriate acknowledgement should be made by
those who inherit or use traditional knowledge.

Recommendations for Regional and International
Cooperation and Coordination

The Stockholm Action Plan on Cultural Development should be brought to the
attention of the South Pacific Forum for discussion, with particular reference to
intangible cultural heritage and the 1989 UNESCO Recommendation on the
Safeguarding of Traditional Culture and Folklore, for possible adoption by the South
Pacific Forum Member States.

Regional Participation Program for the financial year 2000-2001 should include
projects and activities related to intangible cultural heritage. National Commissions
should be encouraged to actively pursue this.

At the international level, UNESCO should draw on the expertise of traditional
experts to actively support and promote greater awareness of customary systems of
ownership, management, and transmission of Indigenous peoples’ cultural heritage
through undertaking national and regional research and seminars.

UNESCO should hold a Pacific Regional Meeting in the Year 2000, the UN Year
for a Culture of Peace, to revitalize traditional processes of mediation and conflict
resolution.

UNESCO should develop greater coordination with other intergovernmental agen-
cies undertaking similar work such as, inter alia, the World Intellectual Property
Organization (WIPQ), the Secretariat on the Convention of Biological Diversity, and
the UN Working Group on Indigenous Populations (WIPG).



Safeguarding Traditional Culture and Folklore in Africa

J. H. Kwabena Nketia
Director
International Centre for African Music and Dance
University of Ghana School of Performing Arts
Accra, Ghana

The African Regional Seminar held at the University of Ghana from 26 to 28 January 1999
followed the format of similar seminars on the UNESCO 1989 Recommendation on the
Safeguarding of Traditional Culture and Folklore. A synthesis report of twenty-seven com-
pleted questionnaires was presented after the formal opening of the seminar.
Supplementary country reports and observations were then presented by the participants
from the different countries before the issues outlined in the 1989 Recommendation were
opened for further discussion.

Although references to aspects of Africa’s material culture, such as masking traditions,
were made, the major concern of the seminar was with Africa’s intangible heritage, in par-
ticular all forms and expressions of culture cultivated and transmitted by oral tradition and
practice, such as music, dance, drama and pageantry, folktales, legends, myths, and other
forms of verbal art. These generally occur as events, that is, as something that may be heard
or perceived while they last, but which cannot be touched or handled like objects outside
their contexts of occurrence or the memory of those who create or perform them.

It was noted that African societies attach a great deal of importance to these traditions
because particular forms serve as a medium for the expression of individual and group sen-
timents and thoughts as well as repositories of history and traditions, while also serving, as
in other cultures, simply as creative expressions that may be enjoyed in their own right in
recreational, ritual, or ceremonial contexts.

Because such cultural forms and expressions are organized as an integral part of the way
of life of African peoples, particular forms may change or disappear when the institutions
or lifestyles that support them are modified or abandoned. This process was greatly accel-
erated in the colonial period wherever new institutions, formal Western education, trade,
and industry were established. New values were progressively adopted in such contexts by
those who accepted new religions, new economic pursuits, and new lifestyles. In post-colo-
nial Africa this process of change has continued to be aggravated by rural-urban migra-
tions, the impact of the media, and global pressures. Accordingly, while many traditional
cultural forms still exist in many communities, especially in the rural areas, there are others
in which such traditions have been eroded, weakened, or replaced by new or completely
foreign usages.

It was evident from both the synthesis report, the supplementary country reports, and
the comments and discussions that followed these observations that awareness of the
importance of traditional expressions has increased considerably in Africa itself since the
attainment of independence from colonial rule and the intergovernmental Conference on
Cultural Policies in Africa held subsequently in Accra in 1975. Hence it was generally rec-
ognized that the conservation, preservation, and dissemination of expressions of the intan-
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gible heritage must continue to be an important component of the cultural policies of
African nations, in view of the fact that this heritage often represents the particular way in
which the members of an African community or society express their own cultural iden-
tity. But of even more critical importance than this is what it provides as blueprints in terms
of knowledge, techniques, and resources for the construction and reconstruction of con-
temporary African cultures. Accordingly the contemporary relevance of traditional culture
and folklore was discussed at some length, since awareness of this might provide additional
incentive for the collection, conservation, and dissemination of this heritage on a system-
atic basis.

It was noted that interest in Africa’s intangible cultures has grown outside Africa itself,
both on account of their value as sources of aesthetic enjoyment and the challenges they
present to the creative imagination. Because of this, audiovisual recordings of expressions
of these cultures undertaken at first by a few individual collectors, scholars, and recording
companies have become an enterprise from which the culture-bearers themselves derive lit-
tle or no benefit. It seems, therefore, that contemporary Africa cannot sit back and ignore
the need for the legal protection of intangible cultural items from commercial exploitation.

While every African country can create its own legislative instrument, experience shows
that this cannot be effective without reference to an international convention, and the
preparation of inventories of such material. As existing copyright conventions do not pro-
vide for intangible items of cultural heritage transmitted by oral tradition, there is a need
for not only a new set of legislative measures for the legal protection of intangible forms of
culture but also the transformation of these forms through mechanical means of recording
into tangible products.

In light of the foregoing, the safeguarding of traditional culture and folklore was viewed
at the regional seminar as a practical issue that must be approached from the realities of the
African situation rather than the academic concerns of professional folklorists and
archivists that pervade the UNESCO Recommendation. It must take into account the need
to counteract the aftermath of colonialism and build on Indigenous traditions, including
all forms of traditional knowledge and techniques that have survived the impact of colo-
nialism, the rich heritage of languages and oral literature, customary law and practices, tra-
ditional institutions, and Indigenous systems of thought, all of which must of course be
examined with particular reference to their relevance to specific contemporary contexts of
application. There is the need to build bridges between traditional African cultures prac-
ticed on the basis of ethnicity and contemporary forms guided by linkages beyond those of
ethnicity, bridges between the old and the new, Indigenous and foreign, the literate and the
non-literate custodians of culture, always bearing in mind the dynamic nature of the socio-
cultural situation in Africa and the fact that the present represents the bridge between
Africa’s past and the future.

To facilitate the safeguarding, conservation, and dissemination of the intangible cultural
heritage as well as its legal protection, there is a need to build inventories of traditional cul-
ture, using the technical means now available for this purpose.

It became clear at the Regional Seminar that these are issues that need further thought
and examination as well as practical measures for dealing with them. They call for far
greater attention than many African countries seem to have given them, for the gap
between knowledge or awareness of the 1989 Recommendation and the urgency which its
implementation required became evident in many of the reports that were submitted. Many
countries seem to have relied solely on the European concept of festivals for the promotion
of consciousness of national identity without also exploring and extending the approaches
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evident in traditional African festivals. As far as conservation is concerned, many countries
do not seem to have gone beyond the random collections and documentation that have
emerged out of research projects carried out by individuals and institutions such as
regional documentation centers or African Studies Institutes and some social science and
humanities departments of local universities, or media houses in need of materials for
broadcasting and television, etc. There is a general lack of coordination or concentration
on the systematic investigation and collection of the materials of traditional culture and
oral traditions as a defined cultural policy at the national level.

It became clear also at the seminar that the institutional models in terms of which some
parts of the UNESCO Recommendation were formulated substantially do not exist in Africa
or are at variance with the realities of the African situation. Many provisions of the 1989
Recommendation have not been implemented because of lack of appropriate infrastructure,
manpower, and material resources.

As far as methodology is concerned, it was felt that instead of the old “extractive”
approach that allowed field collectors to take what they wanted from communities and
store it in their archives, a more interactive or community-based approach should be devel-
oped and used in Africa for safeguarding traditional culture and expressions of folklore.
This process would not only stimulate renewed interest in the community in their own her-
itage but also ensure that copies of what is recorded and later classified and archived remain
in the community for purposes of reference and as a resource for education and other prac-
tical purposes. It may give a new boost to oral tradition where it is dead or dying, for in
Africa, the oral modes of cultural transmission will continue to have validity wherever
group life is sustained. Indeed one can see it at work in contemporary contexts except that
it is servicing contemporary popular culture or cultural trends and innovations. We must
find ways of bringing it back to the service of traditional cultures through the formation of
heritage clubs that establish other lines of cultural transmission through new networks of
social relations that go beyond those of households, lineages, and systems of kinship. This
will ensure that what is recorded, classified, and archived in national and local repositories
will bear a palpable relationship to living traditions and will not eventually become the
materials of a dead and forgotten past.



Reporte seminario regional sobre la aplicacion de la recomen-
dacidn sobre la salvaguardia de la cultura
tradicional y popular de America Latina y el Caribe

Zulma Yugar
Directora General de Promocién Cultural
Viceministerio de Cultura
Republica de Bolivia

Desde que en noviembre de 1989, en Paris, la Conferencia General aprobé la
Recomendacion sobre la Salvaguardia de la Cultura Tradicional y Popular, los Estados y los
pueblos comenzaron a valorar al patrimonio cultural intangible como parte vital de la
identidad y no s6lo como un puente entre el presente y su pasado historico, sino en tanto
forjador de la vida cotidiana que reescribe, en muchos casos, los modos particulares de
vida.

La busqueda de una normativa internacional tan importante como la Recomendacién
referida, que motivaba a los paises a proteger su cultura tradicional y popular demandd més
de 15 afios, pero valio la pena, porque los avances registrados desde finales de los afios 80
fueron de real trascendencia.

Primero fue Paris, luego vinieron muchas otras reuniones sobre el tema. Cito algunas: la
realizada en Friburgo, Suiza, en 1990; la de Gorizia, Italia, en 1991; Stra nice, Republica
Checa, en 1995 y la realizada en México en 1997.

El proceso de comprensién y aplicacion de la recomendacion de Paris fluia, en los paises
latinoamericanos y caribefios, de forma paralela a los cambios de sus estructuras politicas y
sociales, determinados, en muchos casos, por mutaciones de caracter mundial como la
transformacion de los paises socialistas, los avances tecnoldgicos, las economias globalizadas
.. . mutaciones que, por cierto, configuraron una mundializacion de la cultura.

Al presente, observamos que los cambios en la esfera internacional han agudizado las
diferencias entre ricos y pobres, han hecho mas critica la migracion campo-ciudad y han
dado lugar al surgimiento de corrientes indigenistas que valorizan la importancia de las
caracteristicas multiculturales y plurilingties de las naciones.

De los 400 millones de habitantes latinoamericanos y caribefios, 60 millones son
campesinos. El porcentaje es ain mas notorio en mi pais, Bolivia, donde casi la mitad de la
poblacion es indigena. Se entiende asi el énfasis que viene alcanzando la lucha por el
empoderamiento — propugnado por la UNESCO — que pasa, inevitablemente, por la
defensa de nuestras culturas tradicionales y populares.

Un hecho demostrativo de la participacion del pensamiento indigena en el debate interna-
cional y de la importancia que ella le otorga la UNESCO, fue la reunion de representantes
gubernamentales de los paises de Ameérica Latina y el Caribe, realizada en México en 1997,
gue convocd, también, a representantes indigenas de las diversas regiones, con el objetivo de:

e Realizar un analisis minucioso para identificar las principales tendencias de las
culturas tradicionales y populares en la region y en cada pais

e Formular lineas de accion para que las distintas poblaciones y grupos étnicos
puedan expresar plenamente su creatividad y afirmar su identidad cultural
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e Establecer politicas culturales para promover las culturas tradicionales y populares
conforme a lo dispuesto en la Recomendacion de la UNESCO Sobre la Salvaguardia de
la Cultura Tradicional y Popular

e Formular recomendaciones sobre la orientacién futura y propuestas de proyectos
para reforzar la aplicacion de la Recomendacion de la UNESCO, asi como una estrate-
gia regional de largo plazo de cooperacion entre los paises de la region

Es importante sefialar que el seminario se desarroll6 en base a un cuestionario que
respondieron los paises participantes sobre el estado de aplicacion de la Recomendacion
sobre la Salvaguardia de la Cultura Tradicional y Popular, cuyos resultados definen cuatro
problemas que evidencian la marginalidad de aplicacién de este tema:

e Se nota la ausencia de las culturas populares dentro de las politicas culturales, la
inmediata relacion de las Bellas Artes cuando se habla de cultura y el escaso pre-
supuesto destinado.

e Se piensa en Politica Cultural al margen del Proyecto Nacional de cada pais.

e Se privilegia el rescate sobre el estimulo a la creacion.

 En la mayoria de los paises la cultura popular no interesa a los medios masivos de
difusion.

Estos cuatro puntos que resumen en gran medida la realidad de nuestra region sirvieron de
base para la definicién de conclusiones, fruto de un trabajo metodoldgicamente elaborado
cuyos resultados pueden resumirse en los siguientes parrafos.

Los procesos democraticos e integradores que vive la region son elementos importante
para la busqueda de consolidacion de las culturas tradicionales y populares basados en el
respeto y la vivencia pacifica de los pueblos, al mismo tiempo ellos son decisivos, si se
fomenta y difunde la diversidad cultural de cada nacion.

Los creadores, portadores, transmisores y especialistas de diversas disciplinas que abor-
dan la tematica de las culturas populares y tradicionales son componentes esenciales del
ambito de la cultura. Asi mismo se considera de alto interés la participacion comunitaria
que es fomentada por los procesos de descentralizacion regional, municipal y provincial.

Se valor6 la importancia que el Mercosur le confiere a la cultura como elemento inte-
grador, ejemplo de ello es la Carta de Mar del Plata que surge de las Primeras Jornadas del
Mercosur.

Se considera de vital importancia la creacién en México de un Centro Regional de
Culturas Populares de América Latina y el Caribe.

Se valoré positivamente las iniciativas de desarrollo del Foro de Ministros vy
Responsables de Politicas Culturales de América Latina y el Caribe, la Organizacion de
Estados Americanos (OEA), Organizacion de Estados Iberoamericanos (OEl), quienes ini-
ciaron tareas en pro de la cultura.

Asimismo surgieron recomendaciones de los paises participes del seminario a la
UNESCO, las mismas indican lo siguiente:

Se recomienda la conformacién del Centro Regional de Culturas Populares y
Tradicionales de América Latina y el Caribe, cuya sede se encontraria en México.
Asimismo, la creacion de tres subsedes, dos en Sudamérica y una en Centroamérica. Las
tareas que este centro realizaria son las siguientes:

< Incentivar el registro de las culturas tradicionales utilizando tecnologia avanzada.
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Promover el intercambio de informacién entre diferentes regiones.

Promover la realizacion de un inventario de investigadores nacionales y extranjeros.
Creacion de una Red de Informacion y Documentacién de América Latina y el
Caribe.

Convocar a una reunién de autoridades culturales con la finalidad de discutir las
conclusiones del Seminario Regional acerca de la Aplicacion de la Recomendacion
sobre la Salvaguardia de la Cultura Tradicional y Popular de América Latinay el Caribe.
La reunion se efectuara en Oruro, Bolivia, en el segundo semestre de 1999. A la fecha
se viene agotando la fase preparatoria, cuyos resultados constan en un primer docu-
mento que refleja la posicion boliviana frente a la tematica que nos ocupa.
Favorecer la formacion y actualizacién de promotores de cultura popular a través de
talleres de capacitacion.

Establecer un premio anual e internacional para creadores (individuales o colec-
tivos) de cultura popular intangible.

Declarar a las lenguas étnicas, autoctonas y criollas de origen africano, patrimonio
cultural intangible de la humanidad.

Declarar al Carnaval de Oruro en Bolivia, como espacio de patrimonio intangible de
la humanidad.

Convocar a una reunién de expertos en patrimonio cultural con el fin de sustentar la
proteccion juridica del patrimonio intangible y recomendar que la informacion y el re-
gistro sobre la cultural inmaterial sea igualmente considerado patrimonio documental.
Que la UNESCO recomiende a los paises miembros una asignacién presupuestal
razonable y suficiente para la realizacion de proyectos y programas relativos a las
culturas tradicionales y populares.

Mejorar los mecanismos de distribucion y difusion de los documentos y recomen-
daciones elaborados por la UNESCO.

Difundir y recomendar entre los estado miembros el intercambio de experiencias en
materia de leyes y proyectos relativos a las culturas tradicionales y populares asi
como incluir en sus agendas de trabajo esas tematicas.

Entre las recomendaciones a los Estados Miembros resumimos las siguientes:

Impulsar los procesos de descentralizacidn; otorgar prioridad a la conservacién;
incorporar el estudio de la tematica en el sistema educativo, a fin de garantizar la
conservacion de la cultura tradicional y popular intangible.

Promover y difundir el registro y clasificacion de las lenguas nativas.

Garantizar las condiciones necesarias para crear 0 mantener espacios para la distin-
tas expresiones de las culturas populares y apoyar la realizacion de fiestas populares
en peligro de extincion.

Establecer legislaciones que garanticen espacios y horarios para promover la cultura
tradicional y popular en los medios de comunicacion.

Destacar la propuesta de UNESCO en relacion a los “Tesoros humanos vivos”.
Fomentar un turismo cultural e implementar politicas nacionales y regionales de
rescate y conservacion.

Promover leyes de proteccién e incentivo destinados al apoyo de las culturas tradi-
cionales y populares.

Propiciar un didlogo permanente con las asociaciones y organizaciones no guberna-
mentales para incorporar sus experiencias a sus politicas publicas.
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Para terminar me cabe informar que estas conclusiones y recomendaciones fueron apli-
cadas en mi pais de tal forma que podemos decir que Bolivia avanz6 en este campo. La
definicién de una Estrategia Nacional basada en la Recomendacion sobre la Salvaguardia de
la Cultura Tradicional y Popular de 1989 permitid la realizacion de un Seminario Nacional
en la ciudad de Oruro, donde estuvieron presentes autoridades departamentales, pueblos
indigenas y organismos no gubernamentales que dieron pie a la creacién del Consejo
Nacional de Culturas Populares de Bolivia, cuyo proceso de consolidacion concluye en
estos meses.

Asimismo, se dio paso también a considerar esta tematica en la agenda politica de nue-
stro pais y su incorporacién en una nueva “Ley de Propiedad Intelectual” que se promulga
en este primer semestre de 1999, de igual manera ya se empieza a trabajar en una “Ley
especial de Proteccion y Fomento a nuestra Cultura Tradicional y Popular” a fin de evitar
el plagio de nuestras expresiones folkloricas que hemos venido sufriendo por décadas. Las
creaciones y tradiciones bolivianas se las muestra como musica andina, sin destacar y
respetar el derecho moral, por ejemplo: tradiciones conocidas a nivel mundial como es el
caso del Carnaval de Oruro y danzas como el “caporal”, “diablada”, “morenada” y otros. Al
respecto, mi direccion ha elaborado una estrategia sobre la salvaguarda de la Cultura
Tradicional y Popular estimando que nuestro gobierno la introduzca como una politica de
Estado.

El gobierno de Bolivia agradece la disposicion de la UNESCO vy de instituciones colabo-
radoras a considerar esta tematica tan importante y alentar a que su trabajo se multiplique
con proyectos concretos y cuantificables en este nuevo milenio, de los cuales, tengan por
seguro Bolivia sera parte importante.

Referencias
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América Latina y el Caribe. Documento elaborado por la DGCP y el CNCA. México 1997.
Documento “Nuestra Diversidad Creativa”. Informe de la Comision Mundial de Cultura 'y
Desarrollo, presidida por Javier Pérez de Cuellar.



Report of the Latin American and
Caribbean Regional Seminar

Zulma Yugar
Summary by Olivia Cadaval and Peter Seitel

The Latin American and Caribbean Seminar met in a historical context shaped by evolving
UNESCO policies on intangible cultural heritage and by political and social change in the
countries in the area, and on a global scale, by the transformation of socialist countries,
rapid technological development, and a globalizing world economy that has led to global-
ization of culture. The increasing participation of Indigenous and peasant groups in cul-
tural policy discussions is also an important development.

Based on responses to the questionnaire circulated by UNESCO about the application of
the 1989 Recommendation, the seminar defined four principal problem areas:

the absence of folklore in state cultural policies and funding initiatives, the fine arts
being the sole form of culture represented in these;

the marginalization of cultural policy in general in the national projects of countries
in the region;

the privileging of recovery and salvage of traditions over the stimulation of cultural
creativity where folklore and traditional culture are attended to at all;

the indifference of the mass media to traditional culture in most countries.

These areas formed the basis for discussions, which resulted in the following recommen-
dations to UNESCO:

formation of a Regional Center on Latin American and Caribbean Traditional
Culture and Folklore, with a central office in Mexico and three regional offices, two
in South America and one in Central America, which would pursue the following
work: promote documentation of traditional culture using advanced technology;
promote regional interchange of information; create a regional information and doc-
umentation network; call a meeting to further the conclusions drawn by the present
Seminar; create training workshops for promoters of folklore; create an annual prize
for individual or collective creators of traditional culture; declare regional creole lan-
guages of African origin part of the intangible cultural heritage of humanity and
Bolivia's Oruro carnival an intangible cultural heritage site; call a meeting of experts
to support the legal protection of intangible culture;

urging Member States to allocate a sufficient budget to carry out projects related to
traditional culture and folklore;

improvement of distribution of UNESCO documents and recommendations;
promotion of the exchange of experiences in developing national laws, projects, and
agendas to protect traditional culture.
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Recommendations to Member States included the following:

e Stimulate decentralization, giving priority to conservation and promoting it by
including traditional culture and folklore in the education system.

< Promote and diffuse documentation and classification of Indigenous languages.

e Guarantee conditions necessary to the creation or maintenance of sites for expres-
sion of traditional culture, especially traditional fiestas in danger of extinction.

e Establish legislation to promote traditional culture in the media.

e Give prominence to UNESCO's “Living Human Treasures” project.

e Stimulate cultural tourism and implement national and regional salvage and con-
servation policies.

e Promote laws to protect and incentives to support traditional culture and folklore.

e Promote a permanent dialogue with NGOs and other organizations to incorporate
their experiences into public policy.

In Bolivia work has begun to establish a national folklore council and laws to protect tra-
ditional expressions from plagiary and misrepresentation. The author thanks UNESCO and
collaborating organizations and looks forward to concrete projects in which she is sure
Bolivia will play an important role.



Problems of Traditional Culture and Folklore in Europe
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Introduction

In 1984, UNESCO launched a program on intangible cultural heritage and decided to base
it solidly on theoretical studies. In 1989, the General Conference of UNESCO adopted the
Recommendation on the Safeguarding of Traditional Culture and Folklore. A great number of
theoretical studies have been supported by UNESCO, and many international seminars
have been organized for studying and discussing this large field of cultural problems.
Discussion and action inspired by these studies are under way on all continents.

The European Academy of Arts Sciences and Humanities, in cooperation with UNESCO
and the Academy of Finland, organized a seminar on the problems of the protection and
development of our common intangible heritage, especially of traditional culture and folk-
lore. The seminar was held in the center of the Finnish Karelia, Joensuu, in the region of
the old mythic, Kalevalaic folklore.

The seminar was perepared by President of the European Academy Professor Raymond
Daudel and Mrs. Aikawa from UNESCO. Local preparations for the seminar were made by
the Karelia Congresses organization in a working group headed by Professor Heikki
Kirkinen, Vice-President of the European Academy.

The Intangible Heritage Section had prepared a questionnaire on the application of the
Recommendation on the Safeguarding of Traditional Culture and Folklore in the countries of
Europe. The answers were to be sent directly to the local preparation group of the seminar.
Although the allotted time was short, the working group received answers from fifteen
European countries, coming from National Commissions for UNESCO or from responsible
state offices. Some details were provided in answers prepared by CIOFFE

Main Issues Treated

In cooperation with UNESCO, cultural heritage specialists suggested a general field of
study and several main subjects to be discussed. The subjects recommended were:

the legal protection of the intangible heritage of minority cultures

the protection and promotion of national and local languages

the revival of traditional and popular forms of expression (music, art, dance, etc.)
the use of new technologies, virtual pictures, the Internet, etc.

cultural evolution and its future

arwbdpE
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The first subject has been addressed in UNESCO programs but less studied by the
European Academy. The seminar mostly worked on the subjects 2. to 5. The final theme
was adopted to emphasize the importance of long-term perspectives in strategies for safe-
guarding traditional culture and folklore.

The seminar comprised five sessions in three days: each session was introduced by an
individual presentation and continued with general discussion on subjects presented. A
special Commission on Recommendations held three meetings preparing recommenda-
tions on matters presented and discussed in the sessions. A preliminary list of recommen-
dations was discussed in the last plenary session and adopted after some modifications.

In the opening session, the representatives of the Academy of Finland, the European
Academy of Arts, Sciences and Humanities, and UNESCO reported on their organizations’
current activities and future directions in the field of culture and cultural policy. The
President of the Academy of Finland stressed the idea of “knowledge-based” society and
the creation of centers of excellence. The President of the European Academy pointed out
the importance of the immaterial cultural heritage created and safeguarded in the practice
of the sciences and through their international cooperation. The representative of the
Director-General of UNESCO set the work of the seminar in global perspective.

Seminar papers and discussions were divided into four thematic sections. In th