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Convention for the Safeguarding of the Intangible Cultural Heritage
Comments on the terms of reference of the Subsidiary Body
GRENADA
The importance given by States Parties to the Representative List and its growing visibility is leading to an increasing number of nominations for inscription received each year. The human and financial resources for the Convention are no longer sufficient for the workload required to prepare for and examine these nominations for their inscription by the Committee. This is all the more true taking into consideration the rest of the work necessary for the proper functioning of the Convention, its promotion and its implementation on the national and international levels. In addition, the needs for capacity building are considerable in all regions of the world in particular when, as outlined by the Director-General in her opening remarks at the 5th session of the Committee in Nairobi, “Not a single African nomination has been submitted at this Session”. 

In her speech, the Director General also stated that “The Committee should also take a responsible approach to what is achievable during a single session. At this meeting, it is called upon to evaluate 52 files – already a significant number. I cannot see the possibility that the Committee will have to appraise 163 files next year as being realistic. This would be the case if all files received would be actually examined. I hope that an equitable and balanced solution can be found to ensure that none of the intangible-heritage-bearing communities will feel it is being sidelined and that the Committee will be able to accomplish fully the task entrusted to it by the States Parties. The credibility of the Convention is at stake.”

In its decision 5.COM7 the Committee has decided to convene an open ended intergovernmental working group to discuss possible measures to improve the treatment of nominations to the Representative List by the Committee, the Subsidiary Body and the Secretariat, and to consult the States Parties for this purpose. 

In responding to this consultation, we are referring hereafter to the debates of the Committee related to Item 7 of the Agenda concerning the examination of nominations, the establishment of the Subsidiary Body and its terms of reference.
Recognizing the outstanding work already accomplished by the Subsidiary Body, the Committee considered possible solutions to face the many future challenges that must be tackled in order to enable the Committee and the Secretariat to discharge their functions fully. Proposals to improve the examination of nominations files were submitted and discussed in particular concerning the possible revision of the terms of reference of the Subsidiary Body responsible for their evaluation:

Several solutions to this situation were suggested: 

I- To enlarge the Subsidiary Body to 12 members:

1. It was suggested that increasing the members of the Subsidiary Body, from six to twelve, was a guarantee for quality and greater objectivity as it provides a broader perspective to the whole review process. Some delegations considered that it would work more efficiently and would constitute a wider body of opinions and experiences allowing greater convergence when debating extremely complex issues. 

2. It was thus proposed that it would be composed of two Committee members per electoral group, as it would not be possible to include independent experts as members according to the Committee’s Rules of Procedure stating that Subsidiary Bodies “may only be composed of States Members of the Committee” (Rule 21),

3. It was also suggested that the enlarged Subsidiary Body could be divided into two sub-groups to allow it to examine more nominations,

4. In this case, the issue of the workload of the Secretariat still remained, the preparation of the files for examination depending completely on the assistance provided by the Secretariat. This solution would double the workload of the Secretariat both upstream and downstream,
5. In addition, while there is no doubt regarding the expertise and neutrality of the members of the Subsidiary Body, having half of the Committee members (12 out of 24) submitting their recommendations and then examining them for decision appears to be a situation where it would not be easy to avoid possible conflict of interest and to guarantee greater objectivity in decision-making.
6. Thus, enlarging the membership of the Subsidiary Body would not be an acceptable solution.
II- To divide the Subsidiary Body composed of six members into two or three subgroups.
1. Some delegations proposed, in view of increasing the number of nomination files and diminishing the workload of the Secretariat and the Committee, to divide the existing Subsidiary Body into two and others into three subgroups, stating that in such instance there would be only two members evaluating a nomination file, and in case of a problematic nomination file, it would be re-examined by all other members of the Subsidiary Body, 

2. Other delegations were convinced that a division of membership into two or three sub-groups would also increase the workload of the Secretariat,

3. Several delegations did not believe that having different sub-groups evaluating nominations was the way forward, and agreed that nominations should be reviewed by all members of the Subsidiary Body,

4. The Legal Advisor indicated that the recommendations by the Subsidiary Body submitted to the Committee had to be subject of a collegial decision. Thus it would be necessary that all members of the Subsidiary Body to evaluate all nomination files to be able to take a collegial decision,

5. Consequently, the subdivision of the Subsidiary Body into two or three sub-groups would not be an acceptable solution.

From the analysis above, it is clear that amending the terms of reference of the Subsidiary Body is not an appropriate solution to address the challenges encountered. We are therefore in favour of retaining the present system and maintaining the current terms of reference until the next General Assembly in 2012 takes a decision for amending the Operational Directives and adopts a new mechanism for the long term.

III- Proposal to amend the procedures for evaluating nominations for inscription on the Representative List: 

During the debate of this item, and as reflected in the Summary records of the Committee’s meeting, the Assistant Director-General for Culture and representative of the Director-General, Mr Francesco Bandarin, “remarked that the situation was a common occurrence in Convention management. He agreed that this was indeed an issue of quantity at all levels of the process and, as such, it revealed the carrying capacity of the system, which had reached its peak. Increasing the number of nominations in the following year was simply not possible and would jeopardize quality and probably quantity.”

One possible solution proposed by the Assistant Director General would be by “using external professional capacity, i.e. the pool of accredited NGOs, as much of the work of the Committee could be done by using external expertise”, 

This solution has been already decided by the General Assembly for the examination of the files submitted for the Urgent Safeguarding List and the Register of Best Practices. The Subsidiary Body would thus be replaced by the existing Consultative Body composed of twelve members (now of six accredited NGOs and six independent experts),

This proposal was supported by several Committee members and in particular by Grenada.

1. The evaluation of the nomination files by the Consultative Body composed of twelve members would address the guarantee for quality and greater objectivity of the advisory opinions in the whole review process by providing the broader perspective sought in paragraph I.1 above of the first proposal. It would examine proposals from a diverse and multi-cultural perspective and would insure coherence and consistency between all Lists. The diversity of opinions would foster substantive discussions during the session of the Committee,

2. Taking into account the increasing number of accredited NGOs, officially recognised as advisory bodies in Article 9 of the Convention, the Committee would appoint the 12 members of the Consultative Body, selecting as many as possible accredited NGOs complemented by the needed number of independent experts, taking into consideration equitable geographical representation and various domains of intangible cultural heritage, 
3. The duration of office of a member of the Consultative Body could be of four years to insure continuity and institutional memory. A quarter of its membership (3 members) would be renewed every year to insure diversity and complementarity.
IV- The examination of inscriptions by the Committee

1. In all cases, according to Article 7 of the Convention, one of the functions of the Committee is to examine all requests submitted by States Parties, and to decide on all inscriptions on the Representative List, the List of ICH in Need of Urgent Safeguarding and the List of Programmes, projects and activities as well as on the granting of International Assistance, 
It should have enough time to fulfill its responsibilities together with its other functions which are, among others, to:
(a) promote the objectives of the Convention, and to encourage and monitor the implementation thereof; 

(b) provide guidance on best practices and make recommendations on measures for the safeguarding of the intangible cultural heritage; 

(c) prepare and submit to the General Assembly for approval a draft plan for the use of the resources of the Fund; 

(d) seek means of increasing its resources, and to take the necessary measures to this end; 

(e) prepare and submit to the General Assembly for approval operational directives; 

(f) examine the reports submitted by States Parties, and to summarize them for the General Assembly; 

2. In Nairobi, the Chairperson reminded the Committee that it had been barely able at its present session to discuss fifty-one files given the time constraints,
3. In her speech, underlining the necessity to maintain the quality and credibility of inscriptions, the Director General stated: “… I encourage the Committee to take the time that is necessary and to remain cognizant of the responsibility that is engaged for each element that it will decide to inscribe or not to inscribe on the Lists. The future of the Convention will be written in the ink of these decisions”,
4. The Legal Adviser also recalled, with regard to outsourcing, the legal opinion expressed in Abu Dhabi, which was still applicable and was at the origin of decision 4.COM 19, stating that the Committee can establish its priorities, validated by paragraph 30 of the Operational Directives, and that all States must take into account the resources available and the capacity to examine nomination files,
5. In its decision 5.COM 7, the Committee, thanked those States Parties that have voluntarily agreed to allow some of their files already submitted to be evaluated at a later date. Taking note of the total number of nominations to the Lists, proposals for the Register of Best Practices and requests for International Assistance admissible for possible evaluation in 2011, and considering that the Committee and its organs do not have the capacity to responsibly and credibly evaluate all of these files and perform its duty under Article 7 of the Convention, the Committee requested the Secretariat, within the range of its capacity, to process between 31 and 54 nominations to the Representative List and transmit these to the Subsidiary Body, in order to allow its members to examine with priority multi-national nominations and those submitted by States Parties that do not have elements inscribed or have few elements inscribed on said List, 
Consequently it appears that, as proposed and supported by several delegations during the discussions in Nairobi, taking into consideration the workload of the Committee and the Secretariat and the backlog of files, a limitation of the total number of nomination files to be examined should be envisaged for all Lists, if voluntary limitations by submitting States are not sufficient. The total number of files to be examined would be defined according to the Committee ability to examine these nominations within the timeframe of the session. In addition, a priority setting would be applied, if necessary, for this purpose, as mentioned in Decision 5.COM 7.
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