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I. INTRODUCTION

1.
At its fourth (4th) session held in Abu Dhabi, United Arab Emirates, from 28 September to 2 October 2009, the Intergovernmental Committee for the Safeguarding of the Intangible Cultural Heritage (hereinafter referred to as “the Committee”), discussed certain measures put forward by the Subsidiary Body of the Committee recommending the amendment of the Operational Directives with a view to introducing limits on the submission of nominations for the Representative List of Article 16 of the Convention. 

2.
The Committee did not wish to follow up the Subsidiary Body’s proposed amendments designed to limit the number of nominations to be examined during a given cycle. It nevertheless recommended the inclusion on the agenda of the third ordinary session of the General Assembly of States Parties, to be held in June 2010, of an item allowing all State Parties to discuss such an amendment of the Operational Directives based on the results of the discussion of an open-ended intergovernmental working group, on the desirability and nature of any amendment regarding the number of annual nominations to the Representative List. 

3.
In its Decision 4.COM 19, the Committee also decided ‘on an exceptional basis relating only to the nominations proposed for evaluation in 2010, that the Secretariat and the Subsidiary Body examine with priority the nominations for the Representative List submitted by States Parties that do not have elements inscribed on said List, have few elements inscribed on it or have presented multinational nominations’.
4.
When the Committee debated this subject, doubts were raised as to the legality of the measures suggested in the Subsidiary Body’s proposed amendment. The present legal opinion seeks to assist the members of the Working Group of States Parties to assess its legal implications and to enable the General Assembly to take them into account in the light of the temporary consequences of the Committee’s Decision 4.COM 19. 

II. LEGAL ANALYSIS OF THE AMENDMENTS PROPOSED BY THE SUBSIDIARY BODY AND CONSEQUENCES OF THE COMMITTEE’S DECISION 4.COM 19. 
5.
It should be noted at the outset that the measures proposed by the Subsidiary Body (A) as well as the exceptional measures taken by the Committee’s Decision 4.COM 19 (B) are quite different and would have different legal consequences. The implications of both sets of measures are discussed below.

A.
Examination of the Subsidiary Body’s proposals to amend Chapter 1.2 of the Operational Directives

6.
The Subsidiary Body’s document ITH/09/4.COM 1.SUB/6 contains the proposed amendments to the Operational Directives (Chapter 1.2), paragraphs 20 and 20 bis, as well as the reason for them. 

7.
These amendments, not accepted by the Committee to date, respond to the Subsidiary Body’s concerns regarding the number of nominations, as these concerns were voiced at its meeting in January 2009 and in its report to the Committee (document ITH/09/4.COM/CONF.209/13), in which it was noted that the large number of nominations submitted in the first cycle ‘poses a substantial challenge to the quality with which the Committee, the Subsidiary Body and the Secretariat can carry out their respective responsibilities’.
8.
Document ITH/09/4.COM/CONF.209/19, which was discussed at the Committee’s fourth session, merely takes up these proposed amendments which were debated without being adopted in their entirety.

9.
More specifically, the amendments contained in Decision 4.COM 1.SUB/6 of the Subsidiary Body proposed that the Committee add two paragraphs (20 and 20 bis) to the Operational Directives which read as follows: Paragraph 20: ‘States Parties may submit no more than three nominations within each annual cycle’, and paragraph 20 bis: ‘The annual limit is set at 100 on the total number of nominations the Committee will evaluate. Priority will be given to States Parties having no elements inscribed on the List and to those whose nominations were deferred’. 

10.
The following analysis will attempt to identify the two types of legal problems raised by these two proposed amendments with regard to their compatibility with the 2003 Convention, without excluding any comparison with the solutions found within the framework of the implementation of the 1972 Convention for the Protection of the World Cultural and Natural Heritage. 

(a)
Analysis of the amendments proposed by the Subsidiary Body and inspired by the implementation of the 1972 Convention 

11.
At the Committee’s debate in Abu Dhabi, the opinions of the States Parties to the 2003 Convention were divided as to whether the normative expertise acquired from the implementation of the 1972 Convention should be taken into account within the framework of the implementation of the 2003 Convention.

12.
Some States expressed their objections to any comparison between the List of the 1972 Convention and the Representative List of Article 16 of the 2003 Convention, arguing that the scope, definitions of heritage and prerogatives of the Intergovernmental Committees under the two Conventions do not allow such comparisons with regard to limiting the examination or submission of nominations to the Representative List of Article 16 of the 2003 Convention. Others argued that the prerogatives of both Intergovernmental Committees were almost identical and that they authorize the introduction to the examination of nomination submissions to the Representative List of Article 16 of the 2003 Convention, of a mechanism imposed by the Committee and inspired by the experience of the Committee of the 1972 Convention, particularly as the Committee drew on the experience of the Committee of the 1972 Convention in other fields during the discussions on the Funds and the emblems in relationship to these two Conventions.

13.
However, it is a legal fact established by the report of the Subsidiary Body’s Rapporteur (ITH/09/4.COM/CONF.209/INF.6) that these proposed amendments are based on a precedent that emerged from the implementation of the 1972 Convention. 

14.
Based on the precedent of the 1972 Convention, the Subsidiary Body drew on a decision adopted at the 24th session of the World Heritage Committee (Cairns, 2000) at which the Committee decided that ‘no States Parties should submit more than one nomination, except those States that have no sites inscribed on the World Heritage List who will have the opportunity to propose two or three nominations’.

15.
What the Subsidiary Body did not consider was that this Cairns decision caused a number of disputes with States Parties and was amended at the 28th session of the World Heritage Committee (Suzhou, 2004) further to a legal opinion provided by the Office of International Standards and Legal Affairs in 2004. 

16.
In this regard, the Suzhou/2004 decision took the place of that of Cairns/2000 to replace it by another decision (28 COM Decision 13.1 paragraph 17) which introduced a mechanism based on the Committee’s procedural prerogatives, without restricting the States Parties’ right to propose a fixed number set annually.
17.
It is this mechanism which was finally adopted and incorporated into the Operational Guidelines (Operational Guidelines for the implementation of the World Heritage Convention) (hereinafter referred to as ‘Guidelines’) which entered into force on 2 February 2005 as decided by the World Heritage Committee at its 7th extraordinary session (7 EXT.COM 4A, paragraph 9). This mechanism is clearly expressed at present by paragraph 61 (a) of the ‘Guidelines’ which provides that the World Heritage Committee examines ‘up to two complete nominations per State Party, provided that at least one of such nominations concerns a natural property’. It is therefore a restriction on the examination and not on the number of nominations.

18.
Furthermore, it may be noted that paragraph 61 (b) of the ‘Guidelines’ of the World Heritage Convention, sets the annual limit of files to be examined at 45, specifying that this number includes ‘nominations deferred and referred by previous sessions of the Committee, extensions (except minor modifications of limits of the property), transboundary and serial nominations’. However, subparagraph 2 of paragraph 20 bis proposed by the Subsidiary Body does not specify whether deferred nominations and the nominations submitted by States Parties which have no sites inscribed on the ICH Representative List are in addition to the total limit set for the nominations to be reviewed by the Committee, or if their examination will simply be given priority within this limit set at 100. Another subtle difference to be pointed out involves paragraph 61 (c) of the ‘Guidelines’ of the World Heritage Convention which sets the order of priorities for the examination of new nominations once the total annual limit of 45 nominations has been exceeded, whereas paragraph 20 ter proposed by the Subsidiary Body only sets such an order of priority for multinational nominations. 

19.
Lastly, the substance of these ‘Guidelines’ was not changed by Decision 31 COM 10, adopted by the World Heritage Committee in 2007 at its Christchurch session. On the contrary, this decision, which maintained the procedure in effect with regard to the examination of two nominations per year nevertheless accepted ‘on an experimental basis of four years, that a State be permitted to decide on the nature of the nomination, whether natural or cultural, as per its national priorities, its history and geography’, which appears to attenuate the previous procedure, giving back more power to States Parties to voluntarily set limits or to set their own priorities. 

20.
Should it be concluded on the basis of the foregoing that had the Subsidiary Body of the 2003 Convention based its proposed amendment on Christchurch Decision 31 COM 10, it would have been more within its rights to propose to the Committee a limit on the examination of nominations instead of proposing a restriction on the right to submit nominations for inscription on the Representative List of Article 16 of the Convention for the Safeguarding of the Intangible Cultural Heritage?

21.
With regard to the principle of using the analogical method, the Office of Legal Affairs is of the opinion that analogy can only be used to a subsidiary extent and where the amendment of the Operational Directives along the lines proposed by the Subsidiary Body is entirely compatible with the overriding text, which is the 2003 Convention. Priority must therefore be given to the examination of this compatibility, in the light of the provisions of Article 31 of the Vienna Convention
 regarding the general rule of interpretation of treaties. 

(b)
Analysis of the amendments proposed by the Subsidiary Body as regards the texts of the 2003 Convention 

22.
Taking into account the difference between the consequences of the introduction of paragraph 20 and those which could result from the introduction of paragraph 20 bis, the issue of their compatibility with the provisions of the 2003 Convention raises legal problems as regards States’ rights to submit nominations, and the Committee’s powers pertaining to the establishment of its working methods and rules (for example, the adoption of rules of procedures, the establishment of criteria, etc.) and its inherent functions as defined in the Convention. 

23.
With regard to States Parties’ rights, while Article 16, paragraph 1 of the 2003 Convention provides that ‘the Committee, upon the proposal of the States Parties concerned, shall establish, keep up to date and publish a Representative List of the Intangible Cultural Heritage of Humanity’, it does not limit the number of nominations that States Parties may submit. 

24.
However, the proposed paragraph 20, as it is currently worded, resembles a prohibition on each State Party submitting as many nominations as its cultural safeguarding policy justifies, which poses a compatibility problem with Article 16 of the Convention. As for paragraph 20 bis, proposed as an additional limit on the total number of files to be examined annually, it leaves pending the issue of nomination files not examined for other annual inscription cycles.

25.
Indeed, the right of States Parties to have their elements examined by the Committee in view of their possible inscription on the Representative List is exercised through the act of ‘nominations’. Thus, the submission of nominations by the States Parties constitutes for them the exercise of the right to have their elements reviewed by the Committee, a right which stems from the terms of Article 16 of the Convention and is regulated by paragraphs 19 to 27 of the Operational Directives.
 

26.
In the light of the foregoing, it must be concluded that should States be limited to proposing only three nominations per year, they would be unable to exercise in full their rights as provided for under the Convention. A prohibition on submitting nominations would therefore contravene the Convention’s provisions; in particular the right to have the Committee examine States’ nominations for inscription on the Representative List.

27.
As for the Committee’s powers, Article 7 (g) of the Convention states that the Committee’s functions shall be to “examine requests submitted by States Parties, and to decide thereon, [...] for inscriptions on the lists and proposals mentioned under Articles 16, 17 and 18”. These powers are further specified in Article 16, paragraph 2 of the Convention, according to which the Committee shall “draw up and submit to the General Assembly for approval the criteria for the establishment, updating and publication” of the Representative List. 

28.
The limit on the number of nominations, as proposed in paragraph 20, becomes de facto an automatic quantitative criterion to apply to all States Parties, whether they are under-represented or over-represented on the List of Article 16 of the 2003 Convention, whereas the inscription criteria as approved by the General Assembly do not include a numerical criterion. In this case, its wording should be revised, as it would pose a compatibility problem with Articles 7 and 16 of the Convention, unless the Subsidiary Body’s limit on the number of nominations was intended as a procedural restriction on the Body’s examination prerogatives and not as a restriction on States Parties’ rights to submit nominations. 

(B) 
Analysis of Decision 4.COM 19 

29.
At its fourth session in Abu Dhabi, United Arab Emirates, the Committee did not adopt the proposed amendments analysed above and decided on an experimental basis: ‘that the Secretariat and the Subsidiary Body examine with priority the nominations for the Representative List submitted by States Parties that do not have elements inscribed on said List, have few elements inscribed on it or have presented multinational nominations’.

30.
The legality of this transitional decision was not contested by any State Party insofar as it falls within the Committee’s prerogatives to examine the inscription proposals in compliance with the procedures under its competence as provided for in Article 7 of the Convention, particularly as the Committee establishes its own working methods within the framework of the timetables adopted by the General Assembly. Since this decision did not limit the number of nominations per State for the 2010 annual inscription cycle, it is compatible with Article 16 of the 2003 Convention. 

31.
In addition, it is legally possible, when nominations submitted by States Parties are examined, for the Committee to give lower priority to certain nominations submitted, in view of rationalizing its activities and working methods.
32.
As the Rapporteur highlighted: ‘Although States Parties had not wished to limit the number of nominations when adopting the first Operational Directives, such a large number of nominations could not be processed every year because of the sheer amount of work that their examination imposed on the Subsidiary Body and their evaluation on the Committee, the unbalanced geographical representation of the nominations received during the first nomination round, and the limited human and financial resources available to the Secretariat’.

33.
In pursuance of this decision, the Subsidiary Body managed to identify 54 priority files among the 147 inscription requests from 32 States Parties for 2010; this identification shall have taken into account the number of requests requiring priority examination – (those of States Parties (i) that do not have elements inscribed on the List, (ii) that have few elements inscribed on it or (iii) that have presented multinational nominations). It shall also have taken into account the number of nominations that the Subsidiary Body felt capable of processing in 2010 based on current human resources. What then would happen to the remaining non-priority files?

34.
According to the Operational Directives as they stand, the identification of the 54 priority files does not equate to a refusal to rule on the remaining non-examined files,
 nor to a recommendation not to inscribe, since the Subsidiary Body cannot issue a recommendation not to inscribe during an annual cycle, and the Committee cannot decide whether or not the nominations should be inscribed on the Representative List, without an evaluation in good and due form (paragraph 27 of the Operational Directives). Consequently, these nominations remain to be examined, unless the General Assembly of the States Parties finds other solutions based on the discussions of the informal working group of States Parties and the General Assembly’s deliberations on the introduction of the principle of reference to the Operational Directives and its difference with a file deferred without examination.

35.
Indeed, files not yet examined do not lose their status as valid nominations. In this regard, Decision 4.COM 19 is only an interim and transitional measure which does not prejudge the outcome of files not processed in a given annual inscription cycle (2010). Submitting States Parties maintain their rights, unless they themselves decide to limit the number of nominations for this cycle or for another.

36.
In other words, the implementation of Decision 4.COM 19 only defers the difficulties in examining files as encountered in the 2010 inscription cycle to the 2011 inscription cycle, since the examination of files which are not processed in 2010 is automatically deferred to another session of the Subsidiary Body or the Committee.

37.
As a result, the temporary measures to handle the amount of priority or non-priority nominations to be examined cannot be restricted to a single annual inscription cycle but must necessarily be extended to several cycles. 

38.
In fact, it is by virtue of the timetables and submission and examination deadlines that the Committee manages to reconcile its prerogatives under Articles 7 and 16 with States Parties’ rights, and any de facto situation with which it is confronted (difference between regions and States in the formulation of nominations in all ICH categories, etc.), risks rekindling the debate on the ability of the substantive criteria (inscription criteria) and the procedural criteria (deadlines, timetables and evaluation stages) contained in the Operational Directives to respond to these new de facto situations.

39.
This reconciliation is also part of States Parties’ obligations to work not only with each other ‘in a spirit of cooperation and mutual assistance’ and with the awareness of the ‘universal will and the common concern to safeguard the intangible cultural heritage of humanity’, but also with the Committee, given its role, under Article 7, of custodian of the ‘objectives of the Convention’ to help ‘enrich cultural diversity and human creativity’. (See the preamble to the 2003 Convention, to be read with all of the provisions of the Convention taking into account the requirements of developing States Parties.)

40.
In this regard, the concerns of the Subsidiary Body to prevent a de facto breach of equality among States Parties are legitimate and should be discussed in view of evaluating the advisability of bringing the Operational Directives to express the consent of all States Parties to the conditions of voluntary or procedural restriction with regard to the examination of inscription requests,
 unless the General Assembly can place the necessary resources at the disposal of the Committee so that the latter may discharge its functions in a more efficient and well-balanced fashion, including by invoking Article 8.3 of the Convention
 to avoid a de facto inconvenient first-come-first-served situation.

41.
 It falls within the competence and powers of the General Assembly to establish new criteria enabling foreseeable delays in annual inscription cycles to be anticipated or absorbed, including through criteria favouring certain files or ICH categories, and also to end the temporary situation of Decision 4.COM 19.

Souheil El Zein

Senior Legal Officer
�.	Article 31 of the 1969 Vienna Convention on the Law of Treaties states: 


“1.	A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose. 


2.	The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:


(a)	any agreement relating to the treaty which was made between all the parties in connection with the conclusion of the treaty;


(b)	any instrument which was made by one or more parties in connection with the conclusion of the treaty and accepted by the other parties as an instrument related to the treaty.


3.	There shall be taken into account, together with the context:


(a)	any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions;


(b)	any subsequent practice in the application of the treaty which establishes the agreement of the parties regarding its interpretation;


(c)	any relevant rules of international law applicable in the relations between the parties.


4.	A special meaning shall be given to a term if it is established that the parties so intended.” 


�.	In particular, paragraph 19 states that “In nomination files, the submitting States Parties will be requested to demonstrate that an element proposed for inscription on the Representative List satisfies all of the […] criteria”, whereas paragraph 26 states that “the subsidiary body will provide to the Committee an overview of all nomination files and a report of their examination”. 


�.	Paragraph 28 of the Operational Directives states that ‘If the Committee decides that an element should not be inscribed on the Representative List, the nomination may not be resubmitted to the Committee for inscription on this List, before four years have passed’.


�.	This new provision will have the value given under Article 31, 3 (a) of the Vienna Convention to ‘any subsequent agreement between the parties regarding the interpretation of the treaty or the application of its provisions’ and constituting an authorized interpretation of the treaty in question.


�.	To guarantee better objectivity and neutrality of nominations which are left in the hands of States, the final text of the Convention allowed for the Committee to temporarily resort to ‘ad hoc consultative bodies’, the role of which is defined by Article 8.3 of the Convention which states that the ‘Committee may establish, on a temporary basis, whatever ad hoc consultative body it deems necessary to carry out its task’. The issue of the appropriateness of creating such a consultative body comprising examiners capable of assisting the Subsidiary Body with the examination of proposals falls under the competence of the Committee.





