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Intellectual Property Rights and User Needs 
 
 
The Draft Declaration of Principles for the World Summit on the Information Society states that 
“the ability for all to access and contribute information, ideas and knowledge is essential in an 
inclusive knowledge society."1 Within the context of intellectual property rights, the major 
challenge we face in achieving the objective implicit in that statement is to ensure an appropriate 
level of access, while at the same time protecting the moral and economic interests of creators 
and rights owners.  The primary issue is one of balance. 
 
In this presentation, I would like to look at that challenge from the perspective of the user. First, 
however, we need to look briefly at the broader context within which the issues are being played 
out.  We are living in a fast paced world driven by technological change, digital communications, 
and economic globalization. Adapting and adjusting the balance in copyright in this context is 
subject to unprecedented pressures of time and economic interests. 
 
Digital technology has had a major impact on access to information.  From the user’s perspective, 
the benefits lie in the speed and ease with which information can be accessed and in the potential 
to adapt the form in which the information is received. From the rights owner’s perspective, the 
benefits of speedy delivery to a wider audience are offset by the increased potential for 
unauthorized use and commercial piracy. 
 
Digital communications in combination with economic globalization have brought a new sense of 
urgency to the harmonization of laws and regulations pertaining to copyright. International 
agreements governing intellectual property play a critical role in supporting global trade in 
electronic information products and services. In that context, the WIPO treaties promulgated in 
1996 marked an important milestone. 
 
At the regional level, the need to harmonize national copyright laws has also been recognized. 
The harmonization process, however, is not without pressures of its own. The debates before the 
adoption of the recent European Council’s Directive on the Harmonization of Certain Aspects of 
Copyright and Related Rights showed clearly that many member countries felt strongly about the 
importance of particular aspects of their national legislation to their economy and culture. 
 
Intellectual property has also become a matter of interest to world trade negotiators. This has 
been reinforced with the agreement on the Trade Related Aspects of Intellectual Property Rights 
(TRIPS), which came into effect in 1995. The TRIPS agreement adds a significant number of 
new or higher standards to those in the Berne Convention. Another point to note about TRIPS is 
that as a WTO trade agreement, it brings to the international copyright arena the enforcement 
machinery of the WTO. 
 
Within the WTO context, intellectual property is viewed as a commodity and is on the trading 
table with other commodities such as wheat, steel, lumber etc. In that context, it may well be that 
carefully thought out and negotiated national approaches to copyright law will be compromised 
in order to achieve other important national economic goals. 
                                                 
1Document WSIS/PC-3/DT/6 Rev 1-E, para.21  
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Let us now look more closely  at how this current environment is affecting the balance between 
the protection of private rights and the promotion of the public interest through the guarantee of 
reasonable access to protected works. 
 
National copyright legislation and international treaties have generally given to creators the 
exclusive rights to reproduce, distribute, adapt, publicly display or perform their works. To 
balance these exclusive rights, copyright legislation generally provides certain limitations or 
exceptions to the exclusive rights of owners. From the user’s perspective, however, a number of 
recent developments and trends threaten to disrupt that balance . 
 
Users are concerned by recent trends at the international, regional, and national level that are 
driven by rights owners intent on protecting their works within a digital environment. Among the 
initiatives raising concern are those aimed at: 

- extending the term of protection; 
- defining new rights such as the right of “making available”; 
- protecting new categories of property (such as databases), and extending rights to new 

categories of owners (such as database producers); 
- introducing sanctions against circumvention of technological protection measures; and 
- introducing sanctions against removal or alteration of rights management information. 

 
Another significant development is the introduction of digital rights management systems to 
enforce the protection of rights. These new systems have the capability of assisting publishers in 
tracking what is happening to their electronic publications in a manner never possible in the print 
environment. Unfortunately it is proving difficult to incorporate into the design of these systems 
equally effective ways of allowing for what, in the print world, has been accepted as fair use or 
fair dealing in a copyrighted work. As a result users can no longer be assured that the limitations 
and exceptions to copyright protection that are provided for by law will be available to them. 
 
On another front, licensing and pay-per-use are beginning to displace the traditional means of 
acquiring access to information through the purchase of a copy. In negotiating these licenses, it 
has taken some considerable dialogue to ensure that publishers with large databases of digital 
information recognize rights already available to users through copyright legislation and factor 
this into the type of use and cost of the licenses. The concept of negotiated licenses is now 
working fairly well except for one or two specific areas of concern. There are also a growing 
number of non-negotiated licenses (often referred to as shrink-wrapped or click-through licenses) 
where a user must agree to terms and conditions without having the opportunity to negotiate 
them. While there is considerable discussion about the legality of this type of license, a serious 
debate has also started over the relationship between contract law and copyright law. Which takes 
precedence? Users are strongly of the view that copyright law and the exceptions and limitations 
provided should not be overridden by a standard form contract. 
 
Taken together, these recent trends in the extension of rights, the introduction of digital rights 
management systems, and the prevalence of licensing have the potential to seriously undermine 
the exceptions and limitations to copyright that are essential to ensuring reasonable access. 
 



 3

At present, the extension of the term of protection from the norm of 50 years following the death 
of the author to 70 years is an area of great debate, possibly because for some formats, such as 
audio and film, the economic stakes are high. Arguments are made that copyright must be 
prolonged in order to encourage creativity and competitiveness. From the users point of view, 
this extension is seen as having the potential to significantly diminish the public domain, 
particularly with respect to material for which the long-term economic value to owners may be 
marginal. 
 
A second threat emerges with the attempts that are being made to restrict access and “lending” 
through a strict interpretation of the reproduction right. The simple act of viewing an item on 
your computer screen to verify if it is useful, requires that a copy be made available within your 
computer and rightsholders would now like this type of temporary copy to be considered as 
falling under the exclusive right of reproduction. 
In the analog/print environment there has also been a well-developed concept of equitable access 
to information through the use of a school, academic or public library to gain broad access to 
information. However, the concept of sharing through inter-library loan in the digital 
environment is being challenged by rightsholders.  Nonetheless it is a library service that must be 
maintained to ensure that we do not lose the concept of equitable access to information. 
Restrictions on remote access to digital materials held by a library could seriously impact the 
effectiveness of distance education programmes. 
 
Last but not least there is the impact of the all encompassing digital rights management systems 
and the push for national legislation to include sanctions against the circumvention of technical 
protection measures - another requirement flowing from the 1996 WIPO Copyright treaty. These 
systems have the potential to prevent users from availing themselves of the limitations and 
exceptions to copyright which enable private study and research. Technological protection 
measures may also prevent libraries from exercising exceptions pertaining to preservation and 
may thwart attempts of persons with disabilities to use technological devices to assist them in 
accessing digital materials. 
 
I would like you now to consider some of the broader social impacts of these developments. 
 
One of the most troubling impact of the present trends in limiting and controlling access to digital 
information is the potential for a further widening of the digital divide. The digital divide was 
once thought of as a hardware and connectivity issue. However we now know that an equal 
impediment is the lack of an adequate learning environment. By that I mean appropriate 
infrastructure and training as well as access to the information that this technology is so well 
suited to supplying. Today, for anyone having the necessary economic resources, there is more of 
the world's culture and information available through the Internet than can possibly be absorbed. 
Unfortunately even in the most highly developed countries there are communities where this is 
not the case, and the slower pace of economic development in these communities is evident. 
 
Even more disturbing is the impact of this divide in many developing countries. Access to 
information can be a critical factor in improving health, literacy, education and the very ability of 
a country to develop inclusive and democratic structures. As the needs of users in developing 
countries are so great, there should be additional exceptions to copyright available to them for 
activities such as literacy training, all aspects of education and research and in countries with 
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many languages and dialects, exceptions should be available in order to facilitate translation for 
literacy and educational purposes. 
 
There is another group of users on the wrong side of the digital divide, those with special needs. 
These are users who can greatly benefit from digital information. Greater effort must be made by 
governments to ensure that persons with disabilities have the same fast and efficient access to 
information as other members of our society. The technologies are available. Now what is 
required is national legislation that states that reformatting of materials is not an infringement but 
is to be considered as reasonable access. There also needs to be an international agreement that 
will facilitate the international sharing of reformatted titles 
 
Within the library community there is a strong belief that the extension of exclusive rights and 
the increased use of licensing and technological protection measures are distorting the balance 
toward commercial interests and away from information users. This trend affects users 
everywhere, but as noted earlier, it is having an even greater effect on those in developing 
countries. 
 
Librarians have long been champions of universal and equitable access to information and it 
would seem appropriate to draw attention to the work of the International Federation of Library 
Associations and Institutions (IFLA) in the area of copyright in the digital environment. 
Specifically I would like to note two statements of principle—one relating to copyright and the 
other to licensing. The full text of these statements is available on the IFLA website. For our 
purposes today, I would like to present the core of IFLA's position by quoting several key 
sections from a paper prepared by IFLA and submitted to UNESCO, Limitations and Exceptions 
to Copyright in the Digital Environment2. 
 
On the issue of exceptions and limitations to exclusive rights, IFLA has taken the position that 
“in national copyright legislation, exceptions to copyright and related rights allowed in the Berne 
Convention and endorsed by the WIPO treaties should be revised if necessary to ensure that 
permitted uses apply equally to information in electronic form and to information in print.” 
 
With respect to the reproduction right, IFLA takes the position that “temporary or technical 
copies that are incidental to the use of copyright material and which have no economic value 
should be excluded from the scope of the reproduction right.” 
 
As to the use of library materials, IFLA maintains that exceptions to copyright should permit 
users to “browse publicly available copyright material; read, listen to, or view lawfully acquired 
publicly marketed copyright material privately, on site or remotely; copy, or have copied for 
them by library and information staff, a reasonable proportion of a digital work in copyright for 
personal, educational or research use.” 
 
On the issue of lending, IFLA’s position is that “lending of published materials by libraries 
should not be restricted by legislation and that contractual provisions, for example within 
licensing agreements, should not override reasonable lending of electronic resources.” 
 
                                                 
2www.ifla.org/III/clm/copyr.htm  
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On resource sharing, IFLA maintains that “if a library has lawful access to a digital work, then 
providing access for any legitimate purpose such as research or study should be permitted under 
copyright law.” 
 
On the issue of technological protection measures, the IFLA position is that “copyright law 
should not give rightsholders the additional power to use technological measures to override the 
exceptions and limitations to copyright and distort the balance  
set in international and domestic copyright legislation. . . . Circumvention of technological 
measures for non-infringing activities should be enabled. National copyright laws should 
ultimately aim for a balance between the rights of copyright owners to protect their interests 
through technical means and the rights of users to circumvent such measures for legitimate, non-
infringing purposes.” 
 
On the issue of licensing, IFLA’s position is that “license agreements for information should not 
exclude or negatively impact users of the information by removing any statutory rights that may 
be granted by applicable copyright law. National copyright legislation should render invalid any 
terms of a license that restrict or override exceptions or limitations embodied in copyright law 
where the license is established unilaterally by the rights owners without the opportunity for 
negotiation of the terms of the license by the user. At a minimum the license should permit users 
to read, download, and print materials for their own personal purposes, without restrictions.” 
 
As for the future, there must be an acceptance on all sides of the need to be fair to all parties. 
Librarians have traditionally supported the rights of creators while championing the need for fair 
and equitable access to information resources. 
 
May I suggest that perhaps the way forward can be found in the recently approved UNESCO 
Recommendation concerning the promotion and use of multilingualism and universal access to 
cyberspace3:  

Section 23. Member States should undertake, in close cooperation with all interested 
parties, the updating of national copyright legislation and its adaptation to cyberspace, 
taking full account of the fair balance between the interests of authors, copyright and 
related rights-holders, and of the public embodied in international copyright and related 
rights conventions. 
Section 24. Member States and international organizations, when appropriate, should 
encourage rights-holders and the lawful beneficiaries of limitations and exceptions to 
copyright and related rights protection to ensure that such limitations and exceptions are 
applied in certain special cases that do not conflict with a normal exploitation of the work 
and do not unreasonably prejudice the legitimate interests of the rights-holders as 
required for in the WIPO Copyright Treaty (WCT ) and the WIPO Performances and 
Phonograms Treaty (WPPT). 
Section 25. Member States and international organizations should pay careful attention to 
the development of technological innovations and to their potential impact on access to 
information in the framework of copyright and related rights protection under 
international treaties and agreements 
 

                                                 
3UNESCO, 32 C/27 
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