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Foreword

The present publication is a selection of papers commissioned as part ofa UNESCO
project on poverty and human rights launched in 2002.* The project focuses on
conceptual analyses of poverty understood as a human rights issue.

The first phase of the project aimed to understand poverty and clarify its
relationship to human rights and corresponding duties from the perspective of a
philosophical analysis. Scholars within and beyond the philosophical community
were invited to analyse the key concepts pertaining to poverty and human rights.
One of the main challenges here was — and remains - to investigate how UNESCO
could stimulate the commitment of the world community by addressing the
moral obligation to take action to eradicate poverty and to contribute to the full
realization of the fundamental basic rights of all peoples without discrimination.

In this context, UNESCO has published the collection Freedom from Poverty
as a Human Right, composed of four volumes, each addressing the issue within a
particular scope. A philosophical approach was developed in Freedom from Poverty
as a Human Right: Who Owes What to the Very Poor, edited by Thomas Pogge; a
legal approach was taken in Freedom from Poverty as a Human Right: Law’s Duty
to the Poor, edited by Geraldine Van Bueren; a political science perspective was
elaborated in Freedom from Poverty as a Human Right: Theory and Politics, edited
by Thomas Pogge; and the economics point of view was developed in Freedom
from Poverty as a Human Right: Economic Perspectives, edited by Arjun Sengupta,
Stephen Marks and Bérd Andreassen.

The present volume, reflecting contributions from eminent lawyers, is an
appropriate and refreshing collection of ideas and proposals that analyse current
conceptual trends regarding poverty and its elimination. It encompasses crucial
notions such as social transformation, democracy, judicial enforceability and
human rights as a current legal practice. It also envisages how the right not to be
poor could be included within a wider right to equality, and how clarifying the
scope of state obligations relating to human rights creates new opportunities to
tackle systemic poverty.

This volume addresses concepts such as the interdependency and
interrelatedness of all human rights; justiciability as well as the progressive
realization of economic, social and cultural rights in order to eradicate poverty,
the role of courts and constitutions in the enforcement of economic and social
rights, and the call for advancing public policies in compliance with legal norms
and standards. It examines these issues in the light of case studies drawn from
countries such as India, South Africa, Argentina and Brazil, among others,

* Project originally entitled: ‘Ethical and Human Rights Dimensions of Poverty: Towards a New
Paradigm in the Fight against Poverty’
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focusing on the right to adequate food, clean and sufficient water, the right to
health, the right to education and the right to work.

One of the main virtues of this volume is that it is not purely conceptual or
analytical, but also deals with putting theories of justice and human rights into
practice and translating them into concrete actions. The authors of this volume
call for balancing the normative content of human rights with institutional
considerations in order to strengthen the administration of appropriate remedies
and to re-conceive the role of the judiciary in the area of human rights and global
governance. Thus, while paying true attention to a justice-based human rights
paradigm as the normative foundation for international relations, they also take
into account the modus vivendi in the world. The opening part of the book focuses
on the conceptual foundations of human rights and provides clarifications on the
nature of economic, social and cultural rights and civil and political rights. It also
looks at national law models to evaluate situations of deprivation and to conclude on
the existence of a violation of human rights. It offers a theoretical grounding for the
general topic and presents good examples of applied legal comparative approaches
in the field of human rights, providing an interesting mix of theory and practice.

To be effective, the right not to be poor must become a part of a moral
consensus within society, which means that rights have to become inherent to our
societies and that we accept that responsibility concerns us all. One of the crucial
questions here concerns the source of the moral judgment regarding poverty,
particularly global poverty, and how to deal with the latter worldwide: what kind
of actions should be pursued? By whom? Which actors should be involved and
how? To what level of responsibility? Are aid and debt parts of these actions?
Should one go beyond them?

We also have to look deeply at the reshaping of many legal systems around
the developing world, in particular under the social pressure of civil society actors.
The role and actions of the latter must also be studied and evaluated since it is
fundamental to know how and to what extent they help to foster the efficiency
of the legal structures in favour of the poorest, bringing them into the light and
allowing them to be treated and to live as citizens rather than as stigmatized
persons.

Constitutional rights are of utmost importance, but struggling with efficacy
against poverty also means planning in order to schedule and implement reforms.
Here it is a matter of changing mentalities and behaviours. Democracy can never
be understood as an everlasting good, nor taken for granted. One has always to
fight to keep it alive and efficient for each and every citizen, regardless of colour,
belief or economic status. Given that each citizen is above all a human being, he
or she has to be treated and considered as such by all institutional, state, judicial
and economic structures.

Global justice is precisely an issue in political philosophy that stems from
the fact that the world is not a fair one for all. Billions of people are extremely
poor, while a few are tremendously rich; the former often lack the protection of
the law, while the latter are sometimes above the law. Many people still live under
hard regimes. Many are exposed to extreme violence, disease and starvation.



Foreword vii

Many die prematurely. How should we understand and respond to these facts?
What do the inhabitants of the world owe one another? What institutions and
what ethical standards should we recognize and apply worldwide? What could be
the foundations for a sustainable respect of socioeconomic rights? Who should be
accountable for it?

Three related questions, concerning the extent of justice, justice in the
distribution of wealth, and the institutions accountable for justice, are central to
the discussion on global justice.

Today, 3 billion people are living below the poverty line established by the
World Bank at US$2 a day. Can we be satisfied when faced with this data? Is this
allocation a fair one? Do the wealthy have a duty to assist the poor, and is aid
purely an issue of charity, not morally required? What institutions would be most
relevant to realize the ideal of global justice?

The international community has set, as a priority for the millennium,
the Millennium Development Goals (MDGs), the first of which is to ‘eradicate
extreme poverty and hunger’ The quantitative target, by which success in poverty
eradication will be measured, is to reduce by half, by 2015, the proportion of
people living in extreme poverty.

But this approach does not exhaust the issue. For one thing, the intended
target will not easily be reached. And even if it were successfully achieved, the basic
question would still remain untouched: can persistent poverty be tolerated at all?

The problem has to be tackled from another angle. As long as we consider
poverty as a quantitative, natural deficit to be made up, the political will to reduce
it will not be energized. Poverty will only cease when it is recognized as a violation
of human rights and, as such, abolished.

Of the five families of human rights — civil, political, cultural, economic and
social - proclaimed by the Universal Declaration of Human Rights, poverty violates
the fifth, always; the fourth, generally; often the third; sometimes the second; and
even the first. As was recognized at the World Conference on Human Rights held
in Vienna in 1993, there is an organic link between poverty and the violation
of human rights.

Because when we talk about poverty we talk about lack of access, lack of
resources, deprivation of capabilities and lack of power for some, in societies
where others do have access, resources, capabilities and power. We are therefore
talking about inequalities. Inequality is a human rights issue.

When we talk about poverty, we do not talk about groups or classes in society.
We talk about masses, about figures, about people who are voiceless and hence
invisible, in other words people who are denied their individual dignity. Now the
preamble of the Universal Declaration of Human Rights starts by recognizing that
dignity is inherent to all members of the human family. When you take that away
you exclude those people from the human family; here again we are talking about
human rights.

The preamble further states that the highest aspiration of humankind is the
attainment of a world free from terror and misery. That aspiration is blatantly
defiled by the persistence of poverty. Here again we are talking of human rights.
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The issue for me therefore is not poverty. The issue is human rights - all
human rights, political and social. It is about achieving universality in the regime
of implementation so that no one is excluded (Art. 7 of the Universal Declaration
of Human Rights). It is about monitoring and combating violations so that
everyone can obtain protection and redress under a regime of law (Art. 8). It
is about exercising reason and conscience and acting towards one another in a
spirit of brotherhood (Art. 1). It is about creating a social and international order
that makes possible the enjoyment of all the rights contained in the Declaration
(Art. 28). It is about effective implementation of Art. 30, which stipulates that
nothing in the Declaration can be interpreted as giving a right to anyone to take
an action aimed at the destruction of the rights and freedoms contained in the
Declaration. Such violations must be abolished; poverty therefore must stop. The
claim sounds naive, and may even bring a smile to many lips.

Condescension would be misguided, however, as well as inappropriate.
There is nothing to smile at in distress, misery, dereliction and death, which march
in grim parade with poverty. We should, indeed, be ashamed. But the issue is also
substantive: the abolition of poverty is the only fulcrum that offers the leverage to
defeat poverty.

Leverage, in this case, comes from investments, national and international
reforms, and policies to remedy the deficiencies of all kinds that are the backdrop
to poverty. Fortunately, humanity now has the means to answer the challenge:
never have we been so rich, so technically competent and so well informed. But in
the absence of a fulcrum these forces cannot act as effectively as they might, and
without this fulcrum political will cannot be galvanized to organize redistribution
on a global scale.

If, however, poverty were declared to be abolished, as it should with regard
to its status as a massive, systematic and continuous violation of human rights,
its persistence would no longer be a regrettable feature of the nature of things. It
would become a denial of justice. The burden of proof would shift. The poor, once
they have been recognized as the injured party, would acquire a right to reparation
for which governments, the international community and, ultimately, each citizen
would be jointly liable. A strong interest would thus be established in eliminating,
as a matter of urgency, the grounds of liability, which might be expected to unleash
much stronger forces than those that compassion, charity, or even concern for
one’s own security, are likely to mobilize for the benefit of others.

The violations of human rights here are the policies, legislations and actions
(or lack thereof) that constitute breaches of the state’s obligations encapsulated in
the international human rights treaties it has ratified. I am speaking here of any
policy, legislation or public action (national or international) that plunges whole
categories of people into situations of poverty, maintains them in that state or
prevents them from overcoming that condition.

By endowing the poor with the rights they are entitled to, the abolition
of poverty would obviously not cause poverty to disappear overnight. It would,
however, create the conditions for the cause of poverty to be enshrined as the
highest of priorities and as the common interest of all — not just as a secondary
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concern for the enlightened or merely charitable. No more than the abolition of
slavery caused the crime to vanish or the abolition of political apartheid ended
racism and discrimination, no more than the abolition of domestic violence
or genocide have eliminated such violations of the human conscience, will the
legal abolition of poverty make poverty disappear. But it will place poverty in the
conscience of humankind at the same level as those past injustices, the present
survival of which challenges, shocks, and calls us to action.

The principle of justice thus implemented and the force of law mobilized
in its service are of enormous power. This, after all, is how slavery, colonialism
and apartheid were ended. But while there has been an active struggle against
colonialism and apartheid, poverty dehumanizes half the planet to a chorus of
utter indifference. It is, undoubtedly, the most acute moral question of the new
century to understand how such massive and systematic violations, day in, day
out, do not trouble the conscience of the good people who look down upon them.
While equality of rights is proclaimed, growing inequalities in the distribution
of goods persist and are entrenched by unjust economic and social policies at
national and global levels.

To deal with poverty as a violation of human rights means going beyond the
idea of international justice — which is concerned with relations between states
and nations - towards the creation of global justice and global development, which
applies to relations between human beings living in a global society and enjoying
absolute and inalienable rights - such as the right to life — that are guaranteed by
the international community. Such rights do not belong to the citizens of states but,
universally, to human beings as such, for whom they are the necessary condition
of life on the planet. The principle of global justice thus establishes the conditions
for a fairer distribution of the planet’s resources between its inhabitants in the light
of certain absolute rights, thus making global development possible.

What we must note is that today nearly 3 billion people receive only
about 1.2 per cent of world income, while 1 billion people in the rich countries
receive 80 per cent. An annual income transfer of 1 per cent from one group
to the other would suffice to eliminate extreme poverty. Yet in fact, the transfer
continues to operate in the opposite direction, despite efforts towards debt
reduction and development aid.

At the end of the day, there is a simple choice. Not between a ‘pragmatic’
approach, based on aid granted by the rich to the poor, and the alternative
sketched here. The real choice is between the abolition of poverty and the only
other way for the poor to obtain rights, which is for them to take them by
force. Needless to say, the latter solution usually causes misery for all: social
strife, rampant crime, fundamentalism, mass uncontrolled migration, smuggling
and trafficking are the only things to flourish. But what moral basis do we have to
demand moral behaviour from people to whom we deny any opportunity to live
a healthy life? What rights have we to demand that they respect our rights? The
sombre option will become increasingly probable if nothing is done - or too little,
as tends to be the case with pragmatism, however deserving.
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And what are the threats of this sombre perspective? We are all familiar
with them: security states established to control migrations and migrants, with
those controls eventually extended to citizens; security laws to confront ‘terrorists’
that eventually curtail the freedoms of all; mounting xenophobia, political
alignment with blood, race and religion, which eventually undermine democracys;
and ‘preventive’ wars to grab and control natural resources, leading to chaos,
lawlessness and insecurity for all. Such a global world is obviously undesirable for
the majority of the world population.

The options thus come down to a single choice, which is the only one
compatible with the categorical imperative to respect human rights: to abolish
poverty in order to eradicate it and to draw from this principle all the consequences
that free acceptance of it implies. The proclaimed abolition must, first, create rights
and obligations, and thereby mobilize the true forces that can correct the state of a
world plagued by poverty and injustice. By simply setting an effective and binding
priority, abolition changes the ground rules and contributes to the creation of a
new world. Such is the price to pay to give globalization a human face; such is also
the greatest opportunity for global development that we can hope to grasp.

Ultimately, the way is to mobilize public opinion and the global citizenry
for a universal human rights regime that is within our reach. Its emergence has
been lengthy - very lengthy. From the Universal Declaration of Human Rights
to the Rome Conference that established the International Criminal Court, the
emergence of universal justice has been defiled by acts of barbarity that have
grossly infringed human dignity. Now, however, the legal instruments are there,
and, step by step, experiments and initiatives give hope. It remains to energize
political will through unceasing mobilization, true thinking, the contributions of
experts and support for the victims.

What promises does such global justice bear? Let me quote Nobel Laureate
Jose Saramago: ‘Were such justice to exist, there would no longer be a single
human being dying of hunger or of diseases that are curable for some but not for
others. Were such justice to exist, life would no longer be, for half of humanity,
the dreadful sentence it has hitherto been. And for such justice, we already
have a practical code that has been laid down sixty years ago in the Universal
Declaration of Human Rights, a declaration that might profitably replace, as far
as rightness of principles and clarity of objectives are concerned, the manifestos
of all the political parties of the world’

Indeed, all too often we care only for victims of our own creed, of our own
political persuasion. All too often we tend to explain away violations visited on
the other side. The challenge for the Human Rights movement at this historical
juncture and as we celebrate the sixtieth anniversary of the Universal Declaration
of Human Rights, is clearly to stand up against the dehumanization of the other.

From its side, UNESCO does not want merely to inject a human rights
approach into poverty eradication strategies, but, conversely, to bring poverty
into the realm of human rights. The advantage of defining poverty as a human
rights issue means that the response to such questions is political will and the
mobilization of public opinion to galvanize it.
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Another relevant aim for UNESCO is to make sure that the poor are really
seen as victims, and not as ignorant people who do not know their rights, and
who would, above all, have to be educated. In this case, the response to poverty
is education. But the poor lack capacity, so empowerment is a paramount answer.
They know perfectly well that when police officers are beating them, their rights
are being violated. They know that they should not be in prison without unbiased
judgment. People know intuitively when their rights are being violated.

In this regard, it suffices to read the reports of the World Bank,”™ where
we can see clearly that the poor themselves have identified the reasons for the
continuous state of inequality: lack of participation, their treatment by the police,
etc. The issue is not so much one of telling them about their rights.

Another goal is to identify the perpetrators. If we say that a right has been
violated, that there is a victim, then there is somebody who has violated that right.
And there we need to go beyond governments and try to identify those individuals
who have taken the decision. ‘Who took the decision in my country to introduce
school fees in primary education that I cannot afford to pay?’ Those who signed the
decrees introducing school fees in primary education, and therefore excluded poor
people from primary education, are perpetrators of a human rights violation.

Finally, we must succeed in unifying the different actors. UNESCO cannot
work directly at the community level, but it has to work with governments,
NGOs, and the academic community. UNESCO does not work in villages; NGOs
are better placed to work there. These are the key stakeholders that can develop
campaigns that will change the approach to poverty.

There is an imperative work of awareness-raising on the reality of poverty,
which one often does not know as well as one thinks. It is necessary to think
‘outside the box e.g. to understand that although the persistence of poverty does
depend on local factors, it is also linked to the history of inequality among nations
(slavery, colonialism, forced work, apartheid, etc.). Poverty and inequality are
correlated, and current injustices reflect past injustices. We have to remember that
we have a moral responsibility and a legal obligation regarding poverty and the
poor.

Several statements have been encouraging in this very endeavour. I would
like to mention a recent Note by the United Nations Department of Economic and
Social Affairs (UNDESA) on the International Day for the Eradication of Poverty
and the sixtieth anniversary of the Universal Declaration of Human Rights, where
it is explicitly mentioned that ‘the international community has acknowledged
that poverty is a violation of human rights and that promoting human rights can
reduce poverty.”" It is also worth recalling the Report of the Secretary-General of
the United Nations on the Eradication of Poverty, in which it was said: “The fact
that poverty persists in many parts of the world points not only to an inequitable

*%

Narayan, D. 2000. Voices of the Poor. Washington, DC, World Bank.
http://www.un.org/esa/socdev/social/intldays/IntIDay/2008intlday.html

*%%


http://www.un.org/esa/socdev/social/intldays/IntlDay/2008intlday.html

xii Freedom from Poverty as a Human Right: Law’s Duty to the Poor

distribution of economic, social and political opportunities, but also to a violation
of human rights>

Let us hope that these statements will be closely followed by concrete
actions.

We must never fail to remember, as pointed out during the celebrations
of the sixtieth anniversary of the Universal Declaration of Human Rights, that
poverty is never just a matter of being deprived of food. It is much more than this
and fully implies all human rights, as well as global ethical governance.

Pierre Sané

Assistant Director-General
for Social and Human Sciences, UNESCO

A%

Observance of the International Day for the Eradication of Poverty. Report of the Secretary-
General, 5 September 2006 (A/61/308).



Preface

Amongst the memories of my childhood during the Second World War in South
Africa, two stand out. The first is a picture above the desk of my father, a trade
union leader who had little love for the rulers of capitalist society, of Franklin
Delano Roosevelt, the American President. The second is of being told to finish
all the food on my plate, because I had to think of the poor starving children of
Europe. Roosevelt’s idea of promoting the freedom from want intertwined itself
fully in my mind with the need to bring an end to Nazi tyranny. And when a
few years later the Universal Declaration of Human Rights was adopted it seemed
quite natural for the right to freedom of opinion and expression and the right to
social security to have equal status.

And then came the Cold War. What the United Nations itself had joined
together, the United Nations put asunder. The universality of the Declaration of
Human Rights gave way to two separate international treaties, the International
Covenant on Civil and Political Rights, largely supported by the West, and the
International Covenant on Economic, Social, and Cultural rights, in the main
backed by the Eastern bloc and what were then called Third World countries.
The ideological conflicts were profound and to this day continue to have a major
influence on thinking about human rights. The fact is that while the West had
strong legal mechanisms but feeble social and economic rights, the East had strong
social and economic rights but virtually non-existent legal mechanisms for their
enforcement. Today we are heirs to decades of judicial silence on the question
of society’s fundamental duties to the poor. Only in recent years has the silence
begun to be broken, primarily but not only in countries loosely referred to as the
South.

A number of eminent new voices are represented in this book. They are
largely scholar/activists from all continents who have been grappling with similar
problems in very different conditions. This book is a treasure-chest of scholarly
experience and reflection. I feel honoured to have been invited to throw a few
coins of my own into the chest. And to say years ago we used to speak about the
importance for early learning in school of the three Rs — Reading, Writing and
‘Rithmetic. I suggest that now that we are learning to reconfigure the law, we have
to look at new ways of looking at Rights, at Relationships and Roles.

Reconfiguring rights — To say that civil and political rights on the one hand,
and social and economic rights on the other, are indivisible, is not to say that
they are the same. Though all are based on promoting respect for human dignity,
their mode of enjoyment is quite different. In principle, civil and political rights
are not rationed while, in principle, social and economic rights are. Freedom of
speech is based on the right to be left alone. The right to shelter is grounded in
a claim not to be abandoned. There are never enough resources to meet all the
social and economic needs of society. Expectations grow by what they feed on.
The wealthy as well as the poor demand better health services for themselves.
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Even in the most well-off societies governments are finding that the provision
of expensive medical procedures is unsustainable. Rationing is built in to the
very nature of the supply of public goods. Thus, while in principle free speech
and the right to vote are not rationed, access to public health care or housing or
education will never be unlimited. Rationing does not represent a limitation on
the right to enjoy social and economic rights. Rather, it is the precondition for the
enjoyment of these rights. What matters is that the rationing be conducted in a
fair, rational, principled and non-discriminatory way. This is consistent with the
concept of progressive realization of economic and social rights within available
resources. While classical civil individual rights are viewed as being autonomous
and complete in themselves, social and economic rights, however, are by their
nature shared, often competitively with other holders of the right.

Reconfiguring relationships — Supporters of autonomizing civil and political
rights and seeing them as constituting the only fundamental rights worthy of
constitutional protection are concerned that judicial entanglement with economic
and social rights will lead to dilution of respect for fundamental civil and political
rights. There is unfortunate historical experience to support their anxiety. In the
name of national development and social progress, many states have trampled
upon fundamental democratic rights. On the other hand, hard-line supporters
of economic and social rights claim that what they refer to as so-called freedom
rights are illusory for the mass of the desperately poor, who are so overwhelmed
by the struggle for survival that their freedom of speech or the right to vote are
meaningless for them. To my mind, the answer is to be found not in defending
schematic positions on either side, but in seeking accommodatory solutions that
acknowledge the possibilities and dangers of both sides. In South Africa our slogan
was ‘freedom in our lifetime!” but we never dissociated the fight for freedom from
the fight to provide schools, clinics, water and homes. While the quest for freedom
never involved abandoning the search for bread, the demand for bread never
obscured the right to be free. And Amartya Sen has shown that far from freedom
rights and bread rights being incompatible they are mutually supportive - you
do not get famine in open and democratic societies, while millions will starve to
death in authoritarian societies where a wealthy elite hoard whatever grain there
is.

The fact is that the human mind and the human body are inseparable.
All human beings are embodied in their physical self, their families, their
neighbourhoods and their communities. The indivisibility of human rights
recognizes the manner in which the different aspects of the human personality
are integrated. When a court responds to a claim of fundamental rights in relation
to housing or health or education or water, it is doing more than simply ensuring
that material means are supplied to a programme of poverty relief. It is helping
to rescue human beings from despair. It is animating people with hope, and
encouraging them to explore new ways and means of developing their potential. It
is declaring that everyone matters. And it is saying something profound about the
nature of the society in which all live.
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It is been said that the role of the law is to convert misfortune into injustice.
Nowhere is this more evident than in relation to the acknowledgement of the
duties of society to the poor. Whether we are entering a new Rooseveltian age
remains to be seen. And those children of Europe in respect of whom I was urged
to finish my potatoes are today more likely to die from eating too much rather
than too little. But that sense of intense respect for human dignity that infused
my childhood imagination with hope remains as a constant. And this book is a
testament to the vitality of that hope.

Reconfiguring roles — Because of the different ways in which the different
clusters of rights need to be affirmed today, the moments and styles of intervention
by the courts will be different. Progressive realization of social and economic
rights presupposes court orders looking to the future and taking effect over a
period of time. This requires supervision by the court, usually accompanied
by a requirement that designated public officials formally report back. The
pioneering example of this was the decision of the US Supreme Court in Brown
v Board of Education™. Although the right to education was never accepted as a
constitutionally protected right, the fact that the patterns of segregation being
challenged related to public education was central to the decision. The state
authorities were ordered to desegregate with all deliberate speed, with the courts
being given a supervisory role. Two decades later the Indian Supreme Court made
further judicial breakthroughs. It called upon executive authorities in particular
areas to undertake measures to protect the work environment of employees
whose right to dignity was being severely assailed. That Court also led the way in
reconfiguring procedures to make it possible for class actions to be brought and
for informal petitions to be heard.

Recent experience of the South African Constitutional Court indicates that
the traditional role of the courts can be further transformed in yet other ways.
While hearing cases involving eviction proceedings brought by local authorities
against homeless people occupying properties required for development, the
Court developed the concept of requiring engagement between the parties. This
engagement had to take place before and not after the Court made its decision.
This proactive role goes beyond seeing the court simply as the authority that
determined what was lawful and what was unlawful. The court has the further
function in situations like these to find constitutionally appropriate ways of
managing stressful social situations.

Some legal problems just do not lend themselves to having a clearly right
and a clearly wrong answer. All that can be right is to have an ongoing process
in which the competing interests are given a chance to engage with each other.
Provided the negotiations are conducted in a fair and open way, this process is far
more likely to produce a just outcome than a determination by the court of who as
a matter of law should be the winner and who the loser.

*

347 US 483 (1954).
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Requiring engagement in this way goes beyond achieving mutually
satisfactory solutions. It gives a direct voice to the homeless. It ensures that they
cease to be seen as an anonymous mass on whose behalf socially/progressive
minded professional people speak. Local authority officials, knowing that they
will have to account to the court, become intensely aware of their constitutional
and statutory duties to pay attention to the basic need of everyone living within
the city boundaries. For their part, the homeless are made to realize that instead of
locking themselves into intransigently defensive positions, they are called upon to
use the extraordinary energy and creativity they manifest for survival, to seek to
find proactive and reasonable solutions. They cease to be seen or to see themselves
as victims or passive recipients of state delivery programmes. Rather, they become
active participants in the process of progressively realizing their social and
economic rights.

One of the features of development in recent years has been the growth
of strong civil society organizations and advocacy groups. Frequently, they ally
themselves with community organizations with a view to advancing the rights of
the poor. Their role in developing new ways of looking at the rights of the poor
cannot be underestimated. Ideally, they should be a little ahead of the courts in
their thinking, promoting new ways of looking at the manner in which the law
affects the poor. Feminist legal thinkers pioneered jurisprudential transformations
in many areas as did supporters of the environment. This book represents thinking
that is undoubtedly ahead of where most judicial offices find themselves today. I
will not be surprised if it proves itself to be as influential as some of the early
feminist and environmental law books turned out to be in their respective areas.

Albie Sachs

Constitutional Court of South Africa
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Fulfilling Law’s Duty to the Poor

Geraldine Van Bueren

1.1. WHAT IS LAW’S DUTY TO THE POOR?

The words ‘the law” should not just be an anagram for ‘wealth’ Poverty is both a
symptom of the violation of human rights and the cause.! Yet the idea that law
owes a duty to the poor rather than being a discretionary function of government
is comparatively new. In the twenty-first century, overcoming extreme and
relative poverty is no longer a charitable gesture, but an obligation of international
human rights law and for an increasing number of states an obligation of national
constitutional law.> Equally new is the concept that there is an important role
for the courts as well as legislatures in ensuring that states fulfil this legal duty.
International human rights law places an obligation on states to intervene both to
prevent citizens falling into poverty and where they are already living in poverty,
relative or extreme, to provide social and economic safety nets. It is a duty that
extends to short-, medium- and long-term protection of the human rights of the
poor.?

Poverty exists at different levels; extreme, moderate and relative, but all,
albeit to very different degrees, shorten life expectancy (Marmot 2004) and render
choices either impossible or very difficult (Sen 1999). Sen defines poverty as the
‘failure of basic capabilities to reach certain minimally acceptable levels’ (Sen 1992:
109) and refers to the freedom to attain well-being including access to adequate
food, safe water, shelter, health care and basic education paralleling the rights
enshrined in international human rights law. In legal terms, before a state becomes
party to a treaty on socioeconomic rights* it has to ensure there are sufficient

1. UN Doc A/59/2005/Add 3, para. 10.

2. For a discussion of obligations in terms of positive rights and duties see Fredman (2008); for an
analysis of the trends see Langford (2008).

3. See further Government of the Republic of South Africa and Others v Grootboom and Others,
Judgment of the Constitutional Court of South Africa 2000 11 BCLR 1211’

4. The terms ‘socioeconomic rights, ‘social justice’ and ‘social, economic and cultural rights’ are
used interchangeably in this volume and refer to the wide range in this sphere recognized by
international human rights law.
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resources to implement a socioeconomic rights treaty progressively.” Hence the
political decisions on how resources are to be expended have already been taken.
The legal responsibility is to ensure that they have been expended according to
the maximum available resources and progressively.® In essence governments
have exercised their political powers and the law makes this exercise of power
accountable. This is what is meant by ‘law’s duty to the poor..

Definitions of poverty, focusing on resources and social capital,” rarely
include the poverty of the legal imagination. Yet one of the great obstacles to the
full implementation of socioeconomic rights is not always lack of resources; the
great enemy is the passive acceptance of a feeling of hopelessness and inevitability,
a viewpoint reflected in extremis in a 1933 opinion of the British House of Lords,
when it observed that ‘poverty is a misfortune for which the law cannot take any
responsibility. Although law has moved on from such an extreme view, there is
still much reluctance by some to countenance a legal duty to the poor and, in
particular, an implementation through the incorporation of socioeconomic rights
into justiciable Bills of Rights.® Such a rejectionist approach clings to three myths.
Firstly, that poverty is presumed to be an inescapable social tragedy (Ross 1991:
1499); secondly, and consequentially, that lawyers are helpless to remedy poverty
in any strategic way; and finally, that the strategic alleviation of poverty lies beyond
the courts and belongs exclusively in the political arena.

Although, for much of human history, social justice has been advocated
by mass political and economic action, new developments in law locate a
clear responsibility of the law and of lawyers to contribute strategically to the
eradication of poverty. Democracy for the twenty-first century is slowly evolving,
showing that it is possible to embrace a substantive core of social justice values. ° This
is reflected in a the small but growing number of democratic states that have moved

5. This is the principle of pacta sunt servanda, see for example McNair (1961: 493); see also
Article 26, Vienna Convention on the Law of Treaties, 1969, 8 ILM 679.

6. See Chapter 15 of this volume, McCorquodale and Baderin, “The International Covenant on
Economic, Social and Cultural Rights — Progress and Future Challenges.

7. One of the earliest definitions of ‘social capital’ in reference to social cohesion and personal

investment in the community is by Hanifan (1916), who in 1916 contrasted social capital with
material goods by defining social capital as, *..that in life which tends to make these tangible
substances count for most in the daily lives of people: namely good will, fellowship, sympathy,
and social intercourse among the individuals and families who make up a social unit... The
individual is helpless socially, if left to himself... If he comes into contact with his neighbor, and
they with other neighbors, there will be accumulation of social capital, which may immediately
satisfy his social needs and which may bear a social potentiality sufficient to the substantial
improvement of living conditions in the whole community. The community as a whole will
benefit by the cooperation of all its parts, while the individual will find in his associations the
advantages of the help, the sympathy, and the fellowship of his neighbors. More recently, see
Putnam (2000).

8. This is not to argue that states such as the United Kingdom are hostile to socioeconomic rights
per se as the creation of the welfare state clearly indicates, see further Whelan and Donnelly
(2007: 908). However, this is different from justiciablity, see further below.

9. The Millennium Development Goals reflect this democratic concern although they are
weakened by their lack of binding legal force and by the lack of remedies for individuals and
groups. However, see (Alston 2005a: 755).
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from adopting protectionist bills of rights where the role of the courts has been to
protect individuals from the state, to nascent provisionist constitutions, where bills
of rights provide avenues for individuals and communities to enforce both their
civil and political rights and their economic, social rights and cultural rights. Such
a development is not geographically limited to one continent. Increasingly modern
constitutions and bills of rights, directly and indirectly through the operation of
international law, are embracing economic and social rights, including Argentina,
Brazil, Chile, Columbia, India, South Africa and Venezuela. This is because there
is a growing rejection of the belief that it is possible to possess a right without any
means of being heard or enforcement. Such an outdated belief undermines the
core rationale for human rights, and reassigns rights holders to objects rather than
subjects of law. Socioeconomic rights establish a culture of continuing justification
for areas that had previously been relegated to a largely unfettered political arena,
which in many countries has proven to be a failing safeguard as the inequalities in
national wealth widen.'

Socioeconomic rights-based approaches focus on identifying the strategic
obstacles that obstruct people’s ability to access opportunity and improve their own
lives for themselves. Socioeconomic litigation creates a public forum for the voices
of the marginalized and most vulnerable to challenge, and for this justification
to be held in public. In so doing the judges enhance and enrich the democratic
process rather than undermine democracy.

Law’s Duty to the Poor does not seek to claim that socioeconomic rights
ought to be the only focus of combating poverty, but that access to the courts by
the most vulnerable in society can play a significant and important role within
a broader eradication of poverty strategy.!! Ineffective law enforcement, lack of
transparency,'? lack of awareness of legal procedures,”” and a familiarity with
the daily injustices which occur despite constitutional guarantees discourage
interest in using law and litigation to help combat poverty. However, litigation at
international, regional and national levels can, as this volume demonstrates, play
an important role alongside grass-roots mobilization and empowerment and use
of legislatures. The new Optional Protocol™ to the principal socioeconomic rights
global treaty, the International Covenant on Economic, Social and Cultural Rights
1966, establishesa trust fund to provide expertand technical assistance to contribute
to building national capacities in socioeconomic rights,”” and demonstrates that
litigation ought to exist alongside and is part of nation building. Capacity building
at all levels is particularly important because, as de Albuquerque observes ‘[a]

10.  For example in the United Kingdom (see Palmer 2006).

11.  This would include ombudsmen and commissioners, welfare legislation, social benefits etc.

12.  See Chapter 11 of this volume, Michael, ‘Alleviating Poverty through Transparency and Rights
of Access to Information’

13.  See Chapter 12 of this volume, Byrne, ‘Access to Justice and the Alleviation of Poverty’

14. At the time of writing currently open for signature.

15. Art 14(3) Optional Protocol to the International Covenant on Economic, Social and Cultural
Rights.
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marked characteristic of virtually all communities living in extreme poverty is that
they do not have access ... to the institutions and services of Government’ '

There is, however, no single right that protects against poverty, because
poverty alleviation requires holistic solutions. Yet as attractive and necessary as
the holistic approach is, in relation to combating poverty, specific groups such as
children'” and those living with disabilities,”® or focusing a test case strategy on a
particular right or facet of a right,'” may be a sound place to begin. Although as
with any pioneering new approach, the pace has been slow and uneven, the setbacks
do not undermine the evidence that there is a growing trend that the rule of law has a
core social justice component which is capable of being protected by the courts. This
trend, however uneven, provides a voice for the poor and reduces their invisibility
and low prioritization.”

The challenge is to develop a creative and substantive socioeconomic rights
jurisprudence within the institutional and constitutional abilities of the judiciary,
whilst ensuring that socioeconomic rights have teeth.?? This is being accomplished
by breaking down poverty into components capable of court adjudication, such as
the right to adequate nutrition® and to the highest standard of health.?* Each of
the rights in the widely ratified International Covenant on Economic, Social and
Cultural Rights® and in the European Social Charter® correlates to a part of the
experience of the poor living in poverty. Thus although such claims appear at first
sight to encompass overwhelmingly complex and polycentric issues, the structure of
social justice rights adjudication provides a more precise and defined context (King
2008: 101).

This realization that social justice is an essential component of the modern
state requires more than an application of the principle of equality. Equality before
the law alone represents only a restraint on government power, and does not serve

16.  UN Doc A/59/2005/Add 3, para 10.

17.  See Chapter 10 of this volume, Nolan, ‘Rising to the Challenge of Child Poverty: the Role of the
Courts’; Van Bueren (1999: 680).

18.  See Chapter 9 of this volume, Quinn and Courtis, ‘Poverty, Invisibility and Disability - the
Liberating Potential of Economic, Social and Cultural Rights’

19.  See Chapter 6 of this volume, Leckie, “Transforming Security of Tenure into an Enforceable
Housing Right.

20.  See, for example the criticisms of the Supreme Court of Canada in Wiseman (2001: 453).

21.  See in this volume Chirwa, ‘Privatization and Freedom from Poverty’

22.  See further in this volume Bilchitz, “Taking Socio-Economic Rights Seriously: The Substantive
and Procedural Implications.

23.  See further in this volume Cahill and Skogly, “The Human Right to Adequate Food and to Clean
and Sufficient Water’,

24.  See in this volume Nygren-Krug, ‘A human rights based approach to health as a means to
poverty eradication.

25.  As of 29 August 2009 the Covenant has 160 state parties and 69 signatures. See official UN
treaty collection at: http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY &mtdsg_no=IV-
3&chapter=4&lang=en

26.  For a discussion of the Charter see in this volume Feria Tinta, ‘Litigation in Regional Human
Rights Systems on Economic, Social and Cultural Rights against Poverty’


http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en
http://treaties.un.org/Pages/ViewDetails.aspx?src=TREATY&mtdsg_no=IV-3&chapter=4&lang=en
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to address substantive inequality. It may even, as the Supreme Court of Canada
acknowledged, lead to ‘equality with a vengeance’?’

The many violations of social justice rights are as serious and undermining
to human dignity as violations of civil and political rights. The development of
socioeconomic jurisprudence relies on a greater appreciation of human dignity,®
which has intersecting individual and community dimensions transforming a vision
of humanity from a collection of competing individuals to one whose interests are
intertwined. This even extends, as in the Philippine case of Minor Oposa, to the
rights of generations yet unborn.” The important relational facet of socioeconomic
entitlement is reflected in the number of jointly written chapters in Law’s Duty to the
Poor.

It is not, as is often assumed, problematic that the enforcement of
socioeconomic rights involves expenditure, but that ‘they call for a decision about
how to spend’ (Mureinik 1992: 464, 466). The awareness of how much it would
cost to implement fully the socioeconomic rights of citizens appears almost to
overwhelm some governments; however, the appropriate question is ‘what is
the cost to the state of not implementing these rights?’ This is a question that
economists have begun belatedly to address. As Lewis observes, ‘fiscal limitations
are not simply facts of nature’ (Williams 2005: 438).

Furthermore, it is a duty that is not diluted by the global financial crisis;*
indeed the global financial crisis provides an opportunity to move beyond the
re-structuring of the global financial and monetary systems and to improve
social protection systems using socioeconomic rights-based approaches, because
evidence from previous crises indicates that ensuring universal access to social
protection is a sound economic decision (Ravallion 2008). Consequently, aside
from legal obligations, states ought to take socioeconomic entitlement seriously
because socioeconomic rights serve to protect the most vulnerable from falling
further into poverty. The United Nations Rapporteur on Extreme Poverty has
observed that socioeconomic rights act as economic stabilizers, limiting the
contraction of aggregate demand and in turn curtailing the potential depth of
a recession. By creating both a safety net and a sense of communal belonging,

27.  'The phrase is from Schachter v Canada 1992 2 SCR 679, at 702 where the Supreme Court of
Canada noted that ‘nullification of benefits to single mothers ... clearly amounts to “inequality
with a vengeance”. See also Brodsky and Day (2002: 205).

28.  Henkin, analyses the U.S. Constitution in light of human dignity arguing that such an approach
demands protection of a right to food, health care services, and housing. See Henkin 1992: 210.
This is an approach which the Italian Constitutional Court has also utilized in relation to the
right to housing as has the South African Constitutional Court in relation to social grants (see
Khosa v Minister of Social Development 2004 6 SA 505 CC).

29.  Minors Oposa et al. v Fulgencio S. Factoran, Jr. et al. G.R. No. 101083 Judgement of 30 July
1993.

30.  More than 125 million people have already been pushed into poverty as a result of the food
price crisis and estimates project that the current crisis may push 55 to 90 million more into
extreme poverty in 2009 (World Bank 2009: 1-2).
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they assist in building social cohesion, which can reduce the likelihood of social
unrest.’!

In addition to law’s duty to the poor, the key questions are where is the duty
located and how did it evolve; what are the obstacles to implementing law’s duty to
the poor and what are the consequences for democracy and of such a duty?

1.2. WHERE IS LAW’S DUTY TO THE POOR
LOCATED AND HOW DID IT EVOLVE?

International human rights law correctly regards the move from government
treaty ratification and acceptance of obligations on the international level to
government incorporation into the domestic level in some form, as desirable,
important and often inevitable. However, this has not occurred as widely as with
civil and political rights, despite the increasing number of states whose courts
conceptualize socioeconomic rights as essential to underpin democracy. With
the reluctance and sometimes hostility of many in the Anglo-American world
to countenance an incorporation of socioeconomic rights into justiciable bills
of rights, it is necessary to explore the potential of another approach, which
complements that of classical international human rights law and so offers a
more evolutionary historical basis for socioeconomic rights, rather than the more
common political approach. Social contract theory provides additional support
for the incorporation of socioeconomic rights, locating the argument within a
theoretical and historical context. This may prove more fruitful than the well-
rehearsed arguments that states are party to socioeconomic rights treaties and that
they ought to be incorporated into their domestic laws.

Social contract is based upon the theory that government authority is only
legitimate if it is based upon the voluntary, express or implied consent of the people.
The ambit of the agreement may encompass the basic constitutional structure of
a state, including fundamental rights and duties of both the state and the people.
This has been reinforced by the expansion of social contract as a national theory
into one capable of universal application as it does not depend upon any particular
political theory.* If it is accepted that the state’s legitimacy stems from all people
bound by it, and further that everyone’ interests should have equal weight, then
social contract theory provides space for questioning whether this is reflected in
all the institutions of government, including the courts.

The emergence of the social contract was only possible because of the decline
in the religious authority for secular government. However, for three centuries,
from the seventeenth until the nineteenth century, the terms of the social contract
only included the implementation of civil and political rights to secure popular

31.  UN Doc. A/64/279 at para. 16, 2009.
32.  On the international social contract with global duties see Pogge (2002); Freeman (2007),
particularly chapter 8; Pogge (1989: 211-281); Teraya (2007: 299-316).



Fulfilling Law’s Duty to the Poor 7

consent.” The historical social contract was a foundation stone for democracy,
but as democracy has evolved, so the social contract to be legitimate needs to
evolve with it, including taking account of the needs of poorer and marginalized
groups in society. Historically the evolution of social contract theory was focused
on protecting individuals from the authority of the state, with the state viewed
as a threat to freedom. Hence the social contract sought to limit state power,
emphasizing freedom from interference including unregulated markets and
unregulated private spheres. The social contract is relevant to poverty as it can
be used to question the legitimacy and adequacy of safeguarding only civil and
political rights, by asking marginalized communities whether they would regard
the incorporation of socioeconomic rights as a precondition for a just democratic
society. Rights generally are of little value if market forces, power structures or
social classes hinder their fulfilment, and this is true for both civil and political and
socioeconomic rights. If it is accepted that civil and political rights are included in
the social contract so that everyone can choose their direction and goal in life and
ensure everyone’s autonomy, then the inclusion of socioeconomic rights seems
inevitable.

Although it may at first appear strange to apply a theory that has been
described as non-factual, ‘historically and sociologically implausible’ (Waldron
1994: 54-55),** and not a historical event but an intellectual experiment, social
contract theory is, as Lessnoft argues, ‘intuitively attractive) as it holds the promise
of equal protection to the possibly conflicting interests of all, and therefore, he
argues, it ought to be of universal application (Lessnoft 1986). It is, however, the
inclusion of international human rights law which transforms social contract
theoryinto a theory of universal application. International human rights treaties are
politically neutral but not morally neutral. The values incorporated in the treaties
are capable of applying to a range of political parties and political philosophies,
secular and religious. The impact of international human rights law is that it
transforms the social contract approach by recognizing that in incorporating
socioeconomic rights, the social contract can assist in overcoming some of the
justifiable objections of disadvantaged and formerly disadvantaged groups to a
social contract.*® Unlike the historical social contract, through the involvement
of civil society in the previously exclusive state arena of drafting international,
regional and national bills of rights,* the voices of those who rarely take central

33.  Marshall (1950) ascribed civil rights to the eighteenth century, political rights to the nineteenth
century and social rights to the twentieth century.

34.  Waldron regards the social contract as a process evolving over time rather than any one specific
event to which all have to consent because ‘No society can ...be a scheme of cooperation which
men enter voluntarily in a literal sense: each finds himself placed at birth in some particular
position in some particular society’

35.  See for example Pateman (1988), who persuasively argues that contemporary subordination is
created through contract.

36.  See the involvement of civil society in the drafting of the UN Convention on the Rights of
the Child 1989, the Optional Protocol to the Convention on the Elimination of All Forms of
Discrimination against Women 1999 and the UN Convention on the Rights of Persons with
Disabilities 2006.
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stage are heard. The essence of socioeconomic rights is the protection of individual
rights through creating a sense of community,” as successful socioeconomic
rights litigation is rarely action taken by isolated individuals®*® but more frequently
group actions that benefit both individuals and the community as a whole (Van
Bueren 2002a: 473). This replaces the outdated — and some would argue male -
emphasis on rights based upon separateness and opposition. Hence through the
operation of international human rights law the social conversation in the twenty-
first century preceding the social contract is stripped of its claimed impartiality
and neutrality. Socioeconomic rights themselves are of little value if the exercise
of rights is ineffective due to an absence or imbalance of autonomy and power®
stemming from a lack of access to resources.*” The new social contract does not
abstract away from social context, but is defined by it and this context includes
poorer members of the community.

Placed within its context, the advantage of a social contract approach is that
it assists in enforcing the ‘ought’: the social contract provides the parties with a
‘special source of reassurance that obligations owed to them will be discharged’
(Kimel 2003: 57), and in so doing it can assist in strengthening the relationship
between human rights and combating poverty. The impact of international
human rights law upon the social contract is that it assists in translating moral
and social demands into legal entitlements, and moves socioeconomic rights from
the relatively unhampered political discretion to a transparent and accountable
process, where decisions must be justified in mutually acceptable legal language
and weighting. Sen’s critique that social contract is concerned with the perfect
just society is thus tempered by the impact of international human rights law with
its emphasis on the progressive and the utilization of the maximum of the state’s
resources (Sen 2009: 6-27). Human rights are premised on present knowledge of
what it is to be human and humane.*

This is the reason why, looking beyond the lens of Anglo-American
jurisprudence, progress in socioeconomic jurisprudence, despite its infancy, has
been so swift. The latter half of the twentieth century witnessed the development
of the equality aspect of social contract, not only guaranteeing the traditional
liberties recast as rights, but also including socioeconomic rights. Even the

37.  Socioeconomic rights overcome Marx’s concern that labour isolates the worker from the
community (Marx 1986: 17).

38.  Seethe unsuccessful attempt in South Africa Soobramoney v Minister of Health (Kwazulu-Natal)
(CCT32/97) [1997] ZACC 1751998 (1) SA 765 (CC); 1997 (12) BCLR 1696 ; On a very different
level in India see State of Himachal Pradesh v Parents of a Student of Medical College, Simla 1985
3 SCC169.

39.  An example of seeking to change this is the Convention on the Elimination of All Forms of
Discrimination against Women, which in Article 5 obligates states parties ‘to modify social
and cultural patterns of conduct of men and women’ based on the idea of the superiority or
inferiority of either gender.

40.  Marshall (1950) recognized that the market undermined the individual’s ability to exercise civil
rights to the full.

41.  This is recognized by Samford (1986: 196) ‘Human rights (...) amount to rights to the kind of
organization that will make it possible to enjoy them’
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traditional liberties, the exclusive link between civil and political as being only
negative, obligating states not to interfere, have developed, with the concept that
civil and political rights are capable of creating positive obligations on a state.*?
This in turn has advanced the recognition of socioeconomic rights, which in the
main are largely positive, although not exclusively so.”

In less than a quarter of a century, at the international, regional and national
levels there has been extraordinary progress in socioeconomic jurisprudence. At
the global level under the International Covenant on Economic, Social and Cultural
Rights 1966 there has been the development of a substantive body of general
comments setting out for courts* and governments the ambit of governmental
obligations on socioeconomic rights. The Convention on the Elimination of All
Forms of Discrimination against Women, the Convention on the Rights of the
Child, and the Convention on the Rights of Persons with Disabilities enshrine both
sets of rights within each treaty, thereby emphasizing their interrelatedness and
equal value. This has been expanded by the opening for signature of the Optional
Protocol to the United Nations Covenant on Economic, Social and Cultural Rights
1966, which would allow individuals and groups to petition an international body
against governmental socioeconomic rights violation. This has already occurred
with the adoption of the Optional Protocol to the United Nations Convention
on the Elimination of All Forms of Discrimination against Women, allowing
both girls and women to petition, inter alia, to protect against violations of their
socioeconomic rights, and with the Optional Protocol to the Convention on the
Rights of Persons with Disabilities.

At the regional level there has been the revision and improvement,
substantively and procedurally, of the Council of Europe’s Social Charter 1996,

42, In relation to Asia see in this volume Goonesekere, ‘Civil and Political Rights and Poverty
Eradication. Under the International Covenant on Civil and Political Rights see for example,
Zwaan-de Vries v the Netherlands Communication No 182/ 1984 and Broeks v the Netherlands
Communication No 172/1984 applying the non-discrimination clause in article to Dutch
legislation, which only granted unemployment benefits to unmarried women; see also Gueye
et al. v France Communication No 196/ 1985 applying Article 26 because lower pensions
were paid to retired Senegalese soldiers of the French army than to the French. In relation
to the European Convention see for example Deumland v Germany, 29 May 1986, in which
proceedings concerning pension rights lasted 11 years and were held to violate Article 6(1)
because of length of proceedings; Schuler-Zgraggen v Switzerland 24 June 1993 in which the
European Court said ‘today the general rule is that Article 6(1) does apply in the field of social
insurance including even welfare assistance’; Protocol 1 of the European Convention, which
does enshrine a social right, the right to education, although conceptualized in the negative; see
the judgement of the Grand Chamber of the Court in D.H. v Czech Republic, which held that the
system of Roma schools violated the right to education, read in conjunction with the prohibition
of discrimination, judgement of the European Court of Human Rights 13 November 2007; in
relation to positive obligations and children see Van Bueren (2008).

43. It is beyond the focus of this chapter to make the normative case for socioeconomic rights
however, see Plant (2003: 1).

44.  Even though South Africa was not party to the International Covenant on Economic, Social
and Cultural Rights, the Constitutional Court used the General Comments to shape its decision
in Grootboom. See Van Bueren (2002a).



10 Geraldine Van Bueren

the adoption of the African Charter on the Rights and Welfare of the Child 1990,
enabling children to petition on socioeconomic rights and extending the ambit of
socioeconomic protection from times of peace to situations of armed conflict, and
the adoption of the Protocol of San Salvador 1988, which is an additional protocol
to the American Convention on Human Rights. The extent of the acceptance that
socioeconomic rights are an essential component of contemporary democracies
governed by the rule of law is evidenced by their inclusion in the Charter of
Fundamental Rights of the European Union 2007.%

1.3. THE EVOLUTION OF A SOCIAL CONTRACT
FOR THE TWENTY-FIRST CENTURY

‘Classical social contract thinking was at its most influential arguably just at the
point when the modern nation state was emerging’ (Williams 1994: 135). Kant,
however, sought to conceive of the idea of the social contract at an international
level but in a very limited way through a loose international alliance to protect
from attacks outside of the state, which could be ‘renounced at any time’ (Gregor
1992: 151). A treaty is an international contract between states, and the founding
treaty of the League of Nations was focused solely on states and governments. The
emphasis has, however, changed from the League of Nations to the United Nations.
In sharp contrast the United Nations Charter begins with the proclamation of
‘We the peoples. The powerful opening words of the Preamble were initially
proposed by the United States, and the purpose was to emphasize that the charter
was ‘an expression of the wills of the peoples of the world’ (Goodrich, Hambro
and Simons 1969: 21; see also Russell 1958: 910-919), thus advancing the charter
beyond the exclusive bilateral relationships of states and towards the obligations
and entitlements of peoples in general. The preambular ‘We the Peoples’ is clearly
a direct echo of the one time revolutionary cry of the Constitution of the United
States “We the People. It is a symbol of the birth of a contract directly between the
peoples and the United Nations, although signed by states.

There is however a fundamental distinction between an international social
promise and an international social contract, and it is not only in the Preamble
that people emerge as parties to the international social contract. The United
Nations Charter recognizes the importance of the democratic participation of
civil society and non-governmental organizations and the necessity of human
rights protection. This in turn is reinforced by Articles 55 and 56 of the United
Nations Charter, and of the human rights treaties negotiated in accordance with

45.  'This is also occurring with the African Commission on Human and Peoples’ Rights with the
latest draft of the African Commission on Human and Peoples’ Rights Guidelines on Economic,
Social and Cultural Rights. http://www.achpr.org/english/other/Draft_guideline_ESCR/Draft_
Pcpl%20&%20Guidelines.pdf

46.  The governments of the United Kingdom and Poland have attempted to exclude the charter’s
application domestically; however such an attempt at excluding legal enforceability does not
necessarily mean that the European Court of Justice will uphold the attempt.
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these provisions.*” Although international human rights law emerged from the
context of public international law and was for too long constrained by all of its
theories,”® the declaratory words of the United Nations Charter were followed
through in Articles 55, 56 and 71, creating the necessary space for the Universal
Declaration of Human Rights and a series of human rights treaties. It is under the
umbrella of the United Nations Charter that the universal human rights treaties,
including the International Covenant on Economic, Social and Cultural Rights,
have been negotiated. The Universal Declaration of Human Rights 1948 provides
in its preamble that ‘human being shall enjoy ... freedom from fear and want™
encapsulating both civil, political and socioeconomic rights, without dividing them
or creating any hierarchical distinctions, instead providing that they ‘should be
protected by the rule of law*® Although the rights in the Universal Declaration were
in turn divided into two treaties, the preambles to both the International Covenant
on Civil and Political Rights and the International Covenant on Economic Social
and Cultural rights emphasize that ‘in accordance with the Universal Declaration
of Human Rights, the ideal of free human beings enjoying freedom from fear and
want can only be achieved if conditions are created whereby everyone may enjoy
his economic, social and cultural rights, as well as his civil and political rights’*!
Further the equality of value and status was reiterated by the member states of the
United Nations in the Vienna Declaration from 1993.7

Hence from the inception of the United Nations, the concept of equal
rights embraced both socioeconomic rights and civil and political rights as rights
having an equal value and importance. The Universal Declaration and the human
rights treaties have been incorporated into modern progressive democratic
constitutions. It is clear that economic and social entitlement is part of this
new contract, because the preamble to the United Nations Charter calls for the
employment of international machinery for the promotion of the economic and
social advancement of all peoples and ‘All Members pledge themselves to take joint

47.  Article 55
With a view to the creation of conditions of stability and well-being, which are necessary for
peaceful and friendly relations among nations based for respect for the principle of equal rights
and self-determination of peoples, the United Nations shall promote:
() higher standards of living, full employment, and conditions of economic and social progress
and development; (b) solutions of international economic, social, health, and related problems;
and international cultural and educational cooperation; and (c) universal respect for, and
observance of, human rights and fundamental freedoms for all without distinction as to race,
sex, language, or religion.
Article 56
All members pledge themselves to take joint and separate action in cooperation with the
Organization for the achievement of the purposes set forth in Article 55.

48.  Two constraints are the status of the individual and the bilaterality of reservations.

49.  Para. 2 of the preamble.

50.  Para. 3 of the preamble.

51.  Para. 3 in the preambles of both treaties.

52.  Vienna Declaration and Programme of Action, A/CONE.157/23, adopted by the World
Conference on Human Rights on 25 June 1993, part I pt 5.
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and separate action in co-operation’® All people are entitled to rights proclaimed
by the United Nations not because they are members of particular state-based
communities, but because they are human. In a post United-Nations-Charter-
world, mutual respect of dignity is the fundamental criterion.

States at the United Nations or in regional inter-governmental organizations,
when drafting international and regional human rights instruments, are clearly
guided by both state self-interest and a more general global compassion. Arguably
the only international instrument that might come closest to Rawl’s veil of
ignorance (Rawls 1972/1999) is the drafting of the immediate post-war Universal
Declaration of Human Rights, 1948, but perhaps this was because, in part, the
declaration was originally conceived as enshrining only non-binding goals rather
than binding legal entitlements. However, even with the Universal Declaration
there was sufficient state awareness of their positions as is evidenced by the state
abstentions in the voting in the General Assembly.>*

International law regards both sets of rights as equal and indivisible, and
in this sense would disagree with awarding the priority to liberties and lesser
protection to socioeconomic rights,” as both sets of rights enshrine positive
duties for states and both entail expenditure of resources and polycentric contexts.
There is, as in international law, no trade-off between civil and political rights
on the one hand and socioeconomic rights on the other. Expression of unity is
the holistic grundnorm of international human rights law, which conceives of
the responsibilities of the state in a fundamentally different light to Nozick (1974:
132).56

The Charter of the United Nations and its subsequent human rights treaties
are important, because in the development of globalization the provisions of
human rights treaties have become part of the terms of the new social contract.
The two international covenants, the International Covenant on Economic, Social
and Cultural Rights, 1966, and the International Covenant on Civil and Political
Rights, 1966, together form the terms of the new international social contract
refined by the later human rights treaties.

Although it may seem a leap to argue that the evolution of the social contract
requires justiciable socioeconomic rights, if it is accepted that socioeconomic
rights are part of the new social contract and that international human rights law
is holistic and indivisible, then the same appropriate tools are required to enforce

53.  Article 56, Charter of the United Nations.

54.  Canada at one point in the drafting even considered voting against because of a concern over
federalism.

55. It is beyond the scope of this chapter to discuss the theories of Rawls and his critics, although
see Miller arguing that Rawls’s theory is not distributive since it ‘contains no principles directly
describing an allocation of benefits and burdens to persons’ (Miller 1976: 50). However, even in
Rawls’s 1993 he accords no individual claims to socioeconomic rights and still prioritizes civil
and political rights (see in particular Rawls (1993: 227-230)).

56.  For Locke the authority of the state is founded upon the consent of all its citizens, whereas for
Nozick it is private agencies that commercially offer state-like functions of protection and that
need not have anything to do with contract.
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the socioeconomic provisions of the social contract as the civil and political
provisions.

1.4. THE OBSTACLES TO IMPLEMENTING
LAW’S DUTY TO THE POOR

Social contract conceptualizes rights from the agreed interests of all people, rich
and poor. The right to adequate housing may produce new challenges for each of
the three branches of government. These are not insurmountable obstacles, but
challenges that the state must meet to continue to justify its legitimacy.

States that have incorporated socioeconomic rights regard socioeconomic
rights as rights in their own terms and not solely as instrumental to the achievement
of civil and political rights. Indeed, as will be seen below, civil and political rights
have been used as instrumental to the achievement of socioeconomic rights.
However, it is necessary to develop a general culture of economic and social
entitlement, which helps overcome the conceptual mythologies obstructing the
full implementation of law’s duty to the poor. These myths include the potential of
civil and political rights to protect socioeconomic entitlement; the separation of
powers; the institutional capacity of courts to protect economic and social rights;
and the imprecision in language of the codification of socioeconomic rights.

Civil and political rights have the potential to contribute to combating
poverty both in relation to omissions and commissions of the state, by using
access to information and by developing the prohibition on degrading treatment
and facets of civil and political rights, including facets of the right to life and to live
in dignity and security. Thus in the first Indian public interest litigation, Municipal
Council, Ratlam v Shri Vardhichand & Others, the Supreme Court of India found
that the municipal failure to provide toilets for informal settlements violated
decency and dignity.”” This development owes as much to legal will as distinct
from political will. It is notable, however, that in many states that have long and
rich heritages protecting civil and political rights, including some where poverty is
relative rather than extreme, there is reluctance to do so based, inter alia, on older
notions of the separation of powers and on limiting theoretical assumptions about
the institutional capacities of the judiciary. This same reluctance extends to the
incorporation of socioeconomic rights.

The reluctance to incorporate socioeconomic rights is sometimes based
on fallacious arguments that such incorporation would inherently violate the
separation of powers upon which democracy is built. The classical paradigm
of the separation of powers argues that democratic legislatures and executives
have primary responsibility for the expenditure of resources, because where
resources are not distributed in ways that are acceptable to the majority, then the
democratically elected party may not be re-elected, hence the courts become the

57. 1981 SCR 1 97 also reported at http://www.judis.nic/supremecourt/qrydisp.aspx?filename=4495
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‘least dangerous’ branch of government, because they possess neither the power of
‘the purse’ (legislative power) nor of the ‘the sword’ (executive power) (Hamilton
1788). De Montesquieu argued that governmental powers should be separated
and balanced to guarantee individual rights, but the Baron did not state precisely
where the dividing line should run between the judiciary on the one hand and the
legislature and the executive on the other.*® However, the doctrine of the separation
of powers, owing in part to its history in the need to avoid tyranny, has continued
to focus more on the prevention of institutional trespass and protection against
the state, and has failed to respond adequately to the provisionist legal duties of the
benevolent state. In this, the separation of powers in democracies has become an
inherently conservative force rather than an instrument to promote social equality
and dignity. Habermas’s identification of the separation of powers as a symbolic
substitute for the deliberative democratic power of concerted citizen action® and
the need not only for legitimating procedures, but also for just outcomes, is but
one expression of dissatisfaction with the lack of evolution of separation of powers
concepts.

Habermasarguesfor the necessity of communities distancing themselves from
their taken-for-granted beliefs and traditions so that they bring universal justice
principles into the life of communities (Habermas 1996). This has begun to occur
through the operation of comparative human rights jurisprudence. Comparative
human rights jurisprudence represents the human face of globalization. It opens
legal cultures up to different ways of remedying problems that had previously
been regarded as intractable by the courts. In the past comparative human rights
jurisprudence has been drawn in the main from North American and European
sources. In a twenty-first century globalized world, in this era of what Slaughter
describes as transjudicialism - the increasing contact through real and cyberspace
between judges (Slaughter 1994: 99) and lawyers — there is no excuse for merely
looking northwards concerning the development of separation of powers concepts
in democracies - the south, particularly in the alleviation of poverty litigation, has
much to offer.

Thisis not to argue against the separation of powers, but the line can be drawn,
as the South African Constitutional Court recognized, in a different position.
In the Certification of the Constitution case, the South African Constitutional
Court observed that the separation of powers is ‘not a fixed or rigid constitutional
doctrine® and that in relation to social justice entitlements the Constitutional
Court observed that,

58.  Baron de Montesquieu, to give him his correct title, was not just a jurist and disinterested
political philosopher; he was also a counsellor and Deputy President of the Bordeaux Parliament
before he wrote The Spirit of the Laws in 1748.

59.  Habermas 1996: ‘Democratic will-formation draws its legitimating force..., from the
communicative presuppositions that allow better arguments to come into play in various forms
of deliberation and from procedures that secure fair bargaining processes’

60.  Ex p. Chairperson of the Constitutional Assembly: in Re-Certification of the Constitution of
the Republic of South Africa 1996 4 SAA CC para. 111.
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it cannot be said that ... a task is conferred upon the courts so different from
that ordinarily conferred upon them by bills of rights, that it results in a
breach of separation of powers.*!

As the court correctly and perceptively noted, there were no bright lines drawn
between the legislature, executive and the courts (Van Bueren 2002c). The
shape and content of the measures to fulfil a right are primarily a matter for the
legislature, but the difference between ‘primarily” and ‘exclusively’ creates space
for courts to consider more profoundly contextual questions of socioeconomic
entitlement framed by constitutional, regional and international laws. It is outdated
constitutionalism to maintain that social justice rights are merely programmatic
and therefore intrude across the separation of powers.

Despite the theoretical underpinnings of international human rights law that all
human rights, civil, political, economic, social and cultural are equal and indivisible,
the simple but unpalatable truth is that economic, social and cultural inequalities
are perceived as less urgent than civil and political inequality, and this also impacts
upon the courts’ role. There still continues to be in some states an ideological
unease with the court’s role in social entitlement litigation. According to Craven,
the degree to which courts implement economic and social rights depends on the
role that courts have traditionally performed in the constitutional system (Craven
1993: 367). This raises more profound issues than simply those of procedural
tradition. There is as a ‘tendency to deny the inherently political nature of the
judicial function, to accept as ‘normal’ or ‘neutral’ the institutional arrangements’
(Craven 1993: 367). Stone argues that this ‘judicialization of politics’ is endemic
in the dynamic of judging itself, and that both the institution of a priori judicial
review and the presence of lengthy bills of rights have accelerated this development
(Stone-Sweet 2000). There is also some truth in Evans’s suggestion that in relation
to general human rights, legal regimes reject rights that are ‘regarded as contrary
to market interests’ (Evans 2005) An increase in the role of the judiciary means
that the judiciary becomes more and not less connected to a democracy’s politics.
Enshrining social justice rights in bills of rights also means that they become
politically enforceable as well, so that they carry a more persuasive force in
political debates on the budget and other questions of resource (Schwartz 2002:
989). Hence the traditional self-denying role of the courts in economic and social
rights jurisprudence stems from a tradition that refuses to acknowledge that the
problems lie less with constitutional and institutional capacity and more with legal
culture, and the very questionable assumption that unlike every other form of
culture, legal culture is somehow immutable.

Once it is accepted that the powers have to be balanced and checked, the
point at issue is only where they should be separated. This involves not an analysis
of the separation, but a rational enquiry into the inherent capacity of the courts.

61.  Ex p. Chairperson of the Constitutional Assembly: in Re-Certification of the Constitution of
the Republic of South Africa 1996 4 SAA CC para. 111.
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There is as much danger for democracy in too little judicial activism as in too
much. As Langa observes, ‘judges should approach human rights adjudication so
as to uplift the underprivileged and thereby to re-orientate the social contract in a
way that is fair to all’ (Langa 2008).

Russell perceptively notes that, ‘[t]he traditional legal scholarship that has
dominated the literature on judicial independence tends to be doctrinal and
parochial, deriving its ideas from the precedents and practices of particular legal
traditions’ (Russell 2001: 2). However, the institutional capacity of the courts is
not a static doctrine. The institutional capacity of the courts is contextual, and
has evolved over a period of time (Scott and Macklem 1992: 27), and has now
evolved to the point where courts somewhere in the world are regularly ruling on
socioeconomic entitlement.

The Indian Supreme Court observed in Morcha v the Union of India, that
for the more vulnerable sections of society ‘it is necessary to ... forge new tools,
devise new methods and adopt new strategies’ © One such strategy is the evolution
of institutional conversations,” sometimes referred to as institutional dialogues
(Fisher 1988; Tremblay 2005),* about how each of the three branches of government
is to meet the constitutional goals of a state.®® The judiciary ought to respect a
democratic legislature and executive in ruling on the protection of socioeconomic
rights, and a democratic legislature and executive ought to respect the judiciary,
but institutional conversations reflect a move towards equality in institutional
power. The term institutional conversations implies a fluid conversation between
institutions of equal value so avoiding Tushnet’s criticism® of Hogg and Bushell®’
that dialogue is Socratic ‘with one side saying everything important and the other
nodding in agreement’ Institutional conversations are also not located in one
particular jurisdiction and are relevant regardless of the democratic constitutional
theory upon which a particular state is based. Courts are respectfully fulfilling their
judicial role in interpreting and upholding the constitutional goals of the state. As
Roach observes, one of the justifications for institutional conversations is that the
courts’ expertise in rights focuses ‘the attention of the legislature to fundamental
values that are likely to be ignored or finessed in the legislative process’ (Roach
2001: 481, 530-531). Hence social justice litigation does not inherently involve a
power struggle between the judiciary, the legislature and the executive any more
than civil and political rights litigation. It is rather that institutional conversations
provide an opportunity for socioeconomic rights litigation to become a part of

62.  Bandhua Mukti Morcha v Union of India 1984 3 SCC 161.

63.  Cf. Tremblay’s analysis of institutional conversations in Tremblay 2005: 617-648.

64.  The term ‘institutional conversations is preferable to avoid any connotation of hierarchy,
see for example Baxi (1993: 7) where he refers within the Indian context to the dialogue of
the pupil (the executive) and the pedagogue (the Supreme Court). See also the discussion of
constitutional conversations and separation of powers in Van Bueren (2002c: 462).

65.  For an overview of the different theories of institutional dialogue see Roach (2001: 481,
490-501).

66. Reviewing Hiebert (2004: 734-735).

67.  The Charter Dialogue between the Courts and Legislatures (or Perhaps the Charter of Rights
Isn’t Such a Bad Thing Afterall), 35 Osgoode Hall L. 1997, J., 75.
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a wider public accountability and transparency. Without transparency, citizen
participation is less well informed and less effective. Without accountability, those
in positions of power can safely ignore the will of the people. The enshrinement of
socioeconomic rights in a bill of rights provides a vehicle for such transparency.
Government is obliged to justify the legitimacy of its actions through the courts.
Hence, institutional conversations benefit from the comparative strengths of both
the judiciary and the government (Hiebert 1999: 22-23). ‘Arguably, institutional
conversation offers a more balanced system of checks and balance’ (Hiebert
1999: 25) as it realigns powers, not through sacrificing independence, but through
a conversation of different but equals.®®

The institutional conversations are not boundless. They have as their
framework the tests of maximum available resources, progressive and the test of
reasonableness.®® Progressive and maximum available resources demand focusing
on the reports of auditors-general, parliamentary accounts committees, general
accounting offices, and anti-corruption agencies. Civil society organizations have
also developed new forms of citizen oversight over public finances, including new
measuring tests such as human rights impact assessments, the use of indicators
and benchmarks and budget analysis, particularly human rights budgeting,”
disaggregating how much is spent of a national budget on maternal health
education or on the provision of clean drinking water and calculating in later years
whether the budget has increased or been used more efficiently to extend to more
beneficiaries. In the process they are making governments more accountable. They
are also empowering citizens to engage in more effective forms of advocacy and
thereby making governments more responsive. The reasonableness test places a
familiar task on the court, which is evaluative, scrutinizing the reasonableness of an
action or omission, and the state must in turn account for the use or non-allocation
of resources towards particular individuals or groups in the community.

Institutional conversations also reflect what is happening in regional and
international fora. There is a global tradition of institutional conversations,
particularly on social justice rights, at regional”! and international levels, with
governments submitting reports to United Nations committees, including the
UN Committee on Economic, Social and Cultural Rights, on the progress made
in implementing each of the rights in the treaties,”” and the committees in turn
focusing on issues of concern and resolution. This tradition is also in the interests
of governments, because it creates a forum for government to share in detail the

68.  “This dialogue between and accountability of each of the branches have the effect of enhancing
the democratic process, not denying it” Vriend v Alberta per Justice Iacobucci 1998 1 S.C.R. 493,
para. 139.

69.  See further Bilchitz in this volume.

70.  UN Doc E/2009/90. In relation to the right to food see Budget work to advance the Right to Food,
‘Many a slip... Food and Agricultural Organization, 2009. Much pioneering research has also
been done by the International Budget Partnership.

71.  See for example the Revised European Social Charter 1996.

72.  Articles 16 and 17 of the International Covenant on Economic, Social and Cultural Rights
1966.
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difficulties and obstacles in realizing economic, social and cultural rights, and
permits bodies to suggest, but not order, a range of alternative measures from which
the government may choose.” This public dialogue and sharing of information
enables a better understanding by citizens of the problems facing government,
and allows the courts to assist the government in fulfilling the states’ national and
international legal duties. Hence conflict resolution approaches also have a place
in the separation of powers debate.

It is also argued that the language of socioeconomic entitlement is too
imprecise for judicial rulings. However, the Chief Justice of Canada, in Gosselin,
a case which challenged the granting of lower levels of social benefits to those
under the age of 30, accepted that Article 11 of the International Covenant on
Economic, Social and Cultural Rights, which recognizes the ‘right to everyone to
an adequate standard of living for himself and his family, including adequate food,
clothing and housing and to the continuous improvement of living conditions’
‘anambiguously and directly defines the rights to which individuals are entitled’”
Arguments concerning the lack of precision of rights provisions were frequently
raised in the middle of the last century in relation to civil and political rights,
but now appropriately have been silenced. Therefore in modern democratic states,
judges regard themselves as perfectly competent to decide upon economic, social
and cultural rights. This is the reason why the United Nations Basic Principles on
the Role of Lawyers 1985 provides that it is the responsibility of lawyers in ‘promoting
the cause of justice’ ”* and does not limit the concept of ‘justice’ to civil and political
justice. If it were intended for the courts only to resolve linguistic ambiguities
in legislation, then lexicographers would be employed rather than lawyers and
judges. As the United States Supreme Court Justice Harlan trumpeted, ‘It is not
the words of the law but the internal sense of it that makes the law: the letter of the
law is nobody: the sense and reason of the law is the soul’ ¢

1.5. THE CONSEQUENCES FOR DEMOCRACIES
OF LAW’S DUTY TO THE POOR

The cultural identity of a compassionate and democratic society will in part be
determined by the accessibility and responsiveness of the courts. Every state to

73.  See for example the institutional conversation between the Court and the Ministry of Health in
Cruz Bermudez et al. v Ministerio de Sanidad y Assistance Social, Supreme Court of Venezuela,
17 July 1999.

74. Gosselin v Quebec (Attorney General) 2002 SCC 84 para. 93. She adds the rider that ‘(even
though they may not be actionable).

75.  The Basic Principles on the Role of Lawyers, adopted by the Eighth United Nations Congress
on the Prevention of Crime and the Treatment of Offenders, Havana, Cuba, 27 August to
7 September 1990.

76.  Justice John Harlan dissented in the Civil Rights Case 1883 where the majority struck down
the key provisions of the Civil Rights Act 1875. Harlan argued that segregation in public
accommodation was a ‘badge of slavery’ that Congress could prohibit under the Thirteenth
Amendment.
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different degrees has it own marginalized communities who have lesser bargaining
power in concluding social contracts. Social justice rights have a particular relevance
to marginalized and disadvantaged groups. By not incorporating these rights the law
risks increasing the social marginalization of the vulnerable by adding a layer of legal
exclusion.

According to Ewing, ‘a constitution is what a people choose to make it; it is
about how they wish to be governed; and it is for them how they wish to empower
and constrain their representatives in government. As people’s expectations
change, so may their expectations of a constitution change accordingly, for there
is no limit to the purpose which a constitution may serve’ (Ewing 1999: 112). This
accords with a social contract approach. In light of the comparative experience
evidenced in this volume, there is at least an arguable case that constitutions and
bills of rights that do not include the participation of disadvantaged groups may,
at one level, lack a democratic legitimacy. Even if socioeconomic rights ‘cannot be
implemented in the same way or by the same means’ (Opsahl 1995:16) as civil and
political rights, a transparent and accountable process is fruitful, and should not
be met with hostility.

One of the principal advantages of socioeconomic rights litigation is
that it is a peaceful means of securing social change. Even in this early stage
of their juridificaton, socioeconomic rights have already guaranteed a higher
legal protection in states with a variety of political ideologies, different histories
and religious backgrounds. Socioeconomic jurisprudence may also enhance
democracy by acting, as occurred with the Treatment Action Campaign case,” as
the catalyst for other sections of society, including civil society and politicians to
organize debates and legitimate protests again increasing democratic participation.
This in turn increases participation in the political system, and thus enhances the
democratic process.

Socioeconomic rights jurisprudence also opens up the courts to a more
participatory form of justice. In Occupiers of 51 Olivia Road, Berea Township and
Another v City of Johannesburg and Others, before the Constitutional Court gave
judgement it ordered the parties to address the possibilities of short-term steps to
the improve the living conditions and the alternative accommodation for those
who would be rendered homeless.” The parties were ordered to ‘engage with each
other meaningfully’ in light of the values of the Constitution.” The Constitutional
Court applied the principles of deliberative democracy in ordering the parties to
take into account the very real relative weak and strong positions of the parties.*
The parties reached consensus that the city would not eject the occupiers, that it
would upgrade the buildings and that it would provide temporary accommodation.

77.  See further Nygren-Krug in this volume.

78.  Occupiers of 51 Olivia Road, Berea Township, and 197 Main Street, Johannesburg v City of
Johannesburg and Others 2008 SACC 1.

79.  Para. L.

80.  Ray, Occupiers of 51 Oliver Road v City of Johannesburg: Enforcing the Right to Adequate
Housing through ‘Engagement, Human Rights Law Review, 8, 710.
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In addition, the parties agreed to meet and discuss permanent housing solutions.
An agreement was reached by the parties and made an order by the court. Thus
the parties’ own agreement was made into hard law by the court. Such an approach
is consistent with ‘deliberative democracy’ and with Habermas’s call for a renewed
democratization of public institutions and spaces (Habermas 1962). Habermas’s
approach is also consistent with traditional African communal dispute resolution
and its established oral traditions based on consensus building. It is a development
of institutional conversations, being not only conversations between the courts
and the government, but in the nature of the evolution of the social contract, of a
genuine participatory conversation between democratic government, the courts
and the people.

Human rights are born not from assessing whether all people are demanding
them at all times, but from the recognition of the inhumanity of their denial. If it
were accepted that the human rights framework better reflects the social and moral
demands for legitimate governance today, the incorporation of socioeconomic
rights as important responsibilities of the state would widen the role of courts
within our society as a guardian of those rights. Law is beyond justiciablity. Law is
in a different moment. Those who agree with what human rights law is doing call
it transformation; those who dislike the result call it social engineering. Yet in both
cases the law is performing the same task.
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Taking Socioeconomic Rights Seriously:

The Substantive and Procedural Implications

David Bilchitz

Socioeconomic rights are not simply utopian ideas: they are binding norms both
in international law and many national legal systems. At the level of international
law, they are codified in a number of conventions but, most importantly, within
the International Covenant on Economic, Social and Cultural Rights (‘the
Covenant’).? Ata domestic level, they have now been included within the national
constitutions of many countries, including South Africa and much of Eastern
Europe®? and South America®. Whilst these entitlements have binding legal force
in theory, ensuring that social and economic rights are meaningful in practice
requires an engagement with two questions: first, the justification and content of
these legal entitlements (the ‘content question’); and secondly, developing adequate
institutional mechanisms for enforcing these rights (the ‘enforcement question’).
Recent developments in new democracies have seen the judiciary being tasked
with the interpretation and enforcement of these rights in much the same way as
they are given powers of judicial review over civil rights.** The wholesale breach

81. http://www.unhchr.ch/html/menu3/b/a_cescr.htm

82.  Irely here on Sadurski (2002). Sadurski details the range and differences between the various
constitutions in the region and categorizes them as follows: ‘(1) the nine most “generous”
constitutions which list comprehensive social security, education, health-care, work protection
rights and other socioeconomic rights (Belarus, Croatia, Czech Republic, Moldova, Poland,
Romania, Russia, Slovakia and Ukraine); (2) seven constitutions which have limited social
security, education, and health-care rights, but good work protection guarantees, and many
other socioeconomic rights (Bulgaria, Hungary, Macedonia, Slovenia, Yugoslavia, Montenegro
and Serbia); (3) three constitutions which provide for good social security, education, and
healthcare rights, but only a limited number of the other rights (Estonia, Latvia and Lithuania);
and two constitutions with very few socioeconomic rights (Bosnia and Herzegovina and
Georgia)’ See also Sajé (2006) and Adler (1996).

83.  See, for instance, Chapter II, Title 1 and VIII of the 1988 Brazilian Constitution where a host
of socioeconomic rights are elaborated. From El Salvador, Columbia to Argentina, most South
American countries now include social rights in their Constitutions.

84.  Brazil and South Africa are examples of countries in which judges are relatively expressly
provided with this task. India is an example of where the judges have assumed a role of
protecting socioeconomic rights. This paper engages with some of the jurisprudence in South
Africa and India. For an overview of some of the developments and cases in Brazil, see Lopes
(2006). I am also indebted to Octavio Ferraz for sending me the appendix to his PhD thesis on
the content of socioeconomic rights which includes a comparative analysis of cases relating
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of socioeconomic rights evident in many of these countries suggests that granting
judges review powers over these rights does not alone provide any guarantee that
they will be realized. If judicial review is to contribute towards the realization of
these rights, it is necessary to address the manner in which judges should exercise
their powers in this area.®

This chapter will thus be concerned with exploring various facets of the
judicial role in the enforcement of socioeconomic rights.® In Section 2.1, I present
various institutional objections that have been raised against the judiciary having
any significant involvement in matters concerning socioeconomic rights. These
objections have led some judges to adopt restrained legal doctrines that effectively
prevent proper consideration being given to the content of such rights. I argue that
institutional concerns should not be used to determine content and the conflation
of these two questions only serves to weaken the protection of socioeconomic
rights. I provide illustrations of two approaches to content - the ‘reasonableness
approach’ and the ‘equality approach’ - that both suffer from this defect.

Section 2.2 of this chapter provides a substantive conception of the content
of socioeconomic rights that is rooted in the most urgent interests of individuals.
I argue that any society committed to the equal importance of individuals must
protect socioeconomic rights. As such, these rights are foundational to any
democratic order and in fact, without their protection, political systems lack
legitimacy.

The problem lies not only, however, in making sense of these rights but
with translating them into reality. Since rights are higher norms, they require
special procedures to give effect to them. It is argued that judicial oversight of
such rights — the subject of this chapter - is perhaps one of the most important
mechanisms that exist for ensuring that the activities of other branches of
government conform to these higher norms. I argue in Section 2.3 that the nature
of judicial interventions should be decided by a three-pronged enquiry: first, an
understanding of the importance and urgency of the interests protected by a right
in a particular case; secondly, the institutional reasons for judicial intervention;
and finally the limits of judicial capacity. These three elements provide the
basis for determining in a more concrete way the manner in which we should
conceptualize the judicial role in socioeconomic rights cases. The institutional

to socioeconomic rights in Brazil and South Africa. The Brazilian courts have, in particular,
taken the right to health-care very seriously and have, for instance, required the government
to provide anti-retroviral drugs to persons infected with HIV (see the case of Dina Rosa Vieira
against the Municipality of Porto Alegre, Supremo Tribunal Federal, RE-27 1286).

85. I do not seek to assert that judicial review alone can serve to ensure the realization of these
rights, but it is one important element in an institutional structure that can serve to enforce
these rights. Other elements such as civil society activism and commitment by other branches
of government of course also play a critical role in this regard.

86.  The broad class of socioeconomic rights embraces a wide range of rights, including economic
rights, such as the right to work and to property, and cultural rights, such as the right to take
partin cultural life. I shall be concerned in this chapter with a sub-class of these rights, the social
or subsistence rights: rights to adequate food, water, housing, clothing, and health-care. I follow
the classification of these rights as outlined by Eide (2001).
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concerns identified in Section 2.1 thus should not come into determining the
content of these rights but are of importance in determining appropriate judicial
remedies. The judicial role, I shall argue, should be conceived of widely, and
embraces five key elements: the determination of content; the compliance of
policy with human rights standards; the mediation of competing interests and
encouraging of participation by the vulnerable; the arbitration of disputes that
cannot be settled through mediation; and the supervision over implementation.
These points are developed through considering two novel remedies recently
imposed by courts in India and South Africa. These remedies ultimately indicate
the importance both of socioeconomic rights and the judicial involvement in
their enforcement. They also demonstrate how, far from undermining democracy;,
judicial interventions can in fact reinforce it.

2.1. COLLAPSING CONTENT AND ENFORCEMENT

In attempting to translate socioeconomic rights from conventions and constitutions
into real life consequences for the poor, a central question has been whether the
judiciary should have a role in enforcing these rights.*” Moreover, if the judiciary
has such a role, in what way should it be conceived? Several concerns have been
articulated that relate to judicial involvement in this area and, in order to attempt
to answer these questions, it is first necessary to disentangle a range of different
strands in the objections to judicial involvement in enforcing socioeconomic
rights.

The first strand relates to ‘institutional concerns’ as to the appropriate
mechanisms for enforcing socioeconomic rights. Two major ‘institutional
concerns have been articulated.® First, there is the legitimacy concern: this
involves the idea that the judiciary, being an unelected body, should not prescribe
economic policy and budgetary allocations to a democratically elected polity. *
Where socioeconomic rights impose positive obligations, these appear often to
have large budgetary implications that impact on a range of areas of governance
and are thus what are often termed ‘polycentric’ issues.” To allow the judiciary
to decide on such matters would essentially be to ‘compromise, or to pre-empt,
democratic deliberation on crucial issues.” Secondly, there is the competency
concern: since judges do not have particular expertise in economic and policy

87. For instance, see Sunstein (2001b), Van Bueren (in this volume), Villalobos (in this volume),
Quinn and Courtis (in this volume), and Goonesekere (in this volume).

88.  See generally for an outline of these concerns and responses to them, Pieterse (2004).

89.  See Davis (1992).

90.  Fuller famously argued that legal adjudication cannot successfully deal with ‘polycentric’ tasks:

see Fuller (1978). However, most legal disputes that involve any budgetary expenditure involve
some degree of polycentricity. Moreover, it is possible to conceive of the judicial role in wider
terms than Fuller does, which would require the development of such innovative remedies as
are suggested later in this chapter in cases where polycentric concerns are present. For a critique
of Fuller’s approach, see Allison (1994).

91. Sunstein, (20015: 224) and Scott and Macklem (1992).
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matters, it is claimed that they are ill-suited to making determinations on these
issues®” and, where they do so, they are likely to make flawed judgments.*

The second strand of objections relates to the problem of determining the
content of these rights. This may be referred as the ‘indeterminacy concern’: it is
argued that these rights are ‘inherently vague and indeterminate, and that they
do not, therefore, lend themselves to judicial enforcement’®* The first part of
this challenge in fact relates to the very nature of these rights and our ability to
understand what they in fact entail. The fact that these rights have only recently
been placed in constitutions in many countries, that there is only a short history
of judicial decision-making in this area, and limited theorizing concerning their
content, hasled to the charge of greater indeterminacy in respect of socioeconomic
rights than in relation to civil and political rights.”” The charge relating to content,
however, has implications, it is claimed, that relate to the two institutional
concerns articulated above. To render the rights more determinate and concrete
would involve rendering the duties and obligations they impose more explicit.
It is feared that this would lead the judiciary to usurp the powers of other more
democratically legitimate branches of government and to go beyond the core of
their competences. Thus, where judges are given powers to interpret such rights,
it has been argued that they should do so in a restrained manner that does not
remove the indeterminacy of these rights: that will enable judges to retain the
flexibility necessary to avoid cases where the two institutional concerns suggest
that the judiciary should not interfere.”

Judges, when faced with determining socioeconomic rights cases, have thus
often sought to avoid determining the content of such rights, and, where they
have done so, institutional concerns have often guided the approach they have
adopted.” This process of conflating institutional considerations with content is

92. See Minister of Health v Treatment Action Campaign 2002(5) SA 721 (CC) at [38]. See also Scott
and Macklem (1992).

93.  The United States courts have used problems of judicial competence to avoid deciding matters
that involve direct budgetary implications: see San Antonio Independent School District v
Rodriguez 411 US 1, 31 (1973) where it stated that the Court ‘did not possess the expertise and
familiarity with local problems so necessary to the making of wise decisions with respect to the
raising and disposition of public revenues. (at 41). See Kende (2003); Mureinik (1992); and,
generally, Pieterse (2004: 392-396); Sachs (1999).

94. See Mureinik (1992: 467). See also Scott and Macklem (1992: 44-45).

95.  Scott and Macklem (1992). Some, however, regard the criticism as an inherent philosophical
problem with socioeconomic rights: for one of the older classical expressions of this critique,
see Cranston (1967). For some thoughtful and convincing replies, see Plant (2003).

96.  See, for instance, Steinberg (2006: 264) who argues that ‘[d]efining the content of socio-
economic rights... necessarily and inevitably draws the court into formulating, rather than
evaluating, policy’ This indeterminacy is of course a double-edged sword as is elaborated upon
in the critique of the reasonableness approach below.

97.  'This problem goes beyond the socioeconomic rights context alone and institutional
considerations appear often to have impacted upon the content the court gives to rights
themselves: for instance, in the majority judgment in New National Party of South Africa v
Government of the Republic of South Africa 1999 (3) SA 191 (CC), separation of powers impacts
upon the standard of review against which national legislation is evaluated in determining
whether an infringement of the right to vote has taken place. At times, the court appears to
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clearly in evidence in the approach to socioeconomic rights adopted by the South
African Constitutional Court. In the Grootboom case,’ a group of individuals who
were living on a field with only plastic sheeting to cover them came before the
Court. It was argued on their behalf that they had a right to adequate housing
according to the South African Constitution that entitled them at least to shelter
that would have to be provided by the government. The Court had to decide in
this case in what manner it was going to approach the content of socioeconomic
rights and it adopted what may be referred to as its ‘reasonableness approach’
The approach essentially involves a court having to evaluate a government’s
policy and conduct in relation to socioeconomic rights against the standard of
‘reasonableness’” In Grootboom, the housing programme of the South African
government was declared to be unreasonable as it did not make any provision
for short-term relief for those in desperate need of housing.'” This approach of
the court was confirmed in the later case of Treatment Action Campaign,'” in
which the government’s policy of restricting the availability of an anti-retroviral
drug (nevirapine) to a limited number of research and training sites was declared
unconstitutional as a result of being unreasonable.

The reasonableness approach has been described as an ‘administrative law
model of socioeconomic rights’'** Administrative law involves courts in evaluating
the decisions of other branches of government whilst retaining a sense that
there is a margin of appreciation, allowed to such an entity to take the decision
in question. As one writer puts it, ‘a special attraction of this position is that it
protects against arbitrariness while it also recognises the democratic pedigree
of the agency and the simple fact of limited resources’ Sunstein (2001a). The
approach thus seeks to resist a culture in which authority is to be respected for its
own sake and promotes an environment in which all decisions, even those of the
legislature, must be justified.!”® An emphasis on justification, in turn, has certain
salutary effects on laws and policies: it requires a high degree of accountability and
thus provides incentives for public servants to consider carefully their reasons for
making decisions, thus helping to expose any weaknesses thereof (see Mureinik
1992: 473). The reasonableness approach, it is claimed, is also flexible and allows

recognize the need to separate out rights analysis from institutional considerations (see for
instance TAC at para 99) though the doctrine it applies in that very case arises from a conflation
of these two issues (as I argue above).

98.  2001(1) SA 46 (CC).

99.  2001(1) SA 46 (CC) [33]. The court has also outlined certain characteristics (between [39]-[44])
that a ‘reasonable’ programme would exhibit which include the following: a reasonable
programme must (1) ensure that ‘the appropriate financial and human resources are available’;
(2) ‘must be capable of facilitating the realisation of the right’; (3) must be reasonable ‘both in
its conception and their implementation’; (4) must be flexible; (5) must attend to ‘crises’; (6)
must not exclude ‘a significant segment’ of the affected population; and (7) must balance short,
medium and long-term needs.

100. 2001(1) SA 46 (CC) [66].

101.  See Fuller (1978).

102.  Sunstein (2001a); and Bilchitz (2002).

103.  See the argument for constitutionalism made by Mureinik (1994).
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judges to tailor their interventions to cases where they have both the legitimacy
and competence to intervene Steinberg (2006: 276-283).

Yet, ultimately, in my view, the reasonableness approach uses legal doctrine
effectively to deprive socioeconomic rights of their unique content and thus much
of their importance.’ The distinctive role of socioeconomic rights is not simply to
draw attention to a failure in the justification of government policy. It is a particular
type of failure that we are concerned with: a failure to address adequately certain
vital interests that people have in such resources as food, housing and water. One
of the main theoretical defects of the approach to adjudicating socioeconomic
rights that has been adopted by the Constitutional Court is its failure to place
the fundamental interests of individuals at the centre of its enquiry in such cases.
Instead, it has attempted to focus the enquiry on a more abstract and procedural
notion (‘reasonableness”) which can obscure the vulnerabilities of individuals in
particular cases.'” The legal doctrine becomes removed from the very reasons we
have for recognizing such rights: these involve guaranteeing individuals at least a
basic minimum of resources.

Secondly, one of the chief virtues of the reasonableness approach is meant
to be its contextual nature.'® However, the very context-bound nature of this
approach requires that it involves at least some general standards that can be used
to appraise state action in a variety of contexts. A contextual determination of
reasonableness thus presupposes certain a-contextual standards that guide our
appraisal in different contexts. If we analyse what is required by the reasonableness
approach more closely, it involves evaluating the justifiability of the links between
policies that are adopted and ends that are constitutionally endorsed. However, in
any such enquiry, it must be possible to specify the ends that are being aimed atin a
way that is general and not specifically related to the particular context: otherwise,
there is no basis upon which to evaluate the particular policy in a specific context.
These ends are the socioeconomic rights that require reasonable measures to give
effect to them. An approach that rejects the need to determine the content of these
rights thus leaves the reasonableness approach ungrounded and without any clear
consequences. It also reduces rights to a broad overarching enquiry concerning
reasonableness without paying attention to the specific protections they offer.

Moreover, the very vagueness of the Constitutional Court’s approach brings
about what we may term ‘translation problems’ as to how to ensure that these
rights are realized in practice. Without a clear understanding as to the entitlements
these rights provide, courts may fail to intervene when they should, and may also
fail to craft adequate remedies for these rights (see Bilchitz 2003).In Grootboom,
for instance, the court only made a declaratory order and did not put in place

104. A more expansive version of this critique of the reasonableness approach appears in my book
(Bilchitz, 2007: chapter 5).

105. Brand (2003: 33-56). Brand argues that the Constitutional Court has through its procedural
approach ‘succeeded in removing itself from “the concrete and particular realities of hunger,
homelessness, disease and illiteracy that socio-economic rights are meant to deal with”.

106.  Steinberg (2006: 277-278).



Taking Socioeconomic Rights Seriously: The Substantive and Procedural Implications 27

any mechanism to ensure its order was enforced.!” The order was also initially
misunderstood by the government and it took four years to develop a policy that
responded to the judgment. Failing to provide content to socioeconomic rights
may thus result in weak and relatively ineffectual remedies.

Moreover, inadequate specification of rights will mean that courts fail to
provide guidance to other branches of the State concerning the content of these
rights.!® Currently, they are left with an amorphous standard by which to judge
their conduct. This indeterminacy of the judicial approach may also cause some
of the institutional problems that it was designed to avoid as courts will lack a
principled basis upon which to found decisions in socioeconomic rights cases.'”
Without clear guidance as to the role of the courts in these cases, the Constitutional
Court (and other courts) may stray beyond their areas of competence and overstep
their legitimate role in this area by ruling on matters that should be left to other
branches of government.

The inadequacies of such an ‘administrative law’ approach to socioeconomic
rights have led to the suggestion that a better approach to determining their
content would be to construe them as a form of ‘equality right! As such,
socioeconomic rights would be designed to ensure that the state does not exclude
a significant sector of society from social programmes, and, in particular, they
would be designed to ensure the inclusion of groups that are poor or otherwise
vulnerable.""® Socioeconomic rights cases are thus analogized to cases based on
unfair discrimination and focus on whether a claimant group has an equal or
better claim to inclusion in social programmes relative to other groups that have
been catered to (Roux, 2003: 97).

The non-discrimination provisions of a constitution or law function in an
essentially comparative manner: we compare the benefits and burdens of groups
in society with one another. This means that the ‘equality’ approach would
require a court to defer to already existing schemes of entitlements determined
by the legislature or executive and to ascertain whether such entitlements are
equally distributed."! Remedies would focus on expanding (or reducing) existing

107.  See Pillay (2003) and Bilchitz (2002: 500-501).

108.  Pieterse (2004: 407) states that the ‘interpretative task should be viewed as courts assisting other
branches of government to establish the precise content of their obligations rather than as an
antagonistic mandate from the judiciary to the legislature and executive. I elaborate upon this
below.

109. For a more general articulation of this problem with the court’s recent jurisprudence, see
Woolman (2007: 762).

110.  See Wesson (2004) who sees this as a viable normative model for determining the content of
socioeconomic rights and Roux (2003: 97) who sees this as purely a descriptive account of the
South African Constitutional Court’s jurisprudence. See also the contrast between ‘equality’
and ‘minimum welfare’ in Michelman (1969-70).

111. Non-discrimination in relation to existing entitlements has been recognised by the UN
Committee on Economic, Social and Cultural Rights as a violation of a number of socioeconomic
rights in its General Comments: see, for instance, para 18 of General Comment 12 on the right
to adequate food and para 18, 19, and 43 (a) of General Comment 13 on the right to the highest
attainable standard of health.
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benefits such that each individual is provided with these entitlements equally. '*?
No remedy would lie, for instance, where there is no government programme
catering to anyone’s needs in a particular area, no matter how serious the omission.
This approach appears to be attractive to those motivated by the institutional
concerns outlined above as it allows judges merely to extend existing schemes,
rather than having to pronounce on the nature of the entitlements provided by
the other branches of government. However, such an approach takes account of
these institutional concerns at the cost of depriving socioeconomic rights of their
distinctive role.

Equality and non-discrimination rights already exist to ensure that existing
benefits and burdens are not distributed unequally. If socioeconomic rights are
to have any particular function, then they cannot be essentially comparative: it
is necessary to understand what guarantees they in fact provide to individuals.
Moreover, they cannot be primarily about the scope of the beneficiaries of these
rights but must provide an understanding as to what these beneficiaries are entitled
to. This means that a judiciary would here be tasked with ascertaining whether
legislative or executive action in fact realizes the standard of provision guaranteed
in a constitution (or international covenant) through its inclusion of these rights.
Equality rights tell us that any distribution - whatever it is - must be equal: but
it does not explain what must be distributed. Socioeconomic rights, if they are to
fulfil any distinctive function, must provide an understanding that is not wholly
indeterminate, as to the nature of the interests that they protect and the resources
or goods that they entitle individuals to claim.

An examination of the reasonableness approach and the equality approach is
designed to show the perils of conflating content and institutional concerns. Where
content is determined through institutional fears, it is not possible to ascertain
with any clarity what protections these rights offer and they are consequently
significantly weakened through such a judicial strategy.'”® Institutional solutions
to socioeconomic rights enforcement can only be developed if it is understood
what they are designed to achieve.'" It is thus necessary to have a conception
of the content of socioeconomic rights independently of these institutional

112.  The indeterminacy of equality without any specification as to ‘what’ is to be equalized is evident
here as equality can be achieved not only through expanding existing entitlements but also
reducing such entitlements to none share these: the latter is known as the ‘leveling down’
objection. See Parfit (1997: 211).

113.  Fiss (1979: 55) states that judges, in striving to give remedies that they believe to be efficacious
and appropriate to their role may ‘tailor the right to fit the remedy’. The approaches outlined
above provide evidence of this trend which in the process weakens socioeconomic rights
protections.

114. In the context of the manner in which the separation of powers is designed, Barber (2001)
recognizes that ‘[s]eparation of powers is a theory of the ordering of collective action; it must
be prefaced by a political theory if it is to possess any normative force’ (p. 63) and [t]houghts
about the proper aims of collective action influence the type of institution that should exist and
the tasks assigned to it’ (p. 67). Institutional design thus requires a sense of the ends sought to
be realized by those institutions and one of the most important of these ends in the realization
of fundamental rights.
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considerations. A clearer understanding of content — a matter I deal with in the
next section - will then have implications for the appropriate judicial role in this
area.

2.2. SOCIOECONOMIC RIGHTS AS CONSTITUTIONAL
NORMS: DEVELOPING A CONCEPTION OF CONTENT

One of the purposes of placing fundamental rights in a constitution is to assert
that they are not norms like any other. Enshrining fundamental rights in a
constitution involves an assertion that such rights are higher-level norms with
which other parts of the law and policy must conform." This in turn implies that
such rights must have a particular importance for the individual or society such
that they are enshrined above other norms. Which norms can then be said to have
a sufficient level of importance such that they deserve to have a special status in a
constitutional order?

Some writers suggest that these higher norms are those that are necessary
for having a democratic polity at all. Civil and political rights have often been
construed in this way; for instance, freedom of speech and conscience would be
necessary for free political activity to exist. Similarly, some writers understand
socioeconomic rights as necessary preconditions for democratic participation.''s
The argument is effectively that poor and hungry people cannot really effectuate
their rights to social participation without protection for their basic interests.'"”
Civil and political rights are thus primary in this argument: yet, socioeconomic
rights are necessary conditions for being able to enjoy these other rights.''®

Whilst there is some force to this argument, and fundamental rights
are crucial to protecting the preconditions for democracy, I believe it only
partially captures the reasons we have for recognizing fundamental rights - and
socioeconomic rights in particular - as higher norms. First, there are instances
where in fact the lack of socioeconomic resources of the poor provides a spur for
political action and mobilization. It is thus not entirely clear that such rights are
always necessary preconditions for democratic politics.'** Secondly, the argument
assumes the value of democracy without recognizing that its very value rests upon

115.  This is what may be termed a dualist regime that ‘distinguishes...the higher law of the people
from the ordinary law of legislative bodies’ (Rawls 1993: 233). See also Michelman (2004:
1412).

116.  Schwartz (1995: 1243) advocates this position as follows: “[d]estitute, hungry people don't vote,
and idle, hungry people have no patience for the slow, often tedious haggling among often
sharply differing groups that democracy requires”

117.  See Michelman (2003: 25); and Liebenberg (2005a).

118. Dreze and Sen (1991) have famously argued that democratic institutions as well as civil and
political rights play an important role in guaranteeing socioeconomic rights.

119. Thisis of course a matter of degree as extreme deprivation will not render it possible for persons
to participate but, at times, such deprivation within a democracy (and sometimes even under
tyrannies) will have political consequences and can have a mobilizing effect. See Jones and
Stokke (2005: 16) where the authors observe that in South Africa, ‘it can be observed that
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other more foundational values. Democracy enables individuals to have a say
about the political community in which they live. It may thus be said to be the most
legitimate form of government as a result of its respect for the equal importance
of every individual.'® If we wish to provide an argument for fundamental rights
as a deep feature of democracy, we therefore need to appeal to this principle of
equal importance. Finally, the ‘democratic argument’ for fundamental rights as
higher norms suggests that individuals are primarily concerned with political
participation and that this is the central value in terms of which other rights should
be justified. Yet, political participation may be only one feature of what individuals
value and, even then perhaps, not their most important value. Some individuals
may also not have the capacity to participate in democratic politics (through
age, or disability) and yet we may consider that they have fundamental rights
(including socioeconomic rights) which ought to be respected. '*' Consequently, a
justification for fundamental rights as higher norms is better developed in relation
to the entire spectrum of individual interests rather than a particular sub-set that
may fail to capture the full importance of these rights to all individuals.

These deficiencies with a purely ‘democratic justification for fundamental
rights’ suggest that an alternative course would be to proceed directly from the
principle of equal importance of each individuallife to an argument for fundamental
rights.'* This principle requires us to have a conception as to what constitutes
some of the sources of value in individual lives: in what does the ‘importance’
of an individual life consist? Whilst there is no doubt strong disagreement as to
what constitutes a good life for individuals, it is perhaps possible to develop a
‘thin theory of the good’'?* Such an account does not seek to specify the details of
what a good life consists in but rather proceeds from the point of departure that
there are certain conditions and resources that are necessary for all individuals to
live a good life, no matter how they perceive what this life consists in. There are,
for instance, certain resources that are necessary for sustaining life itself without
which no value can be achieved in any life: for human beings,'** these include
shelter, food, water and life-saving health-care (where needed). At the most basic
level then, individuals can be said to have an interest in life itself and the general
conditions necessary to protect such life.

However, it is not only life per se that is important: an individual life may be
extremely miserable. There is therefore an important individual interest in living
a life that has certain positive qualities. The quality of life is notoriously difficult

consultation forums have been established to ensure that people can voice and opinion, even
amidst severe resource deprivation and inequality’

120.  For a defence of democracy based upon a principe of equal importance see Christiano 2002:
31 ff.) and Dworkin (1996: 17).

121. I make these points in Bilchitz (2007: 109-10).

122.  This section draws upon my account of the justification of socioeconomic rights in my book
(Bilchitz 2007) where a more detailed philosophical argument is developed and its implications
for legal doctrine explored.

123.  Rawls (1999 [1972]: 348 ff.).

124.  This justification for fundamental rights does not confine itself to the human species (there is
no principled reason to do so) but the focus of this paper will be on human individuals.
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to define (Sen 1987) and it is a matter of degree: individuals may live better or
worse lives. Having barely the minimum resources necessary to survive may well
keep people alive yet with an extremely poor quality of life. If life is to be valuable
to those living it, they must be able to achieve certain sources of value to them.
Despite widespread disagreement as to the specifics of what makes life valuable,
presumably individuals must have some sources of pleasure and fulfilment of their
goals and desires if their life is to be valued by them. All individuals require certain
common resources in order to be (or become) healthy, functioning adults that can
realize these sources of value in their lives.'” We can quantify broadly the amount
of such common resources as food, housing, and water that would enable people
to be placed in a position such that they are able to realize sources of value in their
lives. This account also places emphasis on freedom as individuals are provided
with these resources in order to allow them to realize their own sources of value.
Thus, individuals can be said to have interests in both ‘freedom’ and ‘resources’
such that they are able to achieve what they perceive to be valuable lives.'*

A society committed to the principle of treating each individual life with
equal importance must provide guarantees to individuals that their most basic
interests in such ‘freedom’” and ‘resources’ are met. Without the resources to be
free from starvation or malnourishment, for instance, no being can live a valuable
life: it makes no sense to suggest that one can treat an individual with any degree
of ‘importance’ without providing some protections against falling below this level
of deprivation. However, a being may not be malnourished yet have so little food
that he feels continually hungry. In order to treat individual lives as truly having
worth, they must be guaranteed access to a higher level of provision that can in
fact ensure that individuals have some quality of life: for instance, this would
entail having well-balanced nutritional food that is sufficient for an individual to
be physically strong. Similar points can be made in the case of human beings in
relation to housing, clothing and the need for liberty.'”

125.  Nussbaum (2000) also provides a similar account based upon the idea of two thresholds
necessary to achieve certain valuable ‘functionings and capabilities. The first threshold marks
out those functionings that are particularly central in human life (those unable to reason,
think, move around would fall below this threshold). The second threshold marks out those
functionings that characterize a flourishing human life that is ‘worthy of a human being’ (p. 73).
Based upon these ideas, Nussbaum develops a list of central human functionings and capabilities
that determine what is of importance to human beings and how well-off they are. The list is
drawn up on the basis of a discussion amongst human beings and an analysis of narratives and
myths in different cultures that give content to the notion of what it is to live a *truly human life’
Through this method of discussion and analysis that is tentative and open-ended, Nussbaum
believes that human beings will arrive at an overlapping consensus concerning what it is to live
a human life, and a flourishing human life (p. 76). I provide a critique of some of elements of
her account in Bilchitz (2007: 10-17).

126. Alan Gewirth (1978: 63) refers to ‘freedom’ and ‘well-being’ as collectively the ‘most general
and proximate necessary conditions for an agent’s purposive action’

127.  There are a range of good normative reasons for thinking that institutions cannot be responsible
for guaranteeing that individuals live well by their own lights but should be responsible for
creating the enabling conditions for individuals to be able to achieve a ‘good life’ for themselves.
Rights do not guarantee the fulfilment of one’s dreams; they do not prevent the forces of chance
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Thus, a society committed to the principle of equal importance must
guarantee to each individual the necessary prerequisites for realizing a life of value.
For a society to provide protection for such enabling conditions would require
that individuals are guaranteed the basic freedoms - including those of speech,
religion and political participation - as well as sufficient resources - including
adequate food, housing and water - to enable them to achieve some of the sources
of value in their lives. Consequently, a society committed to the principle of equal
importance should enshrine as the most basic norms governing such a society
both an array of civil and political rights as well as socioeconomic rights which
provide protections for these interests. '*

Understanding that the justification of socioeconomic rights is rooted in
the principle of equal importance'® helps us to understand that the failure to
realize such rights in fact implicates the very legitimacy of the legal system itself.
“To call such a system legitimate is to say that the moral justification exists to
enforce whatever laws may issue from the system against everyone alike’'** There
is no reason why individuals should regard themselves as being bound by the laws
of a society unless their most fundamental interests are taken into account by
such laws in an equal manner: a political system that fails to take account of the
interests of a particular group of individuals - such as blacks in apartheid South
Africa - loses its moral authority to exercise legal control over such a group. This
leads Ronald Dworkin to conclude that for a legal system to have legitimacy, it
‘must treat all those over whom it claims dominion not just with a measure of
concern but with equal concern’ (Dworkin 2006: 97). Since socioeconomic rights
are derived directly from the principle of equal importance, the failure to realize
such rights places in question the very legitimacy of a social and legal system.
Consequently, socioeconomic rights are deserving of the highest degree of
protection and a constitution must provide for institutional mechanisms that will
be likely to ensure that such rights are realized.

Thisaccount of the underlying justification of socioeconomic rights also helps
to provide a response to the charge that these rights are wholly ‘indeterminate’
The account I have provided identifies two types of human interests, one more
‘urgent’ than the other, that such rights seek to protect. These rights require that
each individual be provided with, at the very least, the minimum basic resources

from having an impact on one’s life; they cannot guarantee happiness. See Bilchitz (2007:
63-64).

128.  Rawls (1993: 228-230) refers to these as ‘constitutional essentials’: ‘freedom of movement, free
choice of occupation and a social minimum covering citizen’s basic needs count as constitutional
essentials’ See also Michelman (2004).

129. Other justifications are possible but are also rooted in such a principle: one interesting
alternative account could be based in a theory of property rights. Since individuals are equally
important, the appropriation of property may only be allowed on condition that ‘as much and
as good’ must be left for others. Socioeconomic rights can be seen as entitlements guaranteeing
individuals at least a basic bouquet of goods that attempts to comply with this requirement in
a world that is largely owned. See Jonathan Wolff’s critique of Nozick’s entitlement theory of
justice in Nozick (1996: 102-115); and, generally, Waldron (1988).

130. Michelman (2004: 1410).
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necessary to avert acute threats to survival.'* This is the standard I shall term the
first threshold of provision or the ‘minimum core’'*

Yet, as has been mentioned, the protections offered amount to very little if
they guarantee the level of resources necessary to live a life of misery. They must
at least put individuals in a position where they can enable them to realize some
of the sources of value in their lives. In my view, the standard of provision that
socioeconomic rights should aim at is to guarantee that one is provided with the
general necessary conditions to be in a position to realize one’s purposes. This is
what I shall term the second level of provision or the ‘sufficiency threshold. That
would involve being provided with sufficient food, water, housing and health-care
so as to be a healthy, active functioning adult. Such a threshold is by no means
wholly indeterminate nor any less capable of application than most civil and
political rights. It is important to recognize that this account of the content of
fundamental rights does not necessarily determine the exact nature of the policies
that must be adopted in order to realize these rights; rather, such rights must
provide general guidelines that can function as a standard against which such
policies can be evaluated.'® The rights set out ultimately the terms in relation to
which these policies and legislative programmes can be judged.

As with all rights, socioeconomic rights are not absolute and the recognition
of two thresholds enables a meaningful approach to be developed that is sensitive to
the availability of resources as well as other normative and practical considerations
involved in translating these rights into reality.'* In the international covenants and
certain national constitutions, these considerations are taken into account through
the recognition of the obligation that states are obliged to achieve the ‘progressive
realization’ of socioeconomic rights. This notion has come in for particular

131.  That may be a very low level and there may be better and worse ways of guaranteeing survival:
yet, at the outer limit, a person deprived of food and water will not survive. Naturally, survival
cannot be guaranteed indefinitely and requires an understanding of average life expectancy.
Moreover, different conditions will be conductive to longer-term survival whilst others will
merely guarantee survival in the short-term. Similarly, individuals may need differing amounts
of food and water to survive. Despite these complexities, it nevertheless seems possible to
determine a general standard as to the minimum resources required to ensure human beings
are not subject to acute threats to survival.

132, 'This term is taken from General Comment 3 para. 10 and the approach referred to here may
overall be referred to as a ‘minimum core approach’ to socioeconomic rights. Such an approach
helps provide ‘economic and social rights with a determinacy and certainty’ (Van Bueren,
1999a: 57).

133.  Arguably, this captures the function of fundamental rights which allows the space for
engagement to occur between differing institutions as to how exactly best to realize these
rights. See Dorf and Friedman (2000: 82-83). In Bilchitz (2007: 197), I distinguish between
‘the invariant universal standard that must be met in order for an obligation to be fulfilled, and
the numerous particular methods that can be adopted in order to meet this standard and thus
comply with a constitutional obligation. As is argued further below, courts should not abdicate
their responsibilities to develop the content of the standards required by fundamental rights but
it is desirable for them to engage with other institutions and parties concerning the best manner
in which to realize these standards.

134. In Chapter 3 of Bilchitz (2007), I attempt to deal with some of the competing factors that may
modify the practical implications of enshrining socioeconomic rights in Constitution.
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criticism as to its indeterminacy and the charge is that it effectively weakens these
rights considerably.’®® In my view, the understanding I have presented above
provides a method of capturing what is meant by progressive realization whilst
still ensuring that socioeconomic rights have meaningful consequences for the
poor. At the outset, it is important to recognize a fundamental ambiguity in the
notion of progressive realization."** One way of understanding this notion could
be in relation to the fact that it imposes an obligation upon governments to make
a particular resource such as housing accessible to a greater number of people over
time. Progressive realization thus involves simply more people gaining housing
over time.

There are several problems with this interpretation. First, rights that are
to be progressively realized generally vest immediately in everyone. The failure,
for instance, to offer temporary alleviation of homelessness would result in some
never being able to enjoy the ‘full realization’ of their right (as some people would
succumb to the elements). For these people, their right of access to adequate
housing would be effectively negated. Secondly, this interpretation is unable to
capture the important point that some are at a greater relative disadvantage than
others in society. Consider a situation in which a government focused its housing
programme on those who could afford to repay loans that it granted for the
purpose of building houses."*” It seems that such a programme would constitute
‘progressive realization, on the above interpretation thereof, even though it
completely ignored those who are most significantly deprived - who cannot afford
the loan repayments. Such a case would demonstrate the failure to recognize the
priority that some interests must take over others. Such priority must be based on
the ‘urgency’ of the interests protected by the right.

An alternative interpretation of progressive realization, however, exists.
It involves understanding the notion to comprise two components: the first
component is a ‘minimum core obligation’ to realize the levels of housing required
to meet minimal needs; the second component is a duty on the state to take steps
to improve the adequacy of the housing. In other words, progressive realization
means the movement from the realization of the basic interest in housing to the
realization of the sufficiency threshold. Progressive realization does not mean that
some receive housing now, and others receive it later; rather, it means that each is
entitled as a matter of priority to basic housing provision, which the government

135.  Even at the time of the drafting of the ICESCR covenant, concerns were expressed that this
notion would ‘allow States to postpone the realisation of the rights indefinitely, or entirely avoid
their ...’ (see Craven 1995: 130-131).

136. These thoughts are developed further in Bilchitz (2007: 193-4).

137.  Inrelation to land reform, the government in South Africa has shifted resources away from the
poorest of rural workers to those who are relatively well-off. Roux (2002: 41) argues that the
Grootboom decision is deficient in that it would not provide a remedy for the worst off in such
cases.
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is required to improve gradually over time."* The obligation to improve access to
these resources can be assessed through whether government policy sets targets
for improvement and its success in meeting these targets. Such an interpretation
makes sense of the idea that socioeconomic rights have an aspirational dimension
but, like other rights, deserve this title as they impose short-term peremptory
obligations for the provision of certain goods. With this understanding of the
justification and content of socioeconomic rights, it is now important to consider
the implications of this account for the institutional mechanisms necessary for
their enforcement.

2.3. TOWARDS A REVISED JUDICIAL ROLE IN
SOCIOECONOMIC RIGHTS CASES

The enshrining of socioeconomic rights as higher norms, as I have argued,
suggests that the interests protected by such rights have a particular importance.
However, the mere placement of these rights in a constitution does not mean that
such rights will actually be translated into reality. The high-minded ideals of the
International Covenant and many constitutions are largely abrogated in practice
and it is consequently critical to consider the enforcement mechanisms for such
rights. Their placement as higher norms, at the very least, has implications not
only for the substantive content of these rights but also for the procedures through
which such rights are given effect to. Indeed, implicit in the notion that such
rights are higher norms is the idea that there is a need for special procedures to be
adopted to guarantee the enforcement of such rights.'* Without such procedures,
it is unclear in what sense these norms are ‘higher’ in that they do not place any
particular constraints on the development of other features of a society. There
must consequently be a mechanism whereby legislation and policies, for instance,
are considered in light of these higher norms to ensure conformity with them.'*

138.  What is critical here is an understanding of the notion of ‘priority’. ‘Lexical priority’ would
require that a government have to devote all its attention to realizing the minimum core and only
then could it turn to matters beyond this threshold. I prefer an alternative notion of priority that
lacks this absolute and rigid nature which I refer to as ‘weighted priority’ This notion involves
two components: first, it involves the idea that those interests which have priority are those we
have particularly strong reasons to value and require strong countervailing considerations to
outweigh them; secondly, special consideration should be given to the interests of the worse off
and benefits to them given more weight in any consideration of what course of action should
be pursued. Two important implications flow from this reasoning: first, rights protecting the
first threshold are not absolute; and secondly, there will have to be a justification provided for
not realising these minimal interests, and that justification must meet stringent standards. For
a fuller discussion of these differing notions of priority, see Bilchitz (2007: 208-215).

139. It should be evident that socioeconomic rights are not unique in this regard and that all
features of a higher law such as Constitution will require special procedures to ensure that their
provisions are complied with.

140. See Michelman (2004: 1411): ‘[L]egitimacy, Rawls says, depends on ascertainable compliance
by all ordinary lawmaking with (morally adequate) constitutional law"*
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It is possible to design such mechanisms in different ways: a special
parliamentary committee could be set up, for instance, to evaluate compliance.'"!
The difficulty with such a procedure, however, is to provide adequate institutional
guarantees that would ensure that the body concerned is not simply a ‘rubber
stamp’ for decisions made by the ordinary legislative or executive bodies that fails
to protect the higher norms properly. Such institutional guarantees would seem
to require some level of structural independence, impartiality in judgment and
expertise on the interpretation of fundamental rights. Placing politicians in charge
of such a body may have a number of disadvantages: they may lack the expertise
to deal substantively with matters of fundamental rights and their focus may be on
making judgments that maximize their chances for re-election rather than for any
principled reasons rooted in rights-based concerns.!** The focus on re-election
may also entail that appointees to such a committee seek to replicate the wishes of
those interest groups likely to keep them in power, thus preventing minorities and
other groups from having their rights properly considered.'

For these and other reasons, many countries have thought it preferable to
give powers of review to judges to ensure that these higher norms are complied
with by other branches of government.'* The judiciary is believed to have the
requisite structural independence, as well as training, to interpret fundamental
rights.!** It has also been seen as better placed to exercise judgments concerning
fundamental rights in a manner that is not subject simply to the representation of
particular interest groups.'* The interests of the poor have also been particularly
badly protected in democracies: in some cases this arises through middle-class
majorities primarily being catered to, the lack of mobilization of the poor and

141. The United Kingdom, for instance, has a Joint Parliamentary Committee on Human Rights
whose duty it is, amongst other things, to evaluate compliance of the United Kingdom domestic
legislation and policies with international human rights instruments.

142.  Pitkin (1967: 219) states that ‘[t]he modern representative acts within an elaborate network of
pressures, demands and obligations’

143. I do not seek to deny the possibility that some such procedure may work efficiently to guarantee
higher norms but rather to suggest the difficulties that face the design of such a procedure. For
a critique of a proposal to place such review powers within special administrative agencies, see
Fiss (1979: 33-35).

144. See Ackerman (2000: 665) where he states that ‘without the institution of judicial review, the
reigning parliamentary majority will have overwhelming incentives to ignore prior acts of
popular sovereignty whenever it is convenient’

145. I do not seek to provide a comprehensive justification for judicial review of fundamental
rights here; the focus of this chapter rather assumes judicial review can be justified and
seeks to determine the appropriate conception as to how judges should execute their role in
this regard. Of course, the latter conception requires some understanding of the reasons for
judicial interventions and such reasons as will be seen play an important role in deciding upon
appropriate remedies in socioeconomic rights cases.

146. I have defended judicial review in Chapter 4 of Bilchitz (2007) based upon epistemological
advantages that judicial decision-making has over legislative and executive decision-making
in relation to fundamental rights. See also Fiss (1979: 13) who regards the advantages of the
judicial role as involving the participation in a dialogue and independence as well as Chayes
(1976: 1307-1308).
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the failure of politicians adequately to protect the needs of the poor.'*” Judicial
review of fundamental rights in many countries offers a particularly strong
mechanism for enforcement where judges are granted the powers to strike down
legislation, programmes or policies that do not conform with these rights and to
place positive obligations upon the government to realize them.'® Nevertheless,
particularly in the context of socioeconomic rights, the institutional concerns
raised in Section 2.1 have been used to provide support for the contention that
even where judges are provided with strong review powers, they should exercise
such powers with restraint (Lenta 2004: 568). That notion of restraint alone fails to
provide any proper guidance as to when judicial decision-making is appropriate
in this area and, a general deferential attitude, could in fact lead judges to fail to
realize the very role that has been provided to them: to uphold the higher norms
of a society. In so doing, misplaced fears about the legitimacy of judicial action in
this area may in fact lead to a deficit in the very legitimacy of a country’s social
ordering. Consequently, the legitimacy of judicial decision-making in this area
must be determined largely in terms of whether its interventions are focused upon
realizing the fundamental rights in a constitution.'*

Thus, the nature and scope of the judicial role in this area, in my view, should
be determined by its purpose: to ensure that other structures of government comply
and give effect to the higher norms of the society (see Mbazira 2007: 21). Since
the judiciary is charged with protecting the very legitimacy of the very democratic
system itself, this fact provides an argument for strong effective measures to be
taken where these are necessary to ensure the realization of such rights.

2.3.1. Content and Institutional Concerns: The
Factors Determining Judicial Interventions

These conceptual considerations can assist in determining in a more concrete
manner the nature of the role that a judge should assume in socioeconomic rights

147.  Ackerman (2000: 724) notes in the context of the United States that ‘most politicians will
usually maximise their reelection chances by giving greater weight to the interests of the rich
and educated. He notes the ‘uncanny ability of elected legislatures to tolerate the entrenched
injustices of the status quo’ and that some advocate ‘some new uses of the separation of powers
as a potential remedy’. This chapter can be seen as an attempt to explore how the judicial function
can be developed so as to provide effective remedies for such injustices (contra Ackerman’s own
scepticism of the role of the judiciary in this regard) .

148. This can be contrasted to ‘weak form’ judicial review that allows judges merely to scrutinise
such legislation or policies for compliance but the effect of such scrutiny does not result in
binding orders to remedy a defect, should one be found. As Waldron (2006: 1354-1355) points
out, there are varying degrees of strength of judicial review, though I simplify for the purposes
of this argument.

149. ‘In my view, judicial action only achieves such legitimacy by responding to, indeed by stirring,
the deep and durable demand for justice in our society’ (see Chayes 1976: 1316). However,
others see the substantive justification for judicial review as insufficient and require that judicial
remedies incorporate certain elements that also enable such a process to have procedural
legitimacy (see Sturm 1991: 1403).
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matters.'* First, a central task of the judiciary is to provide content to these rights.'*!

This is an area where the judiciary as an institutional mechanism has a particular
advantage. The judicial role is often taken to involve the interpretation of rights,
and lawyers are trained at law school to engage with questions of fundamental
rights. Legislators are not particularly well-qualified to expound upon fundamental
rights and are often motivated by political considerations in the positions they
adopt. Judges, particularly in constitutional courts, often have time to consider
these matters and are insulated against having to win elections and represent the
interests of particular groups in society. They are also well-versed in using public
reasons to develop conceptions of the foundational commitments of a society that
the legislature and executive often lack.'”

The account of content I have provided, however, suggests that judges, in
developing the interpretations to be afforded to these rights, need to articulate
standards against which government action can be evaluated. They need not,
however, determine the exact manner in which these standards are to be realized
in practice. Whilst the very content of socioeconomic rights standards has been
underdeveloped, it is also vital to ensure that these standards translate into concrete
results for the poor. I have argued that one of the strengths of the judiciary lies in
being able to set the standards of provision required by these rights: but, once such
a determination has happened, how are these standards to be translated into more
concrete remedies in such a way that is effective and still respects institutional
constraints?

In order to answer this question, it is important to consider the various
ways in which violations of socioeconomic rights may take place. The first area
where such matters arise is in the design of a law, policy or programme. Such

150. The considerations outlined in the context of socioeconomic rights may also apply in the
context of remedies given in other areas of the law and in particular in the public law sphere
in general: for a detailed theory of the appropriate judicial role and remedies in the context of
public law, see Sturm (1991).

151. Indeed, Fiss (1979: 29) sees the very function of courts as being ‘to give meaning to our public
values not to resolve disputes.

152.  Rawls (1993: 231-240) states that whilst citizens and legislators need not justify why they vote
as they do and fit them into a coherent series of reasons, ‘the role of justices is to do precisely
that and in doing it they have not other reason and no other values than the political. As such,
a Constitutional Court can be see as an ‘exemplar of public reason’. This reasoning helps explain
why the ‘reasonableness approach’ to judicial review discussed in Section 2.1 fails to achieve
the very advantages that giving review powers to judges in fact provides. First, creating a highly
flexible standard with minimal content fails to provide a standard against which the legislature
and executive can clearly measure itself. Thus, it prevents the legislature and executive from
designing their programmes so as to realize these rights as they have no clear conception
provided as to what they mean. Secondly, without making explicit an understanding of what
these rights entail, the judiciary fails to show why indeed it has advantages over the legislature in
this area: that in fact, it has a conception of the content of these rights which it has the expertise
to expand upon. Finally, where a relatively clear conception of their content is provided, the
judiciary places constraints upon itself as to when it may intervene or not: this allows for a
space beyond rights-based review where the judiciary may not intervene. Where the rights
themselves lack content, then any determination will lack a principled basis, one of the key
advantages of giving the judiciary control over socioeconomic rights.
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a programme or policy may fail to help ensure that individuals are guaranteed
the level of resources necessary to meet the minimum core or the sufficiency
threshold. The role of the judiciary here is to evaluate such a law, programme or
policy against these standards and, if it is not in compliance, to declare that the
government is in breach of its human rights obligations. Declaratory relief has the
benefit of highlighting non-compliance and providing an indication as to what
can be required in order to remedy non-compliance. However, such relief alone
may be ineffective by failing to require action to remedy such non-compliance.'*
Given the importance of the interests involved, mandatory orders will often be
required for the effective enforcement of such rights:*** if so, what form should
such orders take?

It is important to recognize that such orders may have consequences for
individuals that go beyond the litigants in a particular case.”” In order to prevent
unequal access to social resources, orders to realize socioeconomic rights will
often need to ensure that provision is made in terms of a co-ordinated programme
or policy. Individuals must benefit from the litigation but such benefits need to be
arranged in such a way that all other individuals equally benefit. Moreover, the
objections against judicial involvement in socioeconomic rights cases have been
focused often upon the fact that ‘an economic right can be realised in more than
one way, and that judges lack the expertise and the accountability which would
qualify them to choose among the alternatives’ (Mureinik 1992: 468). Even if we
accept the validity of this objection, it is nevertheless possible to envisage effective
judicial remedies that respect the relative institutional competences of different
branches of government. Thus, for instance, since there may be a range of possible
methods through which to conduct a programme to ensure adequate nutrition for
all, the judiciary could identify the violation and then refer the matter back to the
executive (or legislature) requiring this branch of government to remedy the defect
in an existing programme. The executive could then bring in experts to design the
most effective nutrition programme. A report-back or oversight procedure could
then allow the judiciary to ensure that whatever programme is designed, it meets
the standards required by the socioeconomic rights in the constitution.

A programme or policy may also fail to be applied fairly or equally. The
judiciary is well-placed to consider challenges in this regard and to ensure on
the basis of administrative law or equality considerations that these failures are

153.  This would mean that the judges would abdicate responsibility for the efficacy of their orders
and ensuring the protection of fundamental rights. Such a concern for efficacy ‘need not be seen
as an assertion of will, but as a willingness of the judge to assume responsibility for practical
reality and its consonance with the Constitution’ (Fiss 1979: 58).

154.  See Fose v Minister of Safety and Security 1997(3) SA 786 (CC) at para. 69 where the South
African Constitutional Court held that an ‘appropriate remedy must be an effective remedy for
without effective remedies for breach, the values underlying and the right entrenched in the
Constitution cannot properly be upheld or enhanced... Courts have a particular responsibility
in this regard and are obliged to forge new tools’ and shape innovative remedies, if needs be, to
achieve this goal

155.  This is a general consequence of structural orders: see Fiss (1979: 17-28).
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remedied.”™ In the face of a recalcitrant administration, the judiciary may well
need to adopt a stringent, interventionist remedy to ensure that the policy or
programme is indeed applied fairly or equally.

Finally, a programme or policy may in fact be in accordance with the
socioeconomic rights in a constitution but may not be implemented. This may
arise for a range of reasons, including a lack of qualified staff to implement the
programmes, alack ofadministrative will, or resource constraints. The latter ground
would presumably be taken into account in determining the kind of programme
and priorities that a state can afford and in determining what obligations a state
is required to realize, even if this falls short at present of the full realization of the
right. **” The capacity and administrative problems suggest that the executive may
not be fully capable of ensuring the implementation of the rights. The judiciary,
tasked with ensuring that these rights are realized, may well have a role to play in
unblocking these obstacles to implementation through, for instance, appointing
managers or commissioners to supervise the realization of those rights.'s®

What is clear from this analysis is that the institutional concerns outlined
in Section 2.1 do not provide reasons for the judiciary to refrain from providing
effective remedies in socioeconomic rights matters. The institutional concerns do,
however, place certain limitations on the nature of the remedies that the judiciary
should impose for the enforcement of positive obligations on the part of a state.
These considerations suggest that in defining the appropriate intervention of the
judiciary in a particular case, the following three factors should be considered:
first, the content of such rights and the importance of the interests being protected;
secondly, the institutional reasons for judicial intervention in a particular case
and why such rights are not being protected by other structures; and finally,
the limits of judicial capacity and reasons for involvement of other branches of
government (or sectors of society) in realizing these rights.”** In order to render
the discussion more concrete, I shall now consider the remedies imposed in two
important socioeconomic rights cases — one in India and the other in South Africa
- in light of these three factors. This will provide an understanding of how this
model is to operate as well as suggesting certain ways in which we need to revise
our conception of the judicial role in order to render socioeconomic rights more
effective.

156.  An example of such an equality challenge in the context of socioeconomic rights claims would
be the case of Khosa v The Minister of Social Development 2004 (6) SA 505 (CC).

157.  The court would need to consider whether or not the standards set by socioeconomic rights
could be met within the available resources of a state or whether they in fact would require, for
instance, prioritization of the minimum core.

158. In the United States in cases, for instance, relating to school desegregation, a ‘special master’
has been appointed and ensure effective relief is provided (see Fiss 1979: 56); in India, expert
commissioners have been appointed (see the PUCL case discussion below).

159.  See Bollyky (2002: 165) who also outlines a paradigm for considering judicial remedies of
socioeconomic rights violations. Whilst there are certain similarities in our accounts, Bollyky
importantly does not place emphasis on the second factor I have outlined which recognizes
that there are often institutional reasons why the judiciary should intervene in particular
circumstances that need to be considered when developing a remedial approach.
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2.3.2. Innovative Judicial Remedies

(i) PUCL

An important and unprecedented case concerning the right to food was launched
before the Indian Supreme Court by the People’s Union for Civil Liberties (PUCL).*®°
Through a broad interpretation of the right to life, the Indian Supreme Court has
effectively recognized a number of justiciable socioeconomic rights.'® The PUCL
petition sought to argue that the right to food of India’s citizens entailed that the
country’s massive food stocks, that were being hoarded with no possibility of being
sold, should be used without delay to prevent starvation and hunger. Initially, the
petition was focused on emergency measures to alleviate the hunger caused by the
drought in Rajasthan but, over time, it was extended to require the government to
put in place permanent arrangements to avoid hunger and starvation.

Whilst the Supreme Court has not issued a final judgment in this matter, it
made its jurisprudential stance clear in the following statement on 23 July 2001:
‘in our opinion, what is of utmost importance is to see that food is provided to
the aged, infirm, disabled, destitute women, destitute men who are in danger
of starvation, pregnant and lactating women and destitute children, especially
in cases where they or members of their family do not have sufficient funds to
provide food for them’'* This finding expresses the court’s view that the content
of the right must at least be determined so as to provide food for individuals that
are starving. In light of this finding, between July 2001 and January 2008 the court
issued a number of interim orders that have been of major importance in giving
effect to the right to food in India.'®*

First, the court ordered the government to introduce a midday prepared
meal at all government or government-assisted primary schools with a minimum
content of 300 calories and 8-12 grams of protein per day for a minimum of 200
days in the year. The meal, it provided, must not simply consist of dry food but
must be freshly cooked. Secondly, it ordered the extension of food security benefits
(through a card system) that effectively guarantees food benefits to all those who
are below the threshold including the aged, the infirm, the disabled, and destitute
men and women, including pregnant and lactating destitute women. Thirdly,
it ordered the full implementation of another six nation-wide food security
schemes. These included the provision of a minimum amount of grain per family
per month and ensuring the proper functioning of social security schemes such
as old age pensions. The court also ordered the implementation of a programme

160. PUCL v Union of India (Writ Petition [Civil] No 196 of 2001). The final judgment has not been
given in this case though several interim orders have been made. Details of those orders can be
found at http://www.righttofoodindia.org/orders/interimorders.html

161.  Olga Tellis v Bombay Municipal Corporation AIR 1986 SC 180 and Shantistar Builders v Narayan
Khimalal Totame AIR 1990 SC 630.

162. See the summary of the finding of the court at http://www.righttofoodindia.org/orders/
interimorders.html

163.  Only some of the Supreme Court’s findings will be summarized here.


http://www.righttofoodindia.org/orders/interimorders.html
http://www.righttofoodindia.org/orders/
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to guarantee pregnant mothers and children below school-going age minimum
levels of calories and protein. Fourthly, it directed the government to increase
its budgetary allocations to schemes that sought to guarantee employment (and
thus provide people with the means to acquire food). Finally, it appointed two
Commissioners to monitor the implementation of the court’s orders and to report
back to the courts. It also provided that states would appoint assistants to the
commissioners and that certain officials would be held responsible for starvation
deaths in their states.

The remedy in this case is of great importance in order to understand what
the judicial role in socioeconomic rights cases will entail. First, the Court has
released a series of interim orders (see Mahabal 2004). It has considered various
aspects of state policy, and over a period of time evaluated the impact and problems
with a number of these policies. The interim nature of the orders has essentially
meant that there is no final determination but a continued engagement between
the courts and other branches of government. Orders have been made once the
court is satisfied that a particular course of action is mandated in order to protect
the right to food.'** Secondly, the Court has not merely left implementation up
to the government. It has appointed Commissioners to monitor implementation
to ensure that the orders are given effect to. It has thus adopted a managerial role
to ensure that these rights are implemented. In a number of states, the midday
meal programme, for instance, was not implemented, and further orders had to
be made to ensure the fulfilment of the court’s directives. Such monitoring also
allows the court to become aware of problems with its orders, to make them more
specific and to identify and remove obstacles to implementation. The court also
recognized the importance of Commissioners working together with NGOs and
other actors in this area.

164. 'The interim orders in the PUCL case should be distinguished from the orders made in the
Grootboom case (2001(1) SA 46 (CC)) which were not in fact interim but final orders. In the
latter case, the Court made two orders. The one order sought to deal specifically with the plight
of the community in Wallacedene, and essentially rendered a settlement agreement between
the parties an order of court after the government failed to implement this agreement. See
Grootboom v Government of the Republic of South Africa CCT 38/00. As far as the author is
aware, no continued oversight was exercised by the court in relation to progress in implementing
this order. The second order was made at the end of the judgment in Grootboom and represents
the main order of court arrived at as a result of considering the government’s constitutional
obligations in terms of the right to have access to adequate housing. This order also did not
provide for the court to have oversight over the implementation thereof, preferring to place
this responsibility on the South African Human Rights Commission thought the reports of
this body lack any binding quality. The lack of a strong supervisory component to the order
impacted upon the interpretation placed by the government on the judgment as well as
the implementation thereof (see Pillay 2003: 255). It took four years for the government to
produce what appears to be a policy response to the judgment and, even then, that response is
deeply flawed: see McLean (2007: 55-21) and Bilchitz (2007: 254-257). The problems with the
Grootboom orders suggest the need in socioeconomic rights cases for continued supervision by
abody with the power to order binding changes in the implementation of the orders. The Indian
interim orders allow for the continued intervention and monitoring of the court which is more
likely to lead to improvements in enforcement than a once-off order without any supervisory
component.
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As a result of the Court orders in the PUCL case, over 100 million primary
school children in India now have at least one meal a day.'® Many destitute people
will receive food allowances.'®® The court’s approach and role can be evaluated
in relation to the three factors outlined above. First, the importance of the issue
meant that the court could not abstain and allow the government simply to ignore
the severe malnutrition in the country. The court can, however, be criticized for
failing to release a judgment on this issue clarifying the content of the right in
question. Essentially, it has chosen to develop such content through the orders it
has provided but this fails to provide clear guidance as to the standards that state
nutritional programmes are required to meet. Secondly, the fact that no proper
food programme had been implemented in India and that there was a lack of
public discourse surrounding hunger prior to the case (see Dreze 2003) meant
that there was a dire need for the higher norms of the society to be enforced.
The involvement of the judiciary was necessary to ensure that the interests of
starving individuals were realized: such an intervention, however, also helped
mobilize individuals around the issue and to ensure discussion happened within
the democratic space. Finally, the limits on judicial capacity and expertise in this
area meant that there was a need to engage other branches of government in
determining the concrete implications of the court orders. Moreover, the court
sought to engage expert commissioners to preside over the implementation of the
orders. An understanding of the limits of its own capacity thus helped develop an
innovative process that could lead to the more effective implementation of these
rights.

(ii) Rand Properties

A second case illustrates the possibilities for novel remedies to improve the
participation of vulnerable individuals in policy decision-making that impacts
upon their lives. The judicial process here helps bridge the divide in cases of social
conflict whilst ensuring that the government is not able to adopt a heavy-handed
approach when dealing with the most basic interests of individuals. The case
concerned a group of people living in the inner city of Johannesburg in buildings
that the local authority declared unsafe. The condition of the buildings was

165. Jean Dreze (quoted in Zaidi 2005) states that ‘It is hard to imagine how mid-day meals could
have been extended to 100 million children within three years without the firm intervention of
the Supreme Court. See also the report on this programme written by A. De, C. Noronha and
M. Samson found at http://www.srtt.org/downloads/CORDMiddayMealsProjectReport.pdf
concerning the implementation of the midday meal programme. The authors indicate that in
Delhi alone, 950,000 schoolchildren in 1,863 schools are provided with a freshly cooked meal
each day.

166. I do not wish to suggest that the litigation has solved the problem of malnutrition in India.
However, both in terms of the political sphere, public discourse and actual provisioning, the
PUCL case has had an impact upon food insecurity in India. For a fuller discussion of the
position in India relating to the implementation of the right to food, see the report of the Special
Rapporteur on the Right to Food (Jean Ziegler) on his mission to India found at http://www.
righttofoood.org/India%20PDE.pdf


http://www.srtt.org/downloads/CORDMiddayMealsProjectReport.pdf
http://www
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described by the court as ‘appalling, abysmal and at times disgraceful*®” and there
were fire and safety hazards in all buildings. In relation to one of the buildings
(and similar findings applied to the other), inspectors from the city found the
following conditions: ‘all the floors were flooded with sewer water and that water
ran through the building and spilled out of the parking level onto the pavement.
The team also found that the building was a fire hazard because there were no fire
extinguishers, the fire hydrants were unusable, there was no water supply, smoke
and draught doors had been broken and unsafe electrical wiring abounded. In
the event of a fire, the occupants would not be able to escape or be rescued. The
team concluded, in short, that the building was a fire trap.'®® In response to these
findings, the city issued eviction notices to the occupiers of these buildings (a
few hundred persons). However, these people had lived in these conditions for
a substantial period and were extremely poor. The little income many of them
managed to accumulate arose from informal sources in the inner city. These
individuals argued that the local authority was required to consult them prior to
the issuing of any eviction notices. Moreover, in terms of their right to have access
to adequate housing given in the South African Constitution, they claimed that
they were entitled to alternative accommodation being provided, and that such
accommodation should be in the inner city, accessible to their current sources of
income, job opportunities and social services.

The case was a difficult one as the conditions of the buildings were dire and
represented possible threats to the survival of the individuals living there. On the
otherhand, toremovetheindividualswithout providingalternativeaccommodation
was to place these individuals in a worse position where they were without any
shelter or home and thus to create an actual threat to their survival. After differing
decisions were reached in the lower courts'®, the matter reached the Constitutional
Court. Having ventilated the issues during a hearing, the court decided, prior to
issuing a judgment on the matter, to issue an interim order. The court in this order
directed that the parties are required to engage meaningfully with one another to
resolve the issues arising in the case in light of constitutional values and duties.'”
Moreover, they were required specifically to discuss the alleviation of the plight of
the residents living in the building so far as was reasonably practicable.” The court

167.  City of Johannesburg v Rand Properties (Pty) Ltd 2007 (6) SA 417 (SCA) at para 2.

168.  City of Johannesburg v Rand Properties (Pty) Ltd 2007 (6) SA 417 (SCA) at para 8.

169. The High Court decision can be found at 2007(1) SA 78 (W) and the Supreme Court of Appeal
decision was unreported at the time of writing but can be found at http://www.law.wits.ac.za/
cals/Rand%20Properties/innercityjudgment_SCA.pdf

170.  Such an order recognizes the value of participation by stakeholders in matters affecting their
most basic interests (see Mbazira 2007: 16-18).

171.  Interim Order Various Occupiers v City of Johannesburg (case CCT 24/07). The court’s order is
very terse and under-developed: it does not, for instance, provide guidelines to ensure that the
individuals who interests were affected would be able to have an equal say in any outcome and
to ensure that the lawyers were accurately representing the desires of the individuals concerned.
These problems are replicated in the final judgment discussed below. As Sturm notes (1991:
1414-1416), the bargaining model for remedies needs to ensure the participation of all those
affected by the outcome as well as the accountability of representatives (legal or otherwise) to


http://www.law.wits.ac.za/
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also placed a deadline for these negotiations to be completed. 1”2 After roughly two
months of negotiation, a settlement was reached by the parties on certain of the
issues which had the following main components: the city agreed to take interim
measures to improve the conditions of the existing properties to make them more
habitable (these included, for instance, the provision of potable water, portable
toilets and fire extinguishers); within three months, the existing residents of these
buildings would agree to move to accommodation that the city had identified for
them within the inner city area; and a process of consultation and engagement
would exist surrounding the relocation.'”

This case is instructive on many levels and again shows the usefulness of
the three factors outlined above in determining effective judicial interventions in
socioeconomic rights cases. First, it was evident that the very basic interests of the
residents of these buildings were affected and thus that this was a matter of great
importance, implicating the fundamental interests protected by socioeconomic
rights. The city (if we take them to have been acting in good faith) sought to
prevent harm from coming to these people: yet, it acted in such a manner that
would have worsened their already difficult plight. Part of the problem with the
court’s interim order is its failure to provide any adequate guidance concerning
the standards that any settlement between the parties had to conform with.
Apart from very terse references to Constitutional values and the plight of the
individuals, the court places no constraints on the outcome of such negotiations.
This is deeply problematic in that the framework for any such negotiation should
be the realization of the fundamental rights of the individuals concerned. Where
negotiation occurs without such clear guidelines, then it is possible for vulnerable
individuals, who are often in a weak bargaining position, to agree to solutions that
effectively deprive them of some of their fundamental entitlements. A court thus
seeking such an innovative order must not abdicate its standard-setting function.
Through setting fundamental rights constraints upon a negotiation process, the
court will in fact aid in the development of a just outcome.'”

those affected. The court also provides very little guidance as to the standards with which such
an agreement must comply.

172.  Sturm (1991) has developed a range of models to categorize novel remedies in public law matters.
The interim order in Rand Properties model would be an instance of the ‘bargaining model’ (pp.
1368-1370) in terms of which courts seek to induce bargaining to produce agreement on a
remedy.

173.  Settlement agreement (29 October 2007) between parties which was endorsed by the
Constitutional Court and made an order of court on 5 November 2007.

174. In its final judgment on the matter, the Constitutional Court speaks about the objectives of
engagement between the parties (paras 14-18). However, the constraints it places upon the
parties (particularly the government) are extremely vague and do not go much beyond the
exhortation that the government has a duty to be reasonable. The flawed nature of the Court’s
approach to socioeconomic rights (discussed in Section 2.1 above) thus has a negative impact
upon the meaningfulness of the guidance it can provide to those engaged in negotiations
relating to the realization of these rights. See Occupiers of 51 Olivia Road, Berea Township and
197 Main Street, Johannesburg v City of Johannesburg (Case CCT 24/07). It can be found at
http://www.constitutionalcourt.org.za/Archimages/11581.02.08. PDF
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Secondly, the local elected government had acted in a manner that was
paternalistic and sought to protect the interests of individuals without consulting
such individuals about their own plight. The existence of justiciable socioeconomic
rights in the South African constitution allowed the residents in fact to have a say
concerning their future and to articulate their complaint against the actions of
the local authority in court. These vulnerable people whose most fundamental
interests were placed in jeopardy had no outlet in other democratic institutions
and consequently required judges to protect them against possibly fatal harms.
Finally, the judges decided that an imposed solution in this instance would not
necessarily be optimal: by ordering that the people could stay in the buildings,
the problem concerning the unsafe conditions therein would remain; by ordering
that the people could be evicted, the court would only exacerbate the already
desperate plight of these individuals. Since there were several possibilities to
resolve the dispute, the Court decided that an optimal solution could be reached
by the parties themselves. Thus, the judges compelled the parties to discuss the
issues, effectively forcing the city to encompass the opinions and participation
of those impacted upon by its desired course of action. That engagement in turn,
with reference to a framework of constitutional values, allowed an agreement to be
reached that sought to resolve the dilemma the litigation had created and provide
a solution that both sides could agree to. Should they not have reached such an
agreement, the court would have had to step in and make a decision (as the lower
courts had): nevertheless, the threat of judicial intervention provided an impetus
for a mediated settlement.

2.3.3. Towards a Revised Conception of the Judicial
Role in Socioeconomic Rights cases

An analysis of these cases suggests some more general conclusions that we can
reach concerning the nature of the judicial role in enforcing socioeconomic
rights.'” First, instead of conceiving of judicial review in a conflictual manner,
the remedies that are developed can be collaborative in nature (see Davis 2006:
323-324): the judiciary should not merely conceive of itself as ordering the other
branches of government to perform; nor should judicial intervention be conceived
of as interference with other ‘more legitimate’ branches of government. Rather,
each branch is required to perform different tasks aimed at the realization of the
rights: the judiciary gives content to the standards that programmes are required
to meet and applies them in particular instances; the executive is tasked with

175.  Thatrole bears similarities to other cases of remedial decision-making in public law matters and
may be one suitable in general where the positive obligations of the state are at issue: see Sturm
(1991). There has been much interest in academic writing relating to the so-called structural
interdict in such cases: see, for instance, Budlender and Roach (2005: 325fT.), Pieterse (2004)
and Mbazira (2007).
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ensuring that it acquires the expertise to ensure that such standards are met.”
This allows, for instance, for the judiciary to send a matter back to the executive
where an initial programme does not conform to the socioeconomic rights
provisions. The executive in turn then revises the programme and can re-submit
this to the judiciary for approval that it meets the standards. If it does not, it
can be sent back and the process repeated such that an improved programme is
designed that has the benefit both of technical expertise as well a determination
as to its consistency with fundamental rights.””” Such an order is often referred
to as a structural injunction in that the order seeks to ‘remove the condition that
threatens constitutional values’ (Fiss 1979: 28) and requires a ‘long, continuous
relationship between the judge and the institution: it is concerned not with the
enforcement of a remedy already given, but with the giving or shaping the remedy
itself” (Fiss 1979: 27).

Secondly, the judiciary should not be afraid to go beyond its traditional role
as an umpire adjudicating a dispute between parties; rather it should conceive of its
role in this area, in appropriate circumstances, as supervising the enforcement of
rights. As such, it may need to include within its purview certain facets that allow
it to adopt a ‘managerial’ role in the process of enforcing rights. This could occur
for instance by the appointment of special personnel to monitor the progress of
its orders in a certain respect and the adoption of more inquisitorial rather than
accusatorial procedures.

Finally, aware of the institutional concerns relating to the judicial function,
courts may, at times, remove themselves from the prime decision-making role
effectively to encourage more optimal solutions to be reached between parties
themselves.'” These optimal solutions must however occur within the constraints
of what the constitution requires and protection for fundamental interests. A
conception of the standards of provision required by such rights is thus important
so as to guide parties engaging in such negotiations. In crafting remedies, however,
institutional solutions may well involve the judiciary adopting a ‘mediating’ role

176.  This process may be seen as an instance of what certain authors refer to as ‘shared constitutional
interpretation’ See Dorf and Friedman (2000: 106) who argue that the famous case of Miranda
v Arizona 384 US 436 (1966) establishes a ‘constitutional right to procedures that are adequate
to inform a suspect of his right to remain silent in the face of custodial interrogation and a
constitutional right to procedures that provide a continuous opportunity to exercise the right
to remain silent throughout custodial interrogation. However, they argue that the legislature or
states are given the space in which to develop the exact nature of these procedures and how they
are given effect to and the space here is opened for constitutional experimentation that may lead
to ever better ways of protecting these basic rights.

177.  See Allison (1994: 382) for a discussion of adjudication which is conceived of as ‘collaborative
expert investigation’

178.  See Port Elizabeth Municipality v Various Occupiers 2005(1) SA 217 (CC) at para 39 where the
court stated that ‘[w]herever possible, respectful face-to-face engagement or mediation through
a third party should replace arm’s length combat by intransigent opponents.
See also in this volume Chapter 8, Vernor Muiioz Villalobos, Tmproving the Right to Education,,
on the judicial role; and Chapter 9, Gerard Quinn and Christian Courtis, ‘Poverty, Invisibility
and Disability - the Liberating Potential of Economic, Social and Cultural Rights’
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rather than an arbitrating’ one.'”” Nevertheless, it is important for such mediation
to work such that the judiciary retains the ability to make a final binding judgment.
Moreover, its imposition of time limits on the mediation assists in the speedy
resolution of such disputes.

Perhaps this can analogized to certain other processes in law where there are
unequal power relations between the parties. An interesting instance of this is in
labour law: in South Africa, for instance, labour disputes between an employer and
employee are in most instances first required to go through a process of mediation
and only then, where such a resolution is not possible, is an arbitrated solution
arrived at where a binding decision is provided.'® The context of employment
law is one where there is often severe inequality between employer and employee
(particularly in a situation of high unemployment) with often little incentive on
the part of the employer to negotiate with the employee. The threat of a binding
judgment that may find against the employer can provide an impetus for reaching
a more consensual agreement between the two.

A similar process can be said to be at play in relation to the judicial review
of fundamental rights and, particularly in this context, socioeconomic rights. The
poor and vulnerable often have little to no bargaining power with the government
and may just be subject to its actions, however misconceived. Socioeconomic
rights essentially protect those in society who are vulnerable as a result of lacking
adequate resources to live a decent life. In many countries, such individuals
will be in the minority and they may not be electorally significant. In such an
instance, a government may well design policies to meet the needs of the better
off rather than those of the poor. Of course, in other countries, there may be large
numbers of individuals who are in dire need. Some individuals in this group will
be extremely vulnerable with very little ability to participate in politics. Others
may participate in politics but often the interests of their representatives may, to
an extent, be at odds with their own. The interests of the poor may thus not be
effectively translated into social policy and programmes or, alternatively, be only
weakly taken account of in this process.

Providing justiciable socioeconomic rights allows such individuals to turn
to another institution with a different make-up, structure and expertise to request
a judgment that their interests have not properly been accounted for."*! The courts
here can help restore the power imbalance of the poor by providing them with a

179.  See Lopes (2006: 193) on the mediating role of courts: unlike Lopes, in my view, the mediating
function does not exclude an arbitrating function and in fact the latter may help ensure that the
mediation process is taken seriously.

180.  Section 133, 135 and 136 of the Labour Relations Act 66 of 1995 provide that there must be
an attempt first to mediate the dispute through a conciliation process and, only if it cannot
be resolved, is the dispute referred to arbitration. These processes take place through the
Commission for Conciliation, Mediation and Arbitration (CCMA). For a brief account of these
procedures, see Grogan (2007: 438-448).

181. Davis (2004: 62) sees socioeconomic rights as imposing a duty of accountability on other
branches of government to preserve and promote the very basic cornerstones of the society.
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remedy against actions that run counter to their interests. '*Interestingly, Rand
Properties suggests the possibility that such socioeconomic rights claims can also
help enhance the participation of the poor in decisions that impact upon their
lives. The courts may thus at times abstain from imposing a solution, and require
the parties to negotiate with the possibility of reaching a more optimal resolution
to the conflict than would occur if a solution were imposed. Of course, the threat of
a binding judgment without the party’s consent must be real, in order to motivate
the parties to reach a better solution than perhaps a judicially imposed resolution
could achieve. The case thus highlights the powerful possibilities that exist for the
judicial branch - often seen as counter-democracy - in fact to enhance democratic
processes and ensure that people are indeed able to participate in decisions that
affect their most fundamental interests (Van Bueren 1999: 57).

2.4. CONCLUSION: MAKING SOCIOECONOMIC
RIGHTS EFFECTIVE

Questions surrounding the appropriateness of the judicial role in socioeconomic
rights cases have often hampered the development both of the content of these
rights as well as innovative remedial approaches. In this chapter, I have argued that
institutional concerns should not be involved in determining the content of these
rights: to do so will ultimately deprive these rights of their meaning and ultimately
lose sight as to why we recognize them at all. A clear conception of content is
necessary to understand why these rights are important and such an understanding
helps us determine the appropriate institutional mechanisms for enforcing these
rights. I proposed a theory of content that is rooted in the fundamental interests
of individuals, the theory recognizing the existence of a more urgent ‘minimum
threshold’ that once realized must be built upon ultimately to achieve a ‘sufficiency
threshold’ The urgency and importance of these interests provides support for
strong enforcement mechanisms for these rights, one of which, judicial review, is
the focus of this paper.

Determining the manner in which the judiciary should execute its role in
this regard, I argue, involves reference to three factors: the content of the rights,
the reasons for judicial involvement and the limitations of judicial capacity. These
factors that balance normative content and institutional considerations provide
the basis for developing an account as to the appropriate judicial remedies that
should be given in a particular case.’® Through an analysis of two important
cases in India and South Africa, I sought to show how the innovative remedies

182.  Courts here can be conceived of as a source of ‘countervailing power’ that seek to protect
individuals against other institutional sources of power that often abrogate their rights (see Fiss
1979: 43-44).

183.  Of course, these will differ with the particular case and context but this chapter seeks to try
and consider more general considerations as to how we should conceive the judicial role in this
area.
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developed in these cases can suggest a manner of re-conceiving the judicial role
in this area. Five elements of such a role were identified: the judiciary should be
conceived of as an interpreter of rights, as a feedback mechanism on the conformity
of policy with fundamental rights,’®* as a mediator between competing interests,
as an arbitrator of disputes and as a supervisor or manager over implementation.
The judiciary may legitimately exercise any of these roles although the exact
nature of its role in a particular case will depend upon the circumstances. These
elements of the judicial role are not in fact unique to socioeconomic rights and
arise in many areas of public law where positive action is required. This expansion
of the judicial role is necessary if socioeconomic rights are truly to be treated as
higher norms and if we wish to achieve the gains in individual welfare that civil
and political rights have brought about. In many parts of the world, individuals
still suffer from severe deprivation of basic socioeconomic goods. Socioeconomic
rights are designed to correct these injustices: given that they impact upon the
very legitimacy of our political systems, it is time we took the care to develop
strong institutional mechanisms that can serve to ensure that the very guarantees
these rights provide are realized.

184. The notion of a feedback mechanism is developed by Woolman (n/d: 202 ff.).



3

Civil and Political Rights

and Poverty Eradication

Savitri Goonesekere

3.1. INTRODUCTION

The most recent consensus document of the United Nations, the Millennium
Development Goals (MDGs), consolidates over a decade’s efforts by the inter-
national community to address poverty issues in development. Poverty reduc-
tion or poverty alleviation has been included for several years as a dimension
of the ‘safety net’ to be provided for people below the national ‘poverty line’ in
developing countries that have engaged in the process of economic transforma-
tion and globalization. An alternative development discourse has also emerged,
advocating a human rights-based approach in addressing poverty. These discus-
sions have invariably focused on the dimension of socioeconomic rights. This
paper will examine experiences in recognizing poverty as an infringement of civil
and political rights, focusing on legal strategies to respect, protect and fulfill these
rights, and combat poverty.

3.2. EVOLVING LEGAL APPROACHES TO POVERTY

Poverty is a pervasive problem that must be addressed in low-income countries
with poor economic growth. However, developed countries continue to have
pockets of poor people, and laws and legal controls are as relevant to address
their problems (UNDP 2000: 34). The approach to poverty in the legal systems
of developed countries in the European Union has had a profound impact on
approaches to law and social policy in many former colonies that are today the
developing countries of the world. The perceptions on poverty in European and
Anglo-American jurisprudence have also influenced approaches to poverty in the
international development agenda, and human rights.
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3.2.1. The Welfare Approach to Combating Poverty

Many legal systems continue to perceive poverty exclusively as income poverty
of individuals. This perception is embedded in the legal approach to poverty as
a phenomenon that should be addressed by minimalist social welfare initiatives
targeted towards the poor. The concept of the poor having a right to improve
their situation was alien to the approach to poverty in early English Common law.
Elizabethan poor laws introduced the concept of criminal liability for failing to
provide basic and minimal support to defined family members to prevent the poor
becominga ‘charge’ oraburden to the Parish (Stone 1977: 14-15,75-79).The concept
of criminalizing poverty as vagrancy was the foundation of Vagrancy Ordinances
in British colonies. Begging or street prostitution by the poor came within the
definition of vagrancy. Colonial poor laws provided for minimal allowances as
poverty relief, and also for institutions for the ‘treatment’ of the poor.'® These laws
are used even today by the police in former colonies, with such legislation to place
street people and sex workers in remand. The Indian Criminal Procedure Code
and maintenance statutes in some former British colonies (Goonesekere 1997: 33)
to date reflect the approach of the early English law.

There are however other approaches to poverty and destitution. For instance
the civil law system’s Roman Dutch law, derived from Roman law and Germanic
custom, recognized the right to family support obligations from duty bearers
in the family. The people’s access to national resources was incorporated in the
Roman Law concepts of ‘Res Communes’ and ‘Res Publicae’ - rights in property
that belongs to all. Islamic law too recognized such rights and obligations in the
family, as well as the concept of Zakat, or a tithe to be paid by everyone to the
poor.'® Asian and African customary laws recognized the concept of rights and
obligations in the family and community through rights of enjoyment and access
to communal property, inheritance rights, and family support based on care and
assistance provided within the family. “The enlightenment’ is a phrase used with
reference to Western liberal thought. Yet ‘enlightenment’ was a concept as familiar
to Asian Buddhist and Hindu philosophy. It referred to the capacity for insight
into the human condition, and notions of good governance that made rulers
accountable to use resources for the welfare of the people. A similar concept of
‘social trust’ representing community solidarity and accountable management
of resources is found in African cultures. This concept of ‘public’ or ‘social” trust
is broader than the notion of public trust in relation to abuse of power in the
administrative law of Anglo-American jurisprudence (Goonesekere 1990: 93;
Kameri Mbote 2002; Banda 2001: 475; Kamchedzera 1978: 303; Weeramantry
1984: 75-77; Amerasinghe 1999: 135-188). Countries with a socialist model of
governance, or East Asian countries, have adopted laws and policies that recognize

185.  For example, the Vagrants Ordinance (1843) and the Poor Law (1939), Sri Lanka; Stone (1977),
as cited; Goonesekere (1990).
186.  Sprio (1985: 30); Pearl (1987: 67-75); Mulla’s Principles of Mohomedan Law (1977: 142).
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access to basic needs for the population as an issue of socioeconomic rights linked
to human resource development (UNDP 20004: 34).

Later developments in law and social policy in Europe as well as in the
United Kingdom and developed countries in the Commonwealth have resulted
in state intervention to provide access to health, education, and social security,
and impose broad obligations of family support. This is despite the perception
that individual civil liberties must receive priority as the most important aspect of
democracy and good governance. There is a continuing critique of some of these
policies as giving handouts to low-income populations, and nurturing a culture
of welfare dependency. Recognizing basic needs as socioeconomic rights is not
considered acceptable (Rawls 1972; Lewis 1998; and Chomsky 1998: 77, 24).

The rejection of basic needs as socioeconomic rights has been most
prominent in law and policy in the United States, where social welfare continues
to be perceived as benefits and hand-outs to alleviate poverty. There is a negative
attitude to what is described as ‘paternalistic’ state intrusion with individual
liberty and private initiative. This has encouraged a perception that poverty and
destitution are a manifestation of failure and incapacity to use the opportunities
that are available to all (Chomsky 1998).

The causes and manifestations of poverty in the world have been extensively
analysed, debated and discussed in recent development literature and in many
fora. The reality of global poverty leaves no one in doubt that the poor are the
people most exposed to violence and abuse of power at all levels, whether by the
state, or in their own communities or families. The lack of personal security and
exposure to violence, and an invariable denial of basic needs such as food security,
shelter, health care and education, impact on their livelihood opportunities and
access to gainful employment. In parliamentary democracies, the poor may have
the privilege of exercising their vote and electing their governments. However,
this assures a limited right of political participation. Fraud and corruption have
made electoral politics an exercise in tokenism, especially when governments
consistently renege on election promises on poverty eradication and development.
In general it is the section of the population living in poverty that has no voice
or the opportunity to participate in decision-making on critical matters that
affect their lives. The poor have very little or no access to legal aid to enforce their
rights in formal institutions like courts. Rhetoric on people’s participation at the
local level hardly translates into giving the poor a voice in these fora. Local or
indigenous tribunals themselves that are meant to engage in non-formal dispute
settlement either fail to respond to their concerns or further institutionalize caste,
gender and class-based oppression.

These realities are the basis for arguments that ‘rights talk’ is irrelevant for
low-income developing countries. Solutions to poverty are advocated in terms
of market economic policies that foster economic growth with ‘safety nets’ and
poverty alleviation programmes targeted specifically to the ‘absolute’ poor. The
state in developed countries is described as a “failed state’ that lacks the capacity to
govern. Civil society organizations and the NGO sector are encouraged to engage
in service delivery to alleviate poverty. Yet there is also evidence that market policies
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combined with a welfarist approach have not impacted on poverty reduction
or improved social indicators. They have not increased human capabilities or
provided the resources and opportunities to help the poor move out of poverty.

The concept of ‘social trust’ in governance that has been familiar to Asian
and African traditions has been ignored by successive governments that have
not been able to prevent large-scale corruption and mismanagement of national
resources. Poverty alleviation programmes continue to reflect the welfarist
approach to providing minimal benefits and financial handouts to the poor. The
same approach is also reflected in state approaches to disaster management in
countries affected by the tsunami (UNDP 2000a; Haq 2000; UNIFEM 2005: 6-12;
Thomson 1998: 161).

The Poverty Reduction Strategies and the Millenium Development Goals
(MDGs) of recent years, which also reflect the approach of the International
Financial Institutions, articulate the rhetoric of human resource development, but
are embedded in the same traditional social welfare and disbursement of benefits
approach. Inevitably many of the MDGs are minimalist in scope. Most of them are
meant to combat poverty. For instance the first goal is to ‘Eradicate Extreme Poverty
and Hunger’; the second to ‘Achieve Universal Primary Education’; the third, ‘the
Achievement of the Empowerment of Women’ These goals are however spelled
out in very minimal targets on primary education and employment of women
in the formal sector, and also relate only to the income poverty of women.'? It
is therefore important to consider the relevance of the alternative rights-based
approach to combating and eradicating poverty.

3.2.2. The Human Rights-Based Approach
to Poverty Eradication

The concept of human rights as a foundation for not merely alleviating but
eradicating poverty is based on a recognition that poverty negates the core human
rights norm in Article 1 of the Universal Declaration of Human Rights: ‘All
human beings are born free and equal in dignity and rights. The link between
poverty, human dignity, and denial of life chances has been made by Sen in his
seminal work on integrating human capability and opportunity into development
initiatives to eradicate poverty (Sen 2000: 366).

Therecognitionthatthe poorhaveanidentityashumanbeingsisrevolutionary
in a context where laws and social policies are based on the traditional patronizing
and paternalistic view that they are ‘faceless’ or ‘invisible’ The ‘invisibility’ of street
children and exploited child workers or women has less to do with their physical
invisibility in communities than with their powerlessness and non-recognition as
rights-holders. A rights-based approach recognizes that the poor have an identity,

187.  UN General Assembly 2000 United Nations Millennium Declaration UN Doc. A/60.
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and that they become ‘non-persons’ not because of their own weakness, but due to
discrimination and denial of life chances imposed on them.

A human rights based approach does not focus exclusively on the recognition
of basic needs as rights. It recognizes the significance of socioeconomic rights, but
is based on the idea that the core civil liberties, the right to personal security,
freedom of conscience, speech and expression, political participation and freedom
of association, equality, non-discrimination and due process of law, set the vital
context for sustainable development and moving people out of poverty. When
poverty eradication focuses on democratization, equal access and people’s
empowerment for sustainable economic growth, human rights issues must be
considered. “The recognition of entitlements) it has been said, ‘is itself an act of
empowerment’ (Dodson 1995: 3).

The United Nations has in the last decade moved from ‘targeting’ the poor
in development, towards development planning and programming as well as
international co-operation that integrates an approach based on human rights.
The relevance of the human rights approach based on the UN Charter and the
Universal Declaration of Human Rights has been recognized in the UNDP’s
Human Development Report 2000. It has been endorsed in the programme of UN
reform initiated by former UN Secretary General Kofi Annan, 1997-2002, and the
UN Inter-Agency Common Understanding of a Human Rights-Based Approach
to Development Co-operation 2003 (Goonesekere de Silva: 2-3).

A human rights-based approach to development as outlined in these
documents incorporates concepts of international human rights that have been
progressively clarified since the UN World Conference in Vienna in 1993. The
universality of human rights and the close interrelatedness and indivisibility
of traditional civil liberties and the right to basic socioeconomic needs were
the foundations of the Vienna consensus on human rights. This ideology had
already been articulated in the UN Convention on Elimination of All Forms of
Discrimination against Women (CEDAW) (1979), and the UN Convention on the
Rights of the Child (CRC) (1989), two of the most widely ratified human rights
treaties. It has been reaffirmed in the interpretations of the two International
Covenants by their respective treaty bodies. The Inter- American system on human
rights and the African system reflect this perspective, indicating progress from an
earlier relativist approach that gave a more significant focus to civil and political
rights. Despite the adoption of a Social Charter by the Council of Europe in 1961,
the European Convention on Human Rights and the recent UK Human Rights
Act 1998 continue to focus more on civil and political rights and interventions
by the state to prevent violations.'"® Academic scholarship in the West critiques
the concept of universality and indivisibility, though there are some articulate
advocates of this approach.'®

188. Lyon (2000: 47-51); The African Charter on Human and Peoples’ Rights 1981, The African
Charter on the Rights and Welfare of the Child 1990; cf. The African Protocol on the Rights of
Women in Africa 2003, incorporating both sets of rights.

189.  Evans (1998); Perry (1998); Van Genugten and Perez (2001).
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The consensus on the indivisibility of human rights that has emerged in the
work of the treaty bodies of the International Covenants, CEDAW, and CRC, makes
it much more difficult for state parties as members of the international community
to reject the universality and indivisibility of civil and political and socioeconomic
rights. Both sets of rights require not merely negative interventions of protecting
rights violations, but positive measures to realize and fulfil these rights.!*®

The families and communities of governments that exercise power or of
individuals who interact with the state have duties and responsibilities. Human
rights instruments and constitutions reflect this approach and undermine the
common critique that the human rights discourse focuses only on individual rights
and ignores the concept of duty and obligation.””! International human rights
recognize the central importance of rights because human experience across the
globe demonstrates that an overemphasis on duty has helped to rationalize and
even perpetuate abuse of rights and power by the state, the community and the
family. The international human rights project therefore redresses the balance by
setting down firmly norms and standards on rights. Human rights become the
preliminary and essential phase in creating a society based on respect for human
duties and responsibilities.

International human rights envisage that there will be duty bearers and rights
holders in respect of both civil and political rights and socioeconomic rights. The
duty bearers must conform to standards that may be binding peremptory norms
of international customary law, or treaty-based. Treaty-based obligations qualify
the norm of state sovereignty in the domestic affairs of a state. The concept of
‘pacta sunt servanda’ in relation to treaties means that a state that has voluntarily
ratified a treaty is accountable to implement these norms in good faith, irrespective
of whether the legal system adopts a monist or dualist approach to international
law.

Despite the continued pressure to de-link poverty, human rights and
development, perhaps best demonstrated in the MDGs, the rights-based approach
is an important alternative approach to combating poverty in development.
Discussions on the rights-based approach tend to explore the need to integrate
the non-traditional socioeconomic rights in development. Nevertheless, country
experiences demonstrate how civil and political rights have created a context for
implementing socioeconomic rights, and also provide the central core of standards
that nourish development theory and its implementation in law, social policy, and
programming.

190.  General Comment 6(16) para 5, Report of the Human Rights Committee UN GA 30th session
Supp. 40 A/37/40 1982 Annex V; General Comment No. 3 (1990) Committee on Economic
Social and Cultural Rights, Eco. Soc. 5th Session 1991 Supp. 3 (E/1991/23-E/C.12/1990/8)
Annex 111; General Comments of the Committee on the Rights of the Child, Florence, UNICEF
Innocenti Research Centre 2006; CEDAW General Recommendation 19, on Violence Against
Women CEDAW 11th Session (1992).

191.  For example, the Convention on the Rights of the Child Arts 3, 18-29; African Charter on Human
and Peoples’ Rights Ch. II; Constitution of South Africa Art. 36 (limitations); Constitution of
India Part IV A (Fundamental Duties).
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3.3. LEGAL APPROACHES TO POVERTY:
INCORPORATING CIVIL AND POLITICAL RIGHTS

Law and social policy formulation by the legislature and the executive are
an important initiative in combating poverty, even if implementation and
enforcement are inadequate. Laws have normative value. When the law is not
in place, non-recognition of rights and their violation is legitimized. The legal
system itself institutionalizes disadvantage by creating limitations. This reinforces
the vulnerability and disadvantage of poverty and promotes a culture of abuse of
power. Legislation and social policies linked to legislation that affirm civil and
political rights can empower the poor. Some examples of such legislation emerge
when global trends are examined.

3.3.1. Legislation'”

The global movement for gender equality strengthened by wide ratification of
CEDAW and CRC has helped promote legislative reform in several important
areas that impact on low-income women workers in the formal sector, migrants
and other women living in poverty.

The standard of gender equality and civil and political rights has been
incorporated in extensive reform of laws and policies governing cross-border
trafficking in women and children. These laws, which also facilitate regional
co-operation and bilateral agreements, focus on support for the reintegration and
recovery of trafficked persons and their civil rights, including the right of residence
and personal security and freedom from arbitrary detention. International human
rights standards on civil liberties, particularly the right to life and personal
security, freedom from violence, torture and degrading treatment and equality
have been used by women’s groups to lobby for legislation on domestic violence
and reform the criminal law relating to sexual violence.'* It is the human rights
perspective on life and personal security that has helped countries to put in place
legislation, despite conservative and fundamentalist religious lobbies that reject
the values of gender equality. The idea that protection of civil liberties is not
connected with resource allocation has been questioned by this legislation which
incorporates institutional arrangements for effective implementation. Domestic
violence legislation now deals with delivery of services to victims, rehabilitation,
and prevention measures.

The right to life, equality and non-discrimination have provided a basis for
improving the working environment in Free Trade Export Promotion Zones.
The phenomenon of feminization of poverty is reflected in the large numbers of

192. IWRAW (2005: 1-187); Center for Reproductive Rights (2004: 1-242); Caoette (1998: 1-56);
Goonesekere (1998: 213-223); Neera (1995: 1-285).

193. IWRAW 2005; Center for Reproductive Rights (2004); Women’s Environment and Development
Organization (1999: 1-241).
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low-income women and girls working within export promotion zones or home-
based production linked to industry. The core framework of law and national
policy on minimum wages, occupational health and personal security, have
been derived from the civil and political rights norms on gender equality and
non-discrimination, the right to personal liberty and freedom from harassment,
and forced labour.

Excluding low-income children from work and regulating home-based and
domestic labour are issues on which it has been more difficult to obtain political
consensus. The idea that poor women and children and their families need any
work for family survival often provides a rationale for a non-interventionist
approach to regulating these sectors. In the post-CRC period the international
and regional campaign against child labour has helped to keep a focus on the
child’s right to health and development in legislative reform. The right to live in
dignity with access to life chances and opportunities underpins some legislative
initiatives on child labour.

Affirmativeaction policiesthat provide free education for girlsup tosecondary
school grades, and compulsory education regulations enacted and enforced in
the post-CRC era, recognize the concept of state duty and a low-income child’s
equal right to access the resources for survival and development. The right to
equality and non-discrimination, bodily security, individual liberty, and freedom
of choice provide the foundation of legislative reform to prohibit child and forced
marriage, harmful traditional practices such as female genital mutilation (FGM),
honour crimes, and exploitation of adults and children in customary caste-based
occupations like scavenging.'” Access to health care, education, and livelihood
opportunities are addressed in interventions on child marriage and harmful
traditional practices. However, law-making and policy has been facilitated by the
focus on denial of life chances and infringement of the state’s obligation to provide
protection from physical violence and discrimination.

Famine and denial of access to adequate food and basic nutrition are the
common deprivations of the poor. They impact on the right to life in its broad
interpretation. Laws and regulations that put in place public distribution systems
on food subsidies for the poor and social security laws have impacted to improve
health and nutrition levels (Gonsalves et al. 2005: 1-520). Maintaining a link to the
denial of the right to life has made it more difficult for governments to backtrack
on food schemes as discretionary benefits that can be withdrawn on the rationale
of changing policy approaches.

The right to personal (private) property, a traditional civil right, is not
recognized as a human right in the international covenants. It is rarely included in
constitutional guarantees on fundamental rights. This is because of the possibility
that recognizing this right can limit the state’s capacity to work for the equitable

194.  Center for Reproductive Rights (2004); Women’s Environment and Development Organization
(1999); UNIFEM (2005); UNICEF Innocenti Research Centre (2001: 1-28); Goonesekere (1998);
Burra (1995); Pakistan Honour Crimes Act 2005; India Employment of Manual Scavengers Act
1993.
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distribution of this valuable economic asset. Even where the right to personal
property is recognized, the state’s right to acquire private property for public
purposes, subject to due process and payment of compensation, are accepted as
legal values. Land acquisition for urban and industrial growth can result in eviction
and dispossession of the poor. However, land reform laws and policies that result
in giving the poor equitable access to land can be viewed as affirmative action to
ensure distributive justice. Recent legislative reforms on equality in inheritance
rights give women equal access to private land.'*

3.3.2. The Contribution of Human Rights Institutions

Law-making authorities put the law relevant to poverty in place, but institutions
such as courts and other complaints and monitoring mechanisms are essential for
effective implementation. They can emerge as agencies that create accountability for
violations and provide individual relief. They can also facilitate policy formulation
as well as law enforcement that is sensitive to distributive justice. Legislative
reform is often rejected as a token exercise because it is taken for granted that
law enforcement is not a priority in developing countries. However, country
experience demonstrates that judicial commitment and activism in particular is
a strong support for a human rights-based approach to development and poverty
eradication.

3.3.2.1. The Contribution of Courts in Interpreting
Civil and Political Rights

The jurisprudence developed by the courts in particular areas of civil and political
rights indicates the important role they can play in the traditional area of law
enforcement, as well as in monitoring and promoting policy formulation and
resource allocation that gives priority to combating poverty.

The Right to Life and Access to Basic Needs

Constitutions in some countries state fundamental rights as aspirational values,
but do not provide a method of enforcement. However, others have integrated civil
and political rights and socioeconomic rights as justiciable fundamental rights.
South Asian constitutions adopt a different model. They recognize the justiciability
of only those rights that constitute civil and political rights. They have followed
the Indian framework, inspired by the Irish Constitution, and distinguished
between non-enforceable directive principles of state policy and justiciable

195.  Constitutions India, Bangladesh, Sri Lanka. Nepal; cf. South Africa Art 25 (right to property);
UNIFEM (2005: 1-91); Nepal 11™ Amendment to Code Muluki Ain (2001); India Amendment
to Hindu Succession Act (2005); Sri Lanka Land Reform Act 1972.
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fundamental rights. Reflecting the traditional hierarchy of rights, socioeconomic
needs of people are placed in the chapter on non-enforceable directive principles
of state policy, while civil and political concerns are integrated in the chapter
on enforceable fundamental rights. The right to life, when it is recognized as a
specific right in these constitutions, is formulated in the traditional manner as a
right not to be denied life arbitrarily, without due process of law. The concept of
respect promotion protection and fulfilment of both sets of rights that is found
in a constitution like that of South Africa, which encourages holistic poverty
eradication, is not incorporated in South Asian constitutions. Issues of access to
basic needs and services that are particularly relevant for the poor thus remain in
the realm of discretionary state policy, rather than claims that the state is obliged
to satisfy, subject to the limitation incorporated in the Constitution (Goonesekere
1997b: 23-29).1%¢

Nevertheless South Asian courts have used the legal values on ‘human
dignity’ as well as the directive principles of state policy to expand the meaning,
scope and enforceability of the constitutionally guaranteed right to life. Basic
needs have thus become enforceable rights as an integral dimension of the right
to life. This interpretation harmonizes and also develops the jurisprudence of the
Human Rights Committee of the International Covenant on Civil and Political
Rights. A General Comment interpreting Article 6 of the Covenant calls upon
states parties to ‘take all possible measures to reduce infant mortality and increase
life expectancy, especially in adopting measures to eliminate malnutrition and
epidemics'’

The Indian Supreme Court has, over several decades, interpreted the right
to life in Article 21 as a right to live with access to life chances, and an adequate
standard of living that goes beyond satisfaction of minimum survival needs.
This jurisprudence commencing from cases decided in the 1960s borrows an
interpretation of the civil and political right to life in the US Constitution. In
Munn v Illinois (1877) Field said that ‘the term life ... meant something more
than mere animal existence. The inhibition against its deprivation extends to all
those limits and faculties by which life is enjoyed.'*® The Indian Supreme Court
has consistently used this dictum to address the specific issue of torture, which
surfaced in the Munn case. However, in Francis Coralie Mullin v Administrator

196.  Cf. Constitutions of South Africa, Ecuador, Uganda; for explicit socioeconomic rights, Ecuador
Constitution 1998 Art. 23 (20) 42, 246, 249; South Africa Constitution 1996 Art 26 to 29;
Uganda Constitution 1995 Art. XIV; Grootboom v Oostenberg Municipality 2003 BCLR 277;
Minister of Health and Others v Treatment Action Campaign and Others 2002 5 SA 703 (CC);
Soobramany v Minister of Health Kwa Zulu Natal 1998 1 SA 430, citing Indian case, Samity and
Others v State of West Bengal.

197.  See General Comment 6(16) para. 5, Report of the Human Rights Committee UN GA
30th session Supp. 40 A/37/40 1982 Annex V; General Comment No. 3 (1990) Committee
on Economic Social and Cultural Rights, Eco. Soc. 5th Session 1991 Supp. 3 (E/1991/23-
E/C.12/1990/8) Annex 111; UNICEF Innocenti Research Centre (2006); CEDAW General
Recommendation 19, on Violence Against Women, CEDAW 11th Session (1992).

198. 1877 94 US 113 as quoted by Bhagwathi in Francis Coralie Mullin v Administrator Union
Territory of India 1981 2 SCR, p. 528.
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Union Territory of India (1981) Justice Bhagwathi, as he then was, cited the Munn
dictum in a case on the rights of a detenue, to adopt an expanded concept of the
right to life. His lordship stated that ‘the right to life includes the right to live with
human dignity and all that goes along with it, namely the bare necessaries of life
such as adequate nutrition, clothing and shelter ... facilities for reading, writing
and expressing oneself freely, moving about and mixing and commingling with
fellow human beings (Francis Coralie Mullin v Administrator Union Territory of
India 1981).

The judgment incorporates in the definition the civil and political rights of
freedom of speech, expression and association, which are recognized as explicit
rights in the Indian Constitution. The Indian Constitution does not include an
explicit guarantee on freedom from torture, and the right to life is also interpreted
to recognize the rights of a detenue to proper treatment in custody. What is of
particular interest however is that the Bhagwathi dictum in the detenue’s case has
been cited frequently, and similar language has been incorporated in later Indian
cases to interpret Article 21 of the Constitution and recognize socioeconomic
rights. The Indian Supreme Court has refused to take the view that ‘because the
language (in Article 21) is couched in a negative language positive rights to life and
liberty are not conferred.” They have in fact expanded the right to life by linking
it to the commitments of the state in the chapter on the non-enforceable directive
principles of state policy. The integration of the directive principles of state policy
in interpreting the fundamental right to life has been justified by Bhagwathi on the
argument that the guidelines on state policy were meant to nourish and fertilize
the scope and ambit of the fundamental rights.?

Justice Bhagwathi’s obiter dictum in the Francis Coralie Mullin Case referred
to the right to the bare necessaries of life, reflecting an approach in harmony with
Rawls’ concept of a right to minimum economic security. However, Bhagwathi’s
dictum and a long line of Indian precedents have expanded the canvas to include
the full range of socioeconomic rights of international human rights jurisprudence.
Many decisions on children’s right to freedom from exploitation in child labour
rely on Article 21 on the right to life, even though a specific Article 24 refers to the
right of a child under 14 years to be protected from exploitation in child labour.
A fundamental right of access to education, and the state’s obligation to make
education compulsory and accessible to children under 14 years was recognized
by the supreme court in later decisions by interpreting the right to life in Article 21.
Those decisions eventually led to the government incorporating a right of access
to education up to the age of 14 years explicitly, in the year 2003, through an
amendment to the Constitution, which introduced a new Article 21(a) that follows
Article 21 in the Constitution.*”
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Many leading cases of the supreme court of India have recognized a
justiciable right to shelter, food security, nutrition and water. The broader concept
of right to life has enabled the courts to recognize a justiciable right to basic health
care. Health rights are also protected in cases on the right to protection from
occupational and other health hazards caused by poor working conditions or
water pollution through industrial waste and chemicals. These cases incorporate
the directive principle of state policy in the Indian Constitution, which places
an obligation on the state to use, protect and preserve national resources in the
public interest. Article 39(b) in the chapter on directive principles requires the
state to ensure (by policy) that the ownership and control of material resources of
the community are distributed so as to subserve the common good. The Indian
cases thus link the concept of public trust and collective good in management of
national resources with the individual right to life.>*

The Supreme Court of Pakistan has similarly interpreted the right to life in
the Pakistan Constitution, which is drafted in the same language similarly, and
linked it to socioeconomic rights and the concept of human dignity in the case
of Shehla Zia v WAPDA (1994).® The case concerned a petition for the removal
of a grid station located in an area where a large number of children and elderly
from low-income families resided. The court cited with approval the Indian cases
of M.C. Mehta v Union of India on river pollution that created health hazards and
environmental degradation, recognizing that relief could be granted if there was a
potential violation of the right to life. The court stated that life covers ‘more than
mere existence’ and included ‘all such amenities and facilities which a person born
in a free country is entitled to enjoy with dignity, legality and constitutionality’

After some controversy the right to pursue a lawful livelihood has been
incorporated by the Indian Supreme Court within the meaning of right to life.?**
In Sri Lanka the Constitution does not recognize an explicit right to life, but does
recognize the civil right to engage in a legal occupation in association with others.
The Supreme Court interpreted this right and decided that a project to mine
phosphates that deprived paddy and dairy farmers of their lawful livelihood violated
this fundamental right. Justice Amerasinghe referred to Indian jurisprudence and
stated in an obiter dictum that natural resources were held ‘in trust’ for the people,
and that exercise of the executive power in management of these resources was

Andhra Pradesh 1993 1 SCC 625; Art 21(a) Constitution Amendment India 2003; Guneratne
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subject to judicial review. He also decided that the individual petitioners had a
claim, even though these rights are also linked to the wider collective rights of
the people.?® What is defined as a civil right thus emerges as a right that can be
defined as a socioeconomic right in relation to pursuit of a lawful livelihood.

The jurisprudence developed in the South Asian Courts has thus linked the
traditional civil and political right to life conceptually with an expanded concept of
socioeconomic right. This has given them a legal status on par with the justiciable
civil and political rights defined in the Constitution. The path to recognition of
socioeconomic rights has come through judicial activism and an interpretation
of the right to life and justiciable civil liberties. In the process the courts have
contributed to a development similar to that in countries in Latin America and a
few countries in Africa, where socioeconomic rights have been incorporated into
the constitution, and are justiciable. The jurisprudence also strengthens capacity
for enforcement of rights, encouraging governments to adopt a human rights and
capabilities approach to poverty eradication, viewing poverty through the lens of
indivisibility. Explicitly incorporating socioeconomic rights in constitutions can
prevent courts or a government rolling back progress in this area. Jurisprudence is
perhaps a more fragile legal development. However, comparative case law can be
useful for countries that have not made socioeconomic rights justiciable.

Comparative jurisprudence in India has sometimes been cited in South
Africa. There is now much greater opportunity for traveling jurisprudence to
impact and make the linkage to international treaty standards on socioeconomic
rights.2

Equality and Poverty

Provisions on fundamental rights in national constitutions invariably contain
clauses that guarantee equality and equal protection of the law, thus reinforcing
international human rights standards. Sometimes national constitutions develop
this right further by prohibiting specific forms of discrimination against poor
communities. For instance the Indian Constitution guarantees that the state
shall not discriminate against any citizen on grounds of caste. This provision is
expanded in another which explicitly includes caste discrimination by private
non-state actors, placing an obligation on the state to prevent discrimination
in ‘access to public places of entertainment, and wells tanks, bathing ghats, and
roads’ maintained out of state funds.*”” National constitutions also provide for
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affirmative action or temporary special measures in favour of disadvantaged
persons to achieve equality in outcome, or substantive rather than mere formal
equality. Poor communities invariably suffer multiple discrimination and
disadvantage on the basis of several factors such as poverty, ethnicity and gender.
Affirmative action provisions in constitutions that provide for the advancement
of these categories promote distributive justice and equality of access to resources
and opportunities.

Affirmative action provisions that give free education for girls, or reserve
quotas in university for students from disadvantaged districts in Sri Lanka and
Bangladesh have contributed to improved social indicators on school participation.
The introduction of quotas for women in panchayats or the smallest unit of local
government in several countries in South Asia has had a significant impact on
the political participation of poor women from rural communities in community
governance. This access to decision-making has been particularly important in
helping them to articulate a voice in relation to large-scale development projects
as well as other aspects of globalization that can impact on these communities.*®

Where judicial review of legislation is possible, equality clauses in
constitutions have been used to challenge discriminatory legislation on the
family, including inheritance laws that deny women and girls access to land.
This jurisprudence has sometimes motivated legislative reform, to eliminate
the constraints.?® A flexible interpretation of violation of the right to equality
to include any arbitrary and clearly unfair state administrative action without
explicit evidence of discrimination in relation to another, has made it possible
for individuals to obtain relief and challenge executive and administrative action
in a wide range of situations. According to this broad view, ‘equality is a dynamic
concept with many aspects and dimensions, and it cannot be cribbed, cabined
and confined’?® This flexible interpretation of the right to equality makes it
possible to challenge arbitrary administrative decisions of state actors in giving
access to resources, and government poverty alleviation programmes. Equality
guarantees can also be used to question apathy and corruption and promote state
accountability for law enforcement.

In the Vishaka Case in India®"! the equality clause in the Constitution was
used in deciding that sexual harassment in a state workplace amounted to gender-
based discrimination against women. The supreme court decided that the state
must take positive steps to eliminate sexual harassment in the workplace, which
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results in a hostile working environment. Inevitably the court linked the norm of
equality and non-discrimination on the ground of sex to a woman’s right to life
and human dignity. A line of judicial decisions in India has interpreted the right
to life as creating a right to obtain free legal aid.'* These cases link the concept
of equality rights and equal protection of the law to a broader standard on access
to justice. Interpretation of equality in this manner reinforces the capabilities
approach to combating poverty, increasing opportunities for empowerment.

Some Other Rights Relevant for Poverty Eradication

Judicial interpretation of the right to freedom from torture in various jurisdictions,
and the jurisprudence on disappearances are important aspects of civil and political
rights. Judicial activism in the interpretation of these rights as well as the right of
free speech and expression and the right to information, promotes accountability
in governance. They reinforce other rights such as those of political participation
and freedom of association. A culture of respect for personal security and the
exercise of these democratic rights have relevance for the poor, since they are
the sectors most vulnerable to abuse of power. Individuals who suffer violence in
custodial situations often belong to poor communities. Besides, torture can also
result in physical and mental trauma that leads to loss of livelihood. Respect and
fulfilment of these rights and protection against infringements are important to
enable people to participate in the process of development and strengthen their
own capacity to move out of poverty.

India’s Constitution does not have an explicit provision on freedom from
torture, but the courts have interpreted the constitutional guarantee on the right
to life to recognize a right to freedom from torture and inhuman degrading
treatment in custodial situations. The failure to include an explicit provision on
torture reinforces the policy in the Indian Armed Forces Special Provisions Act,
which gives impunity to members of these forces. The issue of impunity has been
raised by non-governmental organizations in shadow reports and documents
made available to treaty bodies. Concluding comments of treaty bodies have
addressed the need to bring the law in harmony with India’s treaty obligations
and government has engaged in a review of the act (Goonesekere 1997b: 30-33;
Bakshi 1991: 29). Constitutional jurisprudence in other countries recognizes the
accountability of members of the armed forces for infringing an explicit guarantee
on torture. Recent case law in Sri Lanka and South Africa recognizes the use of
corporal punishment in state schools and whipping juveniles as torture. Rape
and homosexual or heterosexual sexual abuse in custodial situations has been
considered torture by Sri Lankan courts, focusing on the dimension of violation
of bodily integrity. This is perceived as ‘state action, with state accountability to
compensate the victim. However, the individual official is also held accountable
to compensate the victims. Case law in Sri Lanka has accepted the concept of
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command responsibility for torture, where a superior law enforcement officer is
accountable for ‘culpable inaction’ in preventing torture. Courts in India and Sri
Lanka order significant sums of compensation to be paid to the victim by the
perpetrator, in addition to compensation paid by the state, to promote the idea of
individual accountability for torture in custodial situations.**

The right to freedom from torture sometimes interfaces with socioeconomic
rights, when degrading treatment takes the form of deprivation of food in custodial
situations. The denial of food results in multiple violations, infringing the civil
right to life, the right to freedom from torture and inhuman degrading treatment,
and the right to food. In a pending Sri Lankan case, alleged cruel treatment of a
low-income patient in a state hospital is being challenged in a fundamental rights
application."* Torture and degrading treatment can infringe the right to pursue
a legal occupation when it takes place in a work environment. In the Vishaka
Case?” in India, the woman concerned was a community worker campaigning
against child marriage when she was gang-raped in a workplace managed by the
state. While the criminal prosecution against the offenders was proceeding, a
fundamental rights action was initiated against the state as employer on the basis
of the state’s responsibility to protect a worker from sexual harassment in the work
place. The case was filed as a fundamental rights violation because in India rape
by private persons may not have been considered torture or an infringement of
the right to life while in the custody of the state. The concept of the state’s failure
to prevent the violence was not considered, though this approach had been taken
in other cases.*'

The jurisprudence in the Vishaka case has created an environment in which
rape in a situation where the state has control can be perceived as torture and
abuse of state authority. Recent judicial trends in Sri Lanka have taken that view,
recognizing that rape and sexual violence by officials in a custodial situation can be
considered torture. Sri Lanka’s Constitution does not explicitly recognize a right to
life or the locus standi of a person other than the victim or an attorney to bring a
fundamental rights action. In this context the courts have been willing to interpret
the Constitutional guarantee on torture as a right to life and personal security in
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the limited situation where the victim dies from torture. This interpretation has
expanded the scope of state liability for torture.?”

This jurisprudence on torture has been reinforced by decided cases on the
writ of habeas corpus in situations of illegal detention. Following the approach
in the Inter-American Court case of Veslasques Rodriguez v Honduras*'® on state
accountability for inaction, national courts have held that state authorities cannot
deny knowledge of a person who disappears while in custody. They are required to
explain the circumstances in which the disappearances took place, and their own
efforts in investigation, to satisfy the standard of accountability. This jurisprudence
has helped to promote a concept of state liability for failure to prevent physical and
mental abuse and illegal detention by non-state actors.

Case law on the right to freedom of speech and the right to information
creates an environment supportive of public interest litigation by civil society
organizations, media freedom, information dissemination and legitimate political
protest. The right to vote and political participation have proved important
in many countries in Asia and Africa, where internationally and nationally
monitored elections, free of rigging and corruption, have enabled a broad
constituency to vote for economic reforms and accountability in governance.
However, even authoritarian regimes sometimes recognize and provide facilities
for communication, information sharing and media freedom.

Judicial scrutiny of intrusions on press freedom and access to information
as part of the right of free speech guaranteed in constitutions has provided space
for promoting accountability in formulating economic growth strategies and
development policies. This is clear from jurisprudence in several countries on
access to adult education programmes to water, and protection of natural resources
and the environment, particularly when constitutions do not guarantee them as
justiciable individual or collective rights. Development policies and decisions have
on occasion been changed, and legislation has been subject to judicial review.*"

Cases that have recognized the individual right to receive information and
articulate views help to create an environment of transparency based on access to
information. Human rights education, legal literacy and education programmes
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through multimedia are particularly important to reach and empower poor rural
communities. Land reform and development initiatives on poverty fail because
poor people lack access to agricultural technology and non-formal education.
Legislative reform does not impact and weak law enforcement is legitimized in
areas such as family relations, domestic violence, and employment conditions
because there is inadequate communication on the content and values promoted
by of these reforms. Judicial interpretations that support a free media environment
are, therefore, critical for political, social and economic changes in developing
countries. Successful public awareness campaigns in areas such as HIV and AIDS,
child labour and domestic violence have impacted on the incidence of these
problems. These are all problems that affect poor communities more adversely.
Successful national efforts to create a culture of respect for these rights should be
consistently recognized in development work, as part of a rights-based strategy, in
combating poverty.

3.4. ENFORCING CIVIL AND POLITICAL RIGHTS

Successful litigation that realizes civil and political rights gives individual remedies
and relief. However, it also impacts on collective and group rights of the poor.

Not only does individual relief in the form of compensation and reparation
for infringement provide solatium to the individual who suffers the violation, an
effective litigation strategy reinforces legal values and norms, and contributes to a
public perception that there is no impunity for violation. Leading cases decided in
the courts receive publicity and are used in targeted training programmes for the
public and private sectors. Individual litigation has also contributed to legislative
reform, as well as policy changes by the government. This is clear particularly
in areas that relate to gender equality, and equality rights that interface with
environmental protection in jurisdictions in developing countries in Asia, Latin
America and Africa.??

Constitutional remedies for infringement of rights provide more speedy
relief than the usually prolonged civil or criminal litigation in ordinary courts of
law, which are invariably inaccessible to the poor. Constitutional jurisprudence
on dignity and the right to bodily security and equality are also integrated and
influence judicial decisions in areas of civil litigation like employment conditions,
contract law, civil damages, domestic violence, and even criminal procedure.”!
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Rights jurisprudence thus has a much wider impact than routine individual
litigation, and strengthens the administration of justice.

The Indian Supreme Court has also connected judicial decision-making in
constitutional cases to a new and additional procedure by which the court itself
monitors the implementation of its orders. Constitutional issues are considered
public interest concerns.”? The court has used its jurisdiction to obtain expert
advice and information on public interest concerns raised by the case through
the process of appointing expert panels, commissions and task forces. The court
then sets in motion a procedure that can help it to monitor the implementation
of its orders. Directions are given to the respondent, usually the government, and
the implementation of these directions are subject to the scrutiny of the court.
This is why constitutional jurisprudence based on public interest litigation that
has emerged from the supreme court of India is sometimes called ‘social action’
litigation.

Court orders have been most effectively implemented in India in the areas of
environmental protection and sexual harassment in the workplace, where leading
cases have impacted to prevent environmental pollution and improve working
standards. Public interestlitigation in the area of child labour also shows the manner
in which court orders become more demanding on the state in situations where
infringements continue. Early orders recognized the government’s obligation to
improve working conditions of children under the minimum age. Subsequently,
the court pronounced stronger directions aimed at removing children from the
workplace and ensuring access to education. The present Prime Minister has
publicly campaigned against child labour, calling for measures to enforce the
law strictly, not only in hazardous occupations but in the informal sector. This
has been combined with a programme to give access to schooling to realize the
constitutional guarantee that evolved from the Unni Krishnan case.?”® The Public
defender procedure in civil law jurisdictions in Latin American countries that
provides for an independent intervention by this official to obtain an amparo
(injunction) protection order against the government serves a similar function
in the enforcement of rights. The defender calls for positive actions to prevent
continuing infringement of human rights in the special expedited procedure
called an accién de amparo.?*

The enforcement environment on rights has also been strengthened
in many developing countries in Asia and Africa by the adoption of other
complaints procedures like Ombudspersons and Human Rights Commissions.
These procedures enable some cases involving infringements of civil and political
rights to be channelled for the purpose of providing individual relief through
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dispute settlement outside the courts. These procedures are more accessible to
the people. They reinforce constitutionally guaranteed rights and values and
create accountability on the part of the state to review administrative policies and
action.””

Constitutional jurisprudence in national courts has also contributed to the
integration of international and regional human rights standards in domestic
jurisdictions. Norms are then incorporated, even in the absence of legislation to
harmonize these standards. The ratification of Optional Protocols to the Covenant
on Civil and Political Rights and CEDAW also provide an opportunity for a
treaty body to make recommendations in their views and communications on an
individual complaint. Such pronouncements on equality and domestic violence
have supported local groups advocating for strengthened law enforcement and
fundamental rights. Protocol procedures and regional complaints mechanisms
can also help to sensitize the judiciary and parliament on harmonizing domestic
law with international law.?¢

Commonwealth Judicial Colloquia?” have emphasized the importance
of domestic jurisprudence in integrating international law, particularly in
countries that follow a dualist approach to international law and require domestic
harmonization for the application of treaties. Cases on equality, torture, freedom
of speech and access to information, and interpretation of the right to life have
cited international human rights treaties and documents. The willingness of the
judiciary to make these linkages has strengthened rights jurisprudence in domestic
jurisdictions. However, there are also instances where parliaments have enacted
legislation to mitigate the impact of case law reaffirming rights, or a superior
court in a dualist legal system has, in a reversal of positive trends, questioned the
application of treaties.””® These negative trends are arrested when an active civil
society and media can respond within the laws of contempt and engage in public
debate on such developments.

Rights enforcement at the domestic level therefore requires the active
participation of civil society. Though international law has primarily focused on
states as duty bearers, international treaties like CRC and procedures developed
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by treaty bodies have in recent years have recognized that a solidarity approach
among a range of actors is necessary for respecting, promoting, protecting and
tulfilling human rights. NGOs have increasing access to participate in public
sessions of the international treaty bodies, and this has given legitimacy to their
concern and interest. The Optional Protocol to CEDAW, reflecting the influence
of domestic law on widened locus standi, permits individual communications
(complaints) to be filed in exceptional circumstances on behalf of a victim,
without the consent of the victim. Regional bodies set up under regional charters
also pronounce decisions on individual communications on rights violations, filed
on behalf of victims by organizations.””

A parallel development can be seen in domestic jurisdictions in class action
suits, filing of amicus briefs and a range of procedures for broadening locus standi
and permitting public interest litigation, even without an identified individual
victim of infringement. The term ‘agency’ is often used in rights jurisprudence to
focus on the need to empower disadvantaged and vulnerable groups. However, in
legal terminology an agent represents a principal, and his/her interest determines
the parameters of the agent’s actions. Often NGOs and civil society organizations
working on human rights and environmental issues are criticized for acting
according to their own interest rather than the constituency they represent. In
the Narmada Dam Project case in India, for instance Justice Kirpal cautioned that
‘public interest litigation was an innovation essentially to safeguard and protect the
human rights of people who were unable to protect themselves ... public interest
litigation should not be allowed to degenerate into publicity interest litigation or
private inquisitiveness legislation’>*

Widened locus standi has helped litigation procedures to move beyond
the concept that only an individual victim can approach courts for redress.
The reality of disadvantage in poverty situations prevents poor litigants from
accessing the judicial system. Public interest litigation fills the gap and enables
collective interests to be realized through individual claims. It has worked best
in situations where civil society groups act with integrity to promote the interests
of disadvantaged groups and acquire legitimacy because of the quality of their
work. That professionalism and community acceptance provides some protection
against state or other efforts to discredit them and limit their capacity to work
as human rights defenders. In countries where the legal system is open to public
interest litigation, disadvantaged groups like poor communities have benefited,
and poverty issues have attracted the attention of government and the corporate
sector. The activism of these groups has also contributed to greater awareness of
human rights and the accountability of duty bearers under these norms. Public
interest litigation has thus become useful for monitoring human rights.
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3.5. LIMITATIONS IN USING CIVIL AND
POLITICAL RIGHTS: FUTURE CHALLENGES

3.5.1. The liability of the state and non-state actors.>"

International law developed traditionally as norms governing relations between
states. International human rights law has over the years incorporated the idea
of state accountability to individuals for infringement and realization of human
rights. Nevertheless, the optional protocol procedures that permit individual
complaints have limited impact, since there is no legal procedure for enforcement
if the state fails to act in good faith and respond to the recommendations of the
treaty bodies. This gap in enforcement continues to encourage states to disregard
treaty standards by raising arguments of state sovereignty to justify their actions
under domestic rather than international legal regimes. It is in this context that the
independence of the judiciary in developing constitutional law becomes especially
important. Effective implementation of human rights continues to depend on an
appropriate framework of domestic law to hold a state accountable.

With economic transformation and globalization, the state is withdrawing
from many areas of activity that are now taken over by private corporations and
non-state actors. International financial institutions have over the last few decades
expanded their influence in shaping macro-economic policies in developing
countries. The private sector is increasingly taking over key areas of service
delivery. This has led to privatization of health, education and water. Development
activities that were traditionally the responsibility of the state are also being
undertaken by non-state actors.

The accountability of these financial institutions as well as private non-state
actors to respect and abide by human rights norms remains unclear because of a gap
in the international legal regime and current conceptual thinking on human rights.
This encourages a laissez faire approach in regard to non-state action, even as new
international instruments set more human rights standards for states. The linkage
between human rights and trade liberalization is increasingly becoming part of
the human rights discourse. Progress in this area must inevitably be integrated
into responses on poverty and development. The case law on environmental
issues, as well as equality, personal security, and the right to water and shelter (as
dimensions of the right to life), demonstrate that the conduct of non-state actors
impact on the human rights of poor communities.

Goal 8 of the Millennium Development Goals refers to the ‘Development of
Partnerships in Development’ This clearly reaffirms the concept of solidarity in
realizing human rights, and the importance of government, civil society non-state
actors and people in communities contributing to development and poverty

231. Obando 2004: 2-23; Business and Human Rights, 1999: 9-10; Oloka-Onyango and Udagama
2001: pp. 3-45.
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eradication. Corporation and businesses have introduced a concept of corporate
responsibility into their business operations. This has resulted in voluntary
codes of conduct that integrate ILO and international labour and environmental
protection standards and transparent financial management. The private sector
within countries has also developed the idea of corporate philanthropy supporting
local initiatives in disaster responses and community development projects in areas
such as education. Child labour and child abuse have attracted interest, and the
private and corporate sector has supported state and civil society organizations to
develop programmes to address these problems in developing countries. However
the challenge is to ensure a balance in public and private sector participation
in development, so that the state remains responsible as the major player in
safeguarding human rights. The concept of a ‘failed state’ is often advocated as a
rationale for NGOs and civil society and the community assuming responsibilities
for poverty alleviation and community development, supported by the private
sector and international and bilateral agencies. However the protection and
realization of human rights requires that the state be held accountable as a major
player, since it is the government that continues to access national resources,
interact at the international and regional level and exercise state power.

The state has always regulated the conduct of non-state actors and corporation
through labour laws, environmental protection laws, and criminal and civil
law. These areas must continue to be developed so that non-state actors cannot
claim impunity for human rights infringements and corruption that contribute
to national impoverishment. They must become accountable to compensate
and provide reparation where human rights have been violated. It is equally
important to ensure that this responsibility includes support for rehabilitation and
reintegration of victims through devices such as voluntary trust funds. Impunity
of both officials and non-state actors should not be institutionalized either by
apathy in law enforcement, gaps in legislation, or laws that explicitly provide for
impunity.

National and international law continue to endorse the idea that corporations
are entities that cannot be held liable in criminal law. The possibility of expanding
the scope of direct accountability of corporations for human rights violations and
corruption need to be explored and expanded in line with some international
and regional standards that already cover the liability of non-state actors.”? The
concept of ‘command responsibility’ of officials recognized in jurisprudence on
human rights and the Rome Statute of the International Criminal Court can
also be developed to expand the liability of non-state actors under human rights
law.>*

232.  UN Declaration on the Elimination of Violence against Women (1993); Art 4 (c); American
Convention on Human Rights; and Velasquez Rodriguez case (Inter-American Court of
Human Rights, 29 July 1988, cited Leeda Violet); Convention of Belem do Para. Inter-American
System.

233. Goonesekere (2004); Rome Statute Art. 125(3).
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The obligations of a state to act with due diligence as a duty bearer®* also
provide a basis for holding non-state actors liable. Cases on domestic violence,
disappearance and water rights in national courts and international fora indicate
how the conduct of private non-state actors come within the scrutiny of courts and
human rights oversight bodies. The state becomes liable for a violation because of
a failure to prevent a violation by a non-state actor, or for total failure in enforcing
existing laws. This jurisprudence has contributed to linking the traditional
limitation on bringing non-state actors within the scope and application of human
rights law. Case law also demonstrates how a standard set in constitutional law
on the state’s liability to prevent an infringement can be integrated into civil law
obligations of non-state actors.?®* Constitutional jurisprudence and values on
personal security and equality can thus fertilize other branches of civil law such as
family law and tort and criminal law so as to also cover the conduct of non-state
actors.

3.5.2. Competing Civil and Political
Rights and Development

As in many other areas of law, human rights implementation can pose problems
of balancing conflicting rights and interests protected by these rights. Norms on
gender equality and personal security can conflict with standards on the right to
freedom of religion. When the right to life is interpreted to include socioeconomic
rights, the right to water and shelter of one low-income community can conflict
with the right to livelihood of another group, creating a situation of displacement.
The right to life and use of national resources in the public interest can conflict
with the utilitarian and immediate pressure for quick economic growth and
development. Similarly the right to freedom of association and industrial action
can conflict with the demand for economic stability and sustainable industrial
investment and production. It is sometimes argued that legislative bodies and
parliaments rather than courts should resolve these issues through law reform
and policy formulation.

International human rights law and national constitutions have built
in strategies for limiting human rights according to specified and explicit
rationales. Public interest and public security have traditionally provided a basis
for limiting many rights. It is exceptional that a right such as freedom from
torture or freedom of conscience is considered a peremptory norm that is not
subject to limitation. Courts of law are constantly required to balance conflicting

234. CEDAW Art; 2 (e); UN Declaration on the Elimination of Violence against Women and regional
standards; Velasquez Rodriguez, Inter American Court of Human Rights, 29 July 1988, cited
Leeda Violet; Saheli Women's Resource Centre v Commissioner of Police Delhi AIR 1990 SC 513;
Padmini v State of Tamil Nadu 1993 Cr L] 2964 (Mad) (India); similarly Upaliratna v Tikiri
Banda 1995 1 Sri LR 165, Faiz Mohomed v Attorney General 1995 1 Sri LR 372 (Sri Lanka).
235.  Apparel Export v Chopra 1999 Civil Appeal No 13099-15100.
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interests in the process of judicial decision-making, and this is particularly clear
in common law systems where there is a body of common law unregulated by
legislation. Constitutional jurisprudence indicates that the courts have developed
doctrines such as that of ‘purposive interpretation’ to balance competing rights.
The standard of ‘reasonableness’” has been used through many decades in national
courts to balance conflicting interests. In the area of human rights it provides
a basis for scrutinizing limitations on rights to ensure that the core values on
human rights are not undermined through the process of limitation. The doctrine
of parliamentary sovereignty and the separation of powers in jurisdictions that
recognize these standards are themselves balanced, so as to enable the court to act
as an oversight authority in the realization of human rights.

Thejurisprudence on the right to life that encompasses the right to basic needs
brings to light special problems of balancing the needs of different communities
of poor people. The right to basic needs can conflict with government plans and
proposals for economic development. Even in these areas national courts have
shown the capacity for self-restraint so as not to usurp the role of the legislature
and the executive. The Indian courts in particular have sometimes been criticized
for assuming the role of the legislature and intervening in areas of administration
and policy formulation that are properly left to parliament, which is accountable
to the voters. The traditional view is that ‘the Supreme Court is supreme, but the
supremacy ends when the supremacy of parliament begins’*** The Indian Supreme
Court has responded to executive apathy, through its power of judicial review,
using the concept of public interest litigation to scrutinize law enforcement and
policy implementation. Sometimes this has resulted in standard setting to fill
gaps in legislation, as seen in the developments in India on sexual harassment
after the Vishaka Case.”” However, the legislature has responded positively to the
directions of the court and has not seen this judicial activism as an intrusion on
parliamentary sovereignty. This is perhaps because there are equally important
judicial precedents in leading cases, which emphasize that public interest litigation
must not overstep its parameters.

For instance in the controversial Narmada Dam Case, Justice Kirpal, in
upholding the decision of government on the construction of the dam, stated
that

the conception and the decision to undertake a project is to be regarded as a
policy decision... It is for the government to decide how to do the job. When
it has put a system in place for the execution of a project, and such a system
cannot be said to be arbitrary, the only role which a court may have to play
is to see that the system works in the manner it was envisaged. It is now well
settled that the Courts in the exercise of this jurisdiction will not transgress
into the field of policy. ... It is only where there has been a failure on the

236. Nayar Kuldip, Independence and Limitations of the judiciary; “The Leader’ Sri Lanka, Colombo
8 December 2006. p. 6.
237. 1997 6 SCC 241.
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part of any authority in acting according to law or non-action or acting in

violation of the law that the court has stepped in**

This approach has also been taken in a recent case where the Indian Supreme
Court held that trade union rights were not unqualified and could be limited by
‘appropriate industrial legislation.?*

The precedent is relevant for a pending Sri Lankan case where the supreme
court issued a stay order on a petition brought by the Joint Apparel Forum, an
organization of garment manufacturers and exporters, to prevent a strike for
wages by port workers. The workers supported by a global union of garment
factory workers have now lodged a complaint against the Government of Sri
Lanka under ILO procedures on the basis of the stay order. The Government of
Sri Lanka has always exercised a right to regulate trade union action in areas such
as health by declaring a service as essential in the public interest. The Sri Lankan
case has created a situation where a service user is requesting the courts to give a
similar order against a service provider on the basis of infringement of their right
to livelihood (Samaraweera 2006: 6). Closure of factories due to industrial unrest
can result in large-scale job losses among low-income workers.

The balancing of conflicting interests so as to realize human rights and not
impair development and respect parliamentary sovereignty is a challenge for the
courts. They are called upon to make decisions that are perceived by the public and
the government as reasonable, objective, and based on depoliticized interpretations
of the constitution. Where they fail and do not exercise self-restraint to achieve
objective decision-making, they risk making critical decisions on political or
development issues in an adversarial litigation environment without the benefit
of the kind of expert opinion available for policy formulation. The legislature itself
can intervene to erode their independence or pass legislation that overturns a
judgment. The Indian Supreme Court’s strategy of commissioning expert reports
when developmentissuesare subject to scrutiny in public interestlitigation provides
an effective strategy for legitimizing court decisions and maintaining the balance
between human rights protection and economic development. Recent unreported
decisions of the Sri Lanka Supreme Court on demerger of two provinces in conflict
areas and declaring unconstitutional legislation regulating ownership in state land
and regulating water resources have been the subject of controversy and criticism
as in conflict with the role and responsibility of the judiciary.*

The current focus on the MDGs in development and partnership in
development should address the need for ensuring broad-based understanding
and respect for human rights among state institutions and the corporate sector.
Failure to integrate a rights-based approach into the MDGs will not merely

238.  Narmada Bachao Andalan v Union of India 2000 10 SCC 664 per Kirpal J at 761-763.

239.  Dharam Dhutt v Union of India 2004 1 SCC 713.

240. Demerger of North and East, unreported case SC ER. No 243/06 16.10.2006; Land Ownership
Bill Determination Sri Lanka S D No 26/2003 10.12.2003.
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undermine the human rights project but create tension and conflict between the
courts, government and the corporate sector.

3.6. CONCLUSION

The harsh reality of deprivation creates a perception that norms on human rights
are irrelevant for the poor. This paper argues that human rights are concerned
with accountability in governance, and it is the human rights-based approach to
development that can promote accountability to the poor.

Civil society can be a partner in pro-poor development but cannot
promote the holistic responses required to combat poverty. In an environment
of globalization, partnerships of civil society, the corporate sector and people
with the government have become critical. The concept of the failed state only
encourages non-accountability in governments with the power and access to
national resources. Integrating a civil and political rights-based approach into
development recognizes the government and private sector as duty bearers, and
the poor as rights holders with identity, entitlements and capabilities to have a
voice and be partners in the development process.

Law and social policy are not the only strategy, but are central to accountable
good governance and poverty eradication in development. There is evidence
that legislation and institutions such as courts can, through a focus on civil and
political rights, contribute to good governance, containing abuse of power and
promoting people-centred development that increases opportunities and access
for the poor. The spaces provided for civil society activism also contribute to
responsible articulation of opinion and monitoring development in the interests
of the poor. Respect for the independence of the judiciary is critical to prevent
conflict between parliament and the courts, and various interest groups.

Civil and political rights underpin important legislation, and have been an
influence in raising socioeconomic needs to rights in legal systems where these are
not guaranteed as enforceable rights. The jurisprudence and policy focus on civil
and political rights have thus contributed to a reaffirmation of the indivisibility
of all human rights. Some challenges, such as expanding the accountability of
the private sector and resolving conflicting human rights, need to be addressed
in integrating human rights and development so as to impact more on poverty
eradication.

The trends examined in this paper suggest that the two strands of freedom
incorporated originally in the theory of civil and political rights - individual
freedom and collective freedom to participate in the political process (Novak
2000: 69-70) - have come together in some jurisdictions. This has provided
an opportunity to link values on civil and political rights and development in
a manner that is meaningful to non-Western societies. It is important that the
new development agenda and the Millennium Development Goals integrate this
holistic interpretation of rights based on international and national commitments
on human rights. The MDGs should not reverse the movement in countries
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towards replacing the poverty alleviation and welfare focus in development with
the richer resource of human rights including civil and political rights. These are
best practices that should be shared and strengthened.
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Work Rights:
A Human Rights-Based Response to Poverty

Margaret Bedggood and Diane Frey**

Productive and decent work and poverty eradication are essential to ensuring
the exercise of the fundamental human rights and freedoms enshrined in the
Universal Declaration of Human Rights ... and to meeting the Millennium
Development Goals

(UN General Assembly 2007, para. 131).

4.1. INTRODUCTION

Decent work and work rights are key to creating sustainable livelihoods and
eradicating poverty. Yet, judging by the prevalent discourse on poverty, neither has
been a central concern in international development policy. As the United Nations
Millennium Development Goals (MDGs) confirm, there has been longstanding
acceptance of the importance of food, health, education, gender equality, and
environmental sustainability to poverty reduction.?** Each of these goals parallels
a legally protected human right.*** In comparison, the MDG framework has only

241. The authors wish to thank Gillian MacNaughton and Edwina Hughes for their research and
invaluable assistance in reviewing and commenting on drafts of this chapter.

242. UN Millennium Development Goals, available at http://www.un.org/millenniumgoals/.
A multi-dimensional definition of poverty recognizes these elements as constituent of poverty.
See for example Report of the World Summit for Social Development, Programme of Action,
UN Doc A/CONE.166/9, 1995 para. 19 (poverty has various manifestations including lack of
income, hunger, ill health, lack of access to education, inadequate housing, unsafe environment
and social exclusion).

243.  See for example International Covenant on Economic, Social and Cultural Rights (ICESCR)
(adopted 16 December 1966, entered into force 3 January 1976, 993 UNTS 3arts 11 (right to
food), 12 (right to health), 13 (right to education), 3 (gender equality); Convention on the Rights
of the Child (CRC) (adopted 20 November 1989, entered into force 2 September 1990) 1577
UNTS 3, art. 24(2)(c) (state obligation to provide adequate clean drinking water and consider
danger of environmental pollution); International Labour Organization (ILO) Convention
No. 169 Concerning Indigenous and Tribal Peoples in Independent Countries, adopted 27 June
1989, entered into force 5 September 1991, art. 7 (4) (protection and preservation of the
environment).
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recently included decent work and full employment for all as a development
target, and indeed, work rights have often been viewed as antithetical rather than
essential to economic growth, development and poverty eradication.?*

This is not surprising in light of the neo-liberal approaches to economic
growth that have gained hegemonic power, particularly over the last thirty years
(Rittich 2007: 112-115).>* The very notion and legitimacy of work rights is
paradoxical. On the one hand, from a strictly market-oriented perspective, they
are contested as detrimental to economic growth and foreign direct investment
(UN General Assembly 2007, para. 30, 34, 98). On the other hand, from a social
justice perspective, such as that of the International Labour Organization (ILO),
they are viewed as a means to fair globalization (ILO 2007a: vi; ILO 2004: ix).
While these two perspectives are frequently at odds in debates on globalization
and labour, a third perspective — a human rights-based approach - offers the best
avenue for poverty eradication through work rights. From this perspective, work
rights are equal to and interdependent with the other human rights that parallel
the MDGes.

This chapter explores this paradox** and its implications for eradicating
poverty through realizing work rights, including the rights to be free from slavery
and servitude,*’ the right to work,”® the right to just and favourable working
conditions,** the right of individuals to form trade unions, as well as the collective
rights of trade unions,**and therightto social security, including social insurance.?'
In the course of discussing these work-related rights, this chapter also considers
the right to be free of discrimination.”* Recent UN reports indicate that these
work rights, including full employment and decent work, are being rediscovered
as important components of development and poverty eradication.”* Indeed, the

244.  See Summary World Social Situation 2007, UN Doc A/62/168, 30 July 2007, para. 4 (governments
around the world have increased worker insecurity in desire to become economically
competitive). Prior to 2007 the MDG framework included only a decent work target for youth
(Target 16).

245.  Social rights, entrenched in Europe by the mid-1960s, have subsequently eroded.

246. Rittich (2007: 110-111) explains the paradox surrounding social rights as the discontinuity
between the discursive commitment to human rights, including social rights, in contrast to the
concurrent dismantling of mechanisms for their protection.

247. International Covenant on Civil and Political Rights (ICCPR) (adopted 16 December 1966,
entered into force 23 March 1976) 999 UNTS 171, art. 8.

248. ICESCRart. 6.

249. ICESCRart. 7.

250. ICESCRart. 8.

251. ICESCRart. 9.

252.  See for example ICESCR art. 2(2) (prohibiting discrimination on the basis of ‘race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or other
status’).

253.  UN General Assembly, 2005 World Summit Outcome, res. A/RES/60/1 (24 October 2005) para.
47 ( “We strongly support fair globalization and resolve to make the goals of full and productive
employment and decent work for all, including women and young people, a central objective of
our relevant national and international policies as well as our national development strategies,
including poverty reduction strategies, as part of our efforts to achieve the Millennium
Development Goals.).
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Secretary-General’s proposal to incorporate full employment and decent work for
all as a new target for the MDGs was accepted in late 2007.%** The link between
decent work and human rights is, however, still tenuous.

The central argument in this chapter is that work rights are key to eradicating
poverty, but in the past thirty years have been generally overlooked, if not rejected
outright, in poverty eradication policy-making at the international level. Following
this introduction, Section 4.2 briefly explains the links between poverty and work.
Section 4.3 outlines the uniqueness of work rights and the two legal regimes for
addressing them: (1) the Conventions of the International Labour Organization
(ILO), and (2) the international human rights treaties. This part also presents
examples of regional and domestic case law that have drawn upon both ILO
decisions and the work of the international human rights treaty bodies. Section 4.4
examines the dominant discourses in international poverty reduction, including
market-based, decent work and human rights-based approaches. It concludes that
a human rights-based approach, incorporating work rights, is the most coherent
and therefore effective approach to eradicating poverty.

4.2. WORK AND POVERTY

Work is important as a source of income, as an act of self-expression and self-
fulfilment, as a source of identity and dignity, as well as a venue for socialization
(Mundlak 2007: 342). As a means of generating income, work is primarily
instrumental, providing economic independence and the means to satisfy rights
to other basic capabilities, for example, food, housing, health care and education
(Mundlak 2007: 343; OHCHR 2006, para.7). Work is, however, also inherently
valuable (OHCHR 2006, supra note 19, para. 7). It impacts on one’s self-worth;
it allows one to externalize one’s capacity; it also provides opportunities for
individuals to contribute to and link with their communities (Mundlak 2007: 344;
Collins 2003: 25). Indeed, unemployment contributes to social exclusion, loss
of self-confidence and poor psychological and physical health (Sen 1999: 21).
Unemployment also has devastating effects extending beyond the individual
to family and community in the form of higher crime rates and higher divorce
rates, for example (Lofaso 2007: 1). Nonetheless, work without work rights may
have little to do with individual dignity and social inclusion. It may simply be low
paying, dangerous, boring and demeaning (Mundlak 2007: 347; Chen et al. 2005:

254.  UN General Assembly Report of the Secretary-General on the Work of the Organization,
Official Records, Sixty-second Session, Supplement No. 1, UN Doc A/62/1, 2007, New York,
United Nations, Annex II: 66, Goal 1(Proposed Target: Achieve full and productive employment
and decent work for all, including women and young people); UN General Assembly Report
of the Secretary-General on the work of the Organization, Official Records, Sixty-first Session,
Supplement No. 1, UN Doc A/61/1, 2006, New York, United Nations, para. 24, (recommending
new target under MDG 1 on decent work for all); ILO 2008: 12.

255.  Value of work to obtain income is different from its value in itself.
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19).¢ Work may not even pay for basic necessities, leaving those who work and
their families in poverty.

Yet poverty is more than ‘insufficient income’ to pay for basic necessities
(CESCR 2001: para. 7). Today, poverty is generally understood as a multi-
dimensional phenomenon, with broad features such as ‘hunger, poor education,
discrimination, vulnerability and social exclusion’ (CESCR 2001: para. 7). Drawing
on the work of Sen, numerous UN development programmes and agencies now
consider poverty to be the lack of basic capabilities to live in dignity (see for
example UNDP 2000: Chapter 1). From a human rights perspective, ‘poverty may
be defined as a human condition characterized by sustained or chronic deprivation
of resources, capabilities, choices, security, and power necessary for the enjoyment
of an adequate standard of living and other civil, cultural, economic, political and
social rights’ (CESCR 2001: para. 8). This multi-dimensional view of poverty
corresponds to numerous human rights in poverty eradication. As the Committee
on Economic, Social and Cultural Rights (CESCR) has stated, ‘[t]he rights to
work, an adequate standard of living, housing, food, health and education, which
lie at the heart of the covenant, have a direct and immediate bearing upon the
eradication of poverty’ (CESCR 2001: para. 1). In this respect, poverty is a denial
of human rights (CESCR 2001: para. 1).

Poverty is inextricably linked to work. In 2006, 1.4 billion people -
474 per cent of the total number of people employed - worked for less than US$2
per day, and 507 million of these people — 17.6 per cent of the total employed
— worked for less than US$1 per day (UN Department of Economic and Social
Affairs 2007: 5). In developed countries, poverty is measured relative to nationally
established poverty lines substantially higher than US$1 or US$2 per day. Poverty,
however, has the same characteristics in developed countries as in developing
countries, including hunger, homelessness, lack of education, vulnerability and
social exclusion. In 2006, the United States Census found that 12.3 per cent of
the population - 36.5 million people — were living in poverty.*” In the European
Union, 16 per cent of the total population (72 million people) were living in
poverty in 2005 (Eurostat 2005: 1). It is important to note that the majority of
people living in poverty work.

Working in poverty has distinctive features, some of which are context-
dependent (ILO2003b: 110). Developed and developing countries share some forms
of poverty work considered ‘atypical, including part-time work, self-employment
and temporary agency work. Atypical work accounts for 30 per cent of total
employment in 15 European countries and 25 per cent of total employment in the
United States (ILO 2002: 26). In the developing world, poverty work usually entails
informal employment, self-employment, non-paid family work contributing to
family-based economic activity, employment in subsistence production, vendors
and home-based outworkers (ILO 2002: 7). Regardless of societal or geographical

256. Labour markets can serve to perpetuate poverty and disadvantage.
257.  US Census Bureau, Poverty 2006 Highlights, http://www.census.gov/hhes/www/poverty/
poverty06/pov06hi.html
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context, all of the above forms of work lack formal labour and social protections
(ILO 2002: 9).

Poverty is also intuitively linked to unemployment and an insufficient
quantity of jobs.*® The ILO estimates that world unemployment has hovered in
the 6 per cent range since 1996 (ILO 2007b). Between 1996 and 2006, the number
of unemployed worldwide increased by 34 million to 195 million despite average
annual economic growth of 3.8 per cent (UN General Assembly 2007: para. 5). Yet,
with respect to poverty, this is a problematic measure. Higher unemployment rates
in developed economies, such as 6.9 per cent in the European Union compared
to 5.3 per cent in South Asia in 2005, for example, do not take into account the
relative levels of social protection in each of these regions (ILO 2007b: indicator
No. 8). In fact, the lack of social protection, in developing countries in particular,
is a factor pushing people to accept any work they can find, for any amount of pay
and hours, no matter how precarious (UN Department of Economic and Social
Affairs 2007: 2). This problem is illustrated by the case of Mexico, which reported
only a 3.5 per cent unemployment rate in 2005. People in Mexico, however, cannot
afford to be unemployed because there is no social protection, and therefore accept
underemployment in informal jobs (ILO 2007b: indicator No. 8). Worldwide, there
is very low coverage of access to social security during times of unemployment.
Among the 80 per cent of the world’s population unprotected by social security,
approximately 20 per cent live in extreme poverty.>

Discrimination against people from marginalized and vulnerable groups
in access to work and in working conditions contributes to their exclusion
and exacerbates poverty. Not surprisingly, women earn less than men in every
country in the world (UNDP 2005: 303-306), are overrepresented in informal
jobs (UNICEF 2006: 37-50; Chen et al. 2005), and comprise the majority of
poor people.®® Similarly, young people are among the working poor with an
estimated 515 million earning US$2 per day and 200 million earning less than
USS$1 per day (UN Department of Economic and Social Affairs 2007: 5). There
are 470 million working-age persons with disabilities who are more likely to be
unemployed, underemployed and living in poverty than able bodied persons
(UN Department of Economic and Social Affairs 2007: 5-6). Indigenous peoples
are disproportionately poor, making up 5 per cent of the world’s population but
15 per cent of the world’s poorest (UN Department of Economic and Social Affairs
2007: 6). There are also stark regional disparities in extreme poverty. Sub-Saharan
Africa (55.4 per cent) and South Asia (34.4 per cent) have the greatest shares of

258.  World Bank. Poverty Overview, Understanding Poverty, ‘Poverty is not having a job http://web.
worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTPOVERTY/0,,contentMDK:20153855~m
enuPK:373757~pagePK:148956~piPK:216618~theSitePK:336992,00.html (accessed 8 January
2008).

259. CESCR General Comment 19, The Right to Social Security: Article 9 of the International
Covenant on Economic, Social and Cultural Rights (adopted on 23 November 2007), E/C.12/
GC/19, 23, November 2007, para. 7.
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Figures (7 out of 10 of world’s hungry are women and girls).
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total people employed and earning less than US$1 per day (UN Department of
Economic and Social Affairs 2007: 13).

Onehundred yearsago, thelinks between poverty and the inadequate quantity
and quality of paid work were well recognized. Shelton notes that the dangers of
denying a decent living were apparent when revolution came to Mexico, Russia
and Ireland, and riots occurred in Germany, Austria and Italy (Shelton 2007: 10).
In response, the international community established the ILO and began adopting
international labour rights standards. In recent decades, the links between work,
poverty and human rights have been largely ignored in the international agenda
due in large part to the hegemonic ascendancy of neo-liberal ideology and policies
(Bedggood and Humphries 2002: 1). It is time to bring work rights back to the
forefront of international development and security policy and practice.

4.3. LEGAL FRAMEWORKS FOR WORK RIGHTS

4.3.1. The Uniqueness of Work Rights

The protection of work rightshashad a separate history from that of other economic,
social and cultural rights, or indeed from civil and political rights (Valticos 1998).
Although there are obvious links with the anti-slavery movement, and later with
the broader civil right to freedom of association, it was the deprivations associated
with the industrial revolution that spurred the development of work rights
(Shelton 2007: 10). The burgeoning numbers of exploited workers in urban areas,
including children, provoked reform movements at both local and international
level, including the trade union movement (Shelton 2007: 10). Recognition of
the need to identify and protect work rights was coupled with the development
of mechanisms for that protection. These protections were consolidated in the
formation of the ILO.

Eventually, work rights, as an aspect of industrial relations, became governed
by complex domestic legal regimes, which varied markedly according to historical
and societal differences, as to, for example, the role of the state, the position of trade
unions with respect to membership and collective bargaining, and the structure
of the legal framework, including specialist tribunals to address industrial issues.
One notable feature of these mechanisms, both at international and local level,
is the tripartite model of negotiation and agreement, with states, trade unions
and employer organizations, that is these three key interested players, all equally
involved (‘Tripartism is our strength and our unique contribution, ILO 2003: vi).
Although these industrial relations regimes varied from country to country, they
have nevertheless retained this unique framework. For the most part, despite the
complicated nexus of law, policy and politics in industrial relations regimes, they
have been constituted within legal frameworks and protections.

One of the drawbacks of the ILO and most domestic systems has been the
difficulty of extending rules and protections beyond organized labour to the
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informal sector, and to unpaid household and subsistence work, sectors that in
many countries account for a large proportion of people living in poverty. This
difficulty stems largely from the origin of work-related rights in the industrialized
sector. In the local context, this limitation is exacerbated by a combination of
factors. While workers in trade unions may have substantial protections, those
without union membership may have no protection at all. The recent crisis of the
trade union movement, due to the growth of market-oriented approaches, has
therefore resulted in a shift to more work without union protections. Contrary
to predictions in the 1950s and 1960s, the informal sector has grown rather than
formalizing.®'

Despite this gap in protection, work rights share with other economic, social
and cultural rights, and indeed with all human rights, a focus on protecting the
most vulnerable groups in society. Both ILO and human rights conventions,
reports and general comments target, for example, the work-related needs of
women, children, migrants, people with disabilities, racial and ethnic minorities
and indigenous peoples.?* Similarly, at local levels, legislation and processes may
protect the rights of women to equal pay and in pregnancy, for example, and
general non-discrimination statutes may also apply to recruitment and promotion
procedures. The grounds enumerated under these non-discrimination laws vary
considerably across jurisdictions.

In sum, complex frameworks and mechanisms are developed at both local
and international level for protecting a variety of work-related rights, without
these being recognized in many - or any - contexts as part of a human rights
regime. As a result, work rights and the ILO remained separate for many years
from the human rights movement. In this chapter, we use the term ‘work rights,
as opposed to labour or employment rights, in order to encompass a wide range
of work-related rights enumerated in international human rights instruments.
In particular, we want to stress the importance of including trade union rights,
especially the right to collective bargaining and the right to strike, as necessary,
to ensure and defend decent work and reasonable conditions. This broader sense
of work rights also includes the right to social security when work is unavailable
or when people are unable to work due to sickness, old age, employment injury,
maternity, disability, or other reason beyond their control.**

Work rights are now protected at international, regional and domestic level.
At international level, there are two primary frameworks for legal protection of
work rights: the ILO Conventions and international human rights treaties. This
section gives an overview of these two legal regimes and their relationship with

261.  More recently there has been increased attention given to the informal sector at the international
level and increased activity, such as the formation of unions for the protection of informal
workers. See, for example, ILO 2002; CESCR General Comment 18, paras. 10, 46; Chen et al.
2005: 79-81.

262.  See infra section IIIB generally on ILO conventions and IIIC on international human rights
treaties protecting specific vulnerable groups.

263. CESCR, General Comment 19, paras. 14, 15, 17, 19, 20; Universal Declaration of Human Rights
(UDHR), arts. 22, 25(1).
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each other. It then briefly looks at the regional systems and documents case law
at regional and domestic level incorporating ILO and international human rights
standards.

4.3.2. International Labour Organization

‘In many ways, the ILO was a pioneer of international action against poverty’ (ILO
2001). The ILO was founded as part of the League of Nations at the end of the First
World War (Leary 1997: 210). Its purpose is to adopt international standards to
cope with the problems of labour conditions involving ‘injustice, hardship and
privation’** At the end of the Second World War, the ILO became one of the
United Nations Specialized Agencies, and in the Declaration of Philadelphia its
standard-setting mandate was formally broadened to include more general but
related social policy and human rights matters (Leary 1997: 11). Today, the ILO
has 181 members,*” and it is unique among international governance institutions
in its tripartite structure with employer and worker representatives, as well as
state parties participating and voting on standard-setting (Helfer 2006: 649-726,
651-652). From the beginning, the ILO was built upon the fundamental belief that
there can be no world peace without social peace within each member state.”
At the time of its founding, social peace was also recognized as a key means of
preventing socialist revolution such as that which occurred in Russia (Helfer
2006: 679). Also, the ILO maintained that the prosperity of richer countries was
threatened by poverty in poorer countries.”’

The ILO establishes work rights through its role of legislating, supervising
and monitoring labour rights conventions, by administering complaint procedures
(Leary 1997: 220) and by providing member states with technical assistance (Leary
1997: 211). Conventions as well as non-binding recommendations are adopted at
the ILO’s annual International Labour Conference. When a convention is adopted,
member states are not required to ratify it but are expected to examine and explain
their non-ratification. After a member state formally ratifies a convention, it
becomes legally obligated to comply by ensuring its domestic laws and practices
conform to the convention and by submitting reports on a regular basis for
purposes of supervision (Helfer 2006: 683, 687). Supervision and monitoring of
compliance with conventions is carried out by the ILO committees such as the
Committee of Experts on the Application of Conventions and Recommendations,
the Conference Committee on the Application of Standards and the Committee
on Freedom of Association (Swepston 1999). In the process of monitoring and
supervising, these committees further elaborate the content of the rights contained

264. ILO Constitution, preamble available at: www.ilo.org/ilolex/english/constq.htm.

265. ILO, Alphabetical List of ILO member countries (181 countries): www.ilo.org/public/english/
standards/relm/country.htm, accessed 18 January 2008.

266. See ILO Constitution, preamble.

267. ILO Constitution, preamble available at: www.ilo.org/ilolex/english/constq.htm.
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in ILO conventions in light of various employment practices (Swepston 1999).
The ILO’s enforcement approach relies almost entirely on ‘naming and shaming’
The few other enforcement mechanisms are rarely used (see for example, Tapiola
2007: 33).

To date, the ILO has adopted 188 conventions, although 30 of these have been
either withdrawn or shelved because they are outdated.”® ILO conventions address
the right to work, the right to just and favourable conditions of work, trade union
rights and the right to social security.*® For example, Convention 122*”° obligates
state parties to ‘create conditions for full employment, and Convention 158*"*
establishes valid and lawful grounds for dismissal from employment and worker
rights to legal redress in cases of unjustified dismissal. Protection of the right to
freely choose work is established in Conventions 29%? and 105*”* abolishing forced
labour. Convention 142 calls upon states to establish on-going general, technical
and vocational training.?*

Some conventions protect the rights of specific vulnerable groups, such as
Convention 169%”° on indigenous and tribal peoples, Conventions 3¢ and 183*”7

268. ILO Conventions and Ratifications, www.ilo.org/ilolex/english/condispl.htm, accessed 19
January 2008.

269. These rights parallel provisions of the International Covenant on Economic, Social and Cultural
Rights (arts. 6, 7, 8, 9). The Committee on Economic, Social and Cultural Rights (CESCR),
responsible for monitoring state compliance with the ICESCR has issued general comments on
two of these rights: General Comment No. 18 on the right to work and General Comment 19
on the right to social security. General Comment 18 specifically refers to the ILO Conventions
and points out that protecting the right to work is a ‘key function of the International Labour
Organization’ CESCR General Comment 18, Article 6 of the International Covenant on
Economic, Social and Cultural Rights, E/C.12/GC18, 6 February 2006, para. 53. Similarly,
General Comment 19 refers to the ILO Conventions relevant to the right to social security.
CESCR General Comment 19, para. 12, 19, 24, 26, 31, 33.

270. Convention concerning Employment Policy, ILO Convention No. 122 Employment Policy
Convention (adopted 9 July 1964, entered into force 15 July 1966).

271.  Convention concerning Termination of Employment at the Initiative of the Employer, ILO
Convention No. 158 Termination of Employment Convention (adopted 22 June 1982, entered
into force 23 November 1985).

272.  Convention concerning Forced or Compulsory Labour, ILO Convention No. 29 Forced Labour
Convention (adopted 28 June 1930, entered into force 1 May 1932).

273.  Convention concerning the Abolition of Forced Labour, ILO Convention No. 105 Abolition of
Forced Labour Convention (adopted 25 June 1957, entered into force 17 January 1959).

274. Convention concerning Vocational Guidance and Vocational Training in the Development
of Human Resources, ILO Convention No. 142 Human Resources Development Convention
(adopted 23 June 1975, entered into force 19 July 1977).

275.  Convention concerning Indigenous and Tribal Peoples in Independent Countries, ILO
Convention No. 169 Indigenous and Tribal Peoples Convention (adopted 27 June 1989, entered
into force 5 September 1991).

276. Convention concerning the Employment of Women before and after Childbirth, ILO
Convention No. 3 Maternity Protection Convention (adopted 28 November 1919, entered into
force 13 June 1921, revised by Convention No. 103 in 1952).

277.  Convention concerning the revision of the Maternity Protection Convention (Revised), ILO
Convention No. 183 Maternity Protection Convention (adopted 15 June 2000, entered into
force 7 February 2002).
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on women and maternity protection and Conventions 138%’® and 182*° on the
abolition of child labour, especially its worst forms. Convention 159 on vocational
rehabilitation and employment (disabled persons) obliges states to formulate,
implement and periodically review vocational rehabilitation and employment
policy for disabled persons.?** Conventions 100! and 111?** guarantee equal access
and treatment at work and the elimination of discrimination in employment.
Examples of conventions related to working conditions include Convention
26°% on minimum wages, Conventions 52*** and 132?% on holidays and holiday pay,
Convention 155%¢ on occupational safety and health, Conventions 1,%” 30%* and
47% on hours of work, and Convention 14*°and 106*' on weekly rest. Conventions
relevant to freedom of association, trade union and collective bargaining rights

278.  Convention concerning Minimum Age for Admission to Employment, ILO Convention
No. 138 Minimum Age Convention (adopted 26 June 1973, entered into force 19 June 1976).

279. Convention concerning the Prohibition and Immediate Action for the Elimination of the Worst
Forms of Child Labour, ILO Convention No. 182 Worst Forms of Child Labour Convention
(adopted 17 June 1999, entered into force 19 November 2000).

280. Convention concerning Vocational Rehabilitation and Employment (Disabled Persons), ILO
Convention No. 159 Vocational Rehabilitation and Employment (Disabled Persons) Convention
(adopted 20 June 1983, entered into force 20 June 1985).

281. Convention concerning Equal Remuneration for Men and Women Workers for Work of Equal
Value, ILO Convention No. 100 Equal Remuneration Convention (adopted 29 June 1951,
entered into force 23 May 1953).

282. Convention concerning Discrimination in Respect of Employment and Occupation, ILO
Convention No. 111 Discrimination (Employment and Occupation) Convention (adopted 25
June 1958, entered into force 15 June 1960).

283. Convention concerning the Creation of Minimum Wage-Fixing Machinery, ILO Convention
No. 26 Minimum Wage-Fixing Machinery Convention (adopted 16 June 1928, entered into
force 14 June 1930).

284. Convention concerning Annual Holidays with Pay, ILO Convention No. 52 Holidays with
Pay Convention (adopted 24 June 1936, entered into force 22 September 1939, revised by
Convention No. 132 in 1970 and no longer open to ratification).

285.  Convention concerning Annual Holidays with Pay (Revised), ILO Convention No. 132 Holidays
with Pay Convention (Revised) (adopted 24 June 1970, entered into force 30 June 1973).

286. Convention concerning Occupational Safety and Health and the Working Environment, ILO
Convention No. 155 Occupational Safety and Health Convention (adopted 22 June 1981,
entered into force 11 August 1983).

287. Convention Limiting the Hours of Work in Industrial Undertakings to Eight in the Day and
Forty-eight in the Week, ILO Convention No. 1 Hours of Work (Industry) Convention (adopted
28 November 1919, entered into force 13 June 1921).

288. Convention concerning the Regulation of Hours of Work in Commerce and Offices, ILO
Convention No. 30 Hours of Work (Commerce and Offices) Convention (adopted 28 June
1930, entered into force 29 August 1933).

289.  Convention concerning the Reduction of Hours of Work to Forty a Week, ILO Convention
No. 47 Forty-Hour Week Convention (adopted 22 June 1935, entered into force 23 June 1957).

290. Convention concerning the Application of the Weekly Rest in Industrial Undertakings, ILO
Convention No. 14 Weekly Rest (Industry) Convention (adopted 17 November 1921, entered
into force 19 June 1923).

291. Convention concerning Weekly Rest in Commerce and Offices, ILO Convention No. 106
Weekly Rest (Commerce and Offices) Convention (adopted 26 June 1957, entered into force
4 March 1959).
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include Conventions 11,%? 84,** 87** and 98.*° Finally, conventions also deal
with welfare policy and social insurance protection including Convention 102,%¢
on social security (minimum standards) and Convention 168,*” on employment
promotion and protection against unemployment.

ILO conventions have received widely varied numbers of ratifications (Leary
1997: 212). For example, 172 countries have ratified Convention 29 on forced
labour,”® while only 43 countries have ratified Convention 102 on social security
(minimum standards),*” and only seven countries have ratified Convention 168 on
employment promotion and protection against unemployment.*® Despite varied
levels of ratification, ILO supervision of conventions by its quasi-judicial expert
committees, such as the Committee of Experts on the Application of Conventions
and Recommendations and the Committee on Freedom of Association, elaborate
the content of the norms in various conventions by documenting discrepancies
between a convention and a state party’s law and practice (Leary 1997: 220-221).
Moreover, the human rights treaty bodies, as well as regional and domestic courts,
have often adopted the ILO committee interpretations of work rights.*

For example, the Committee on Freedom of Association made numerous
requests to Canada, following complaints alleging violations of freedom of
association and collective bargaining rights, to reform its legislation.**? In 2007, the

292. Convention concerning the Rights of Association and Combination of Agricultural Workers,
ILO Convention No. 11 Right of Association (Agriculture) Convention (adopted 12 November
1921, entered into force 11 May 1923).

293. Convention concerning the Right of Association and the Settlement of Labour Disputes in
Non-Metropolitan Territories, ILO Convention No. 84 Right of Association (Non-Metropolitan
Territories) Convention (adopted 11 July 1947, entered into force 1 July 1953).

294.  Convention concerning Freedom of Association and Protection of the Right to Organize, ILO
Convention No. 87 Freedom of Association and Protection of the Right to Organize Convention
(adopted 9 July 1948, entered into force 4 July 1950).

295.  Convention concerning the Application of the Principles of the Right to Organize and to Bargain
Collectively, ILO Convention No. 98 Right to Organize and Collective Bargaining Convention
(adopted 1 July 1949, entered into force 18 July 1951).

296. Convention concerning Minimum Standards of Social Security, ILO Convention No. 102 Social
Security (Minimum Standards) Convention (adopted 28 June 1952, entered into force 27 July
1955).

297. Convention concerning Employment Promotion and Protection against Unemployment,
ILO Convention No. 168 Employment Promotion and Protection against Unemployment
Convention (adopted 21 June 1988, entered into force 17 October 1991).

298. ILO Convention No. 29 Forced Labour Convention, ratifications available at: http://www.ilo.
org/ilolex/cgi-lex/ratifce.pl?C029 (accessed 22 March 2008).

299. ILO Convention No. 102 Social Security (Minimum Standards) Convention, ratifications
available at: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C102 (accessed 22 March 2008).

300. ILO Convention No. 168 Employment Promotion and Protection against Unemployment
Convention, ratifications available at: http://www.ilo.org/ilolex/cgi-lex/ratifce.pl?C168 (accessed
22 March 2008). ILO Convention Ratifications, http://www.ilo.org/ilolex/english/condisp1.htm
(accessed 19 January 2008).

301. Foradiscussion of similarities and differences between ILO Conventions and ICESCR provisions,
see generally Craven 1995: 194-225 (the right to work): 226-247 (just and favourable condition
of work): 248-286 (the right to form and join trade unions); ILO 1969. Comparative Analysis
of the International Covenants on Human Rights and International Labour Conventions and
Recommendations. Official Bulletin, Geneva, Vol. LIL, No. 2: 181-216.

302. Biffl and Isaac 2005: 425-426.
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Canadian Supreme Court ruled that its long-standing exclusion of the procedural
right to collective bargaining as a part of freedom of association within the Canadian
Charter of Rights, did not ‘withstand principled scrutiny and should be rejected’?*
Part of the Supreme Court’s reasoning was based on its ‘adherence to international
documents recognizing a right to collective bargaining’*** The Court ruled, ‘[t]he
Charter should be presumed to provide atleast as great a level of protection as is found
in the international human rights documents that Canada has ratified’** Finally, the
court explicitly invoked ‘numerous interpretations’ by the ILO committees, which,
‘while not binding) were relied upon by the Court to shed light on the scope of the
right to collective bargaining under the Canadian Constitution.**

ILO conventions have also been influential with respect to the right to social
security.’” In 2005, the Supreme Court of Venezuela issued an opinion concerning
the new Social Security System Law, which failed to provide benefits to employees
who were suspended or fired and who had been covered under the previous
social security law.’*® The Court ruled that the new law violated ‘the fundamental
right to social security under article 86 of the Venezuelan Constitution’ and the
legislation also ‘implied a violation of international conventions (duly executed by
Venezuela) that reflected the right to social security and its essential elements, such
as ILO Convention No. 102 related to “Minimum Social Security Standards™>**
Domestic and international claims were both possible because article 86 of
Venezuelas Constitution provided the basis for the domestic claim while article
23 of Venezuelas Constitution allowed a direct claim under international human
rights treaties.*"

Not all ILO expert opinions successfully bring about compliance. For
example, during the 1980s, the Committee on Freedom of Association upheld
numerous complaints against the UK Government for non-compliance with
Conventions 87 and 98 on freedom of association and collective bargaining, but
the Committee’s repeated requests for legislative changes to bring UK law into
compliance were ignored, raising the Committee’s ‘deep concern’ (Biffl and Isaac
2005: 427). Nonetheless, decisions of the ILO committees, in general, have had
considerable impact; the Committee of Experts on the Application of Conventions

303. Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, para. 22.

304. Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, para. 70.

305. Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, para. 70.

306. Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, paras 76, 77.

307. Demanda de inconstitucionalidad por omisién de la Asamblea Nacional al promulgar la Ley
Orgdnica de Seguridad Social: Summarized in English at http://www.escr-net.org/caselaw/
caselaw_show.htm?doc_id=412549&country=13659. Accessed 19/01/2008.

308. Demanda de inconstitucionalidad por omisién de la Asamblea Nacional al promulgar la Ley
Orgénica de Seguridad Social.

309. Demanda de inconstitucionalidad por omisién de la Asamblea Nacional al promulgar la Ley
Orgénica de Seguridad Social.

310. Constitution of the Bolivarian Republic of Venezuela, article 23, Asamblea Nacional
Constituyente, Caracas, 1999, www.mci.gob.ve. The CESCR welcomed the adoption of Article
23 as part of the 1999 Constitution, CESCR Concluding Observations, Venezuela, UN doc,
E/C.12/1/Add.56, 21 May 2001 para. 3.
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and Recommendations noted 2,200 cases between 1964 and 1998 in which
governments took the measures requested of them (Swepston 1999: 87). Further,
their decisions have immeasurable impact by their integration into international
human rights, regional and domestic legal regimes.*"!

4.3.3. International Human Rights Treaties

The second international legal regime on work rights was established by the
United Nations following the Second World War. The Universal Declaration of
Human Rights (UDHR), adopted in 1948 by the UN General Assembly, is the
foundation of the international human rights legal regime. The UDHR recognizes
numerous work rights*? and is implemented in two international treaties: the
Covenant on Civil and Political Rights (ICCPR) and the International Covenant
on Economic, Social and Cultural Rights (ICESCR). Compliance with both the
ICCPR and ICESCR is monitored by committees, which, like the ILO committees,
are responsible for examining reports periodically submitted by state parties
and engaging state parties in dialogue about implementation of the rights. The
committees also issue comments clarifying the normative content of rights,
including work rights, and the obligations of state parties. The Human Rights
Committee, responsible for monitoring the ICCPR, also receives and considers
‘communications from individuals subject to its jurisdiction who claim to be
victims of a violation’ of any of the rights in the Covenant.’”® A similar procedure
for the Committee on Economic, Social and Cultural Rights (CESCR), responsible
for monitoring the ICESCR, is currently under consideration.**

Many of the work rights enumerated in the ICCPR and in the ICESCR
overlap with rights protected by ILO conventions. They include, in the ICCPR, the
right to be free from slavery, forced labour and servitude,** the right of peaceful
assembly,*® the right to freedom of association including the right to form and

311. Indeed, the travaux préparatoires indicate that during drafting of the ICESCR, ‘it was argued
that it was better to state the principle of the right to work in general terms leaving the specifics
of implementation to the ILO’ (Craven 2002: 200).

312. UDHR art 4 (prohibition of slavery and servitude), art. 7 (prohibition against discrimination),
art. 20 (right to freedom of peaceful assembly and association), art. 22 (right to social security),
art. 23 (rights to work, free choice of employment, just and favourable conditions of work,
protection against unemployment, equal pay for equal work, to form and to join trade unions),
art. 24 (right to rest and to reasonable working hours and periodic holidays with pay), art. 25
(right to adequate standard of living).

313.  First Optional Protocol to the International Covenant on Civil and Political Rights, 1966.

314. InJune 2008 the UN Human Rights Council adopted an Optional Protocol to the International
Covenant on Economic, Social and Cultural Rights and recommended it to the General
Assembly, A/HRC/RES/8/2; see http://www2.ohchr.org/english/bodies/hrconcil/8session/
resolutions.htm. For a full history and continuing updates see http://www.bayefsky.com/tree.
php/id/10332 Amendments to the Treaties, New Treaties — Drafting Stage.

315. ICCPRart. 8.

316. ICCPRart. 21.
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join trade unions,*” and, in the ICESCR, the right to work,*'® the right to just and
favourable conditions of work,** trade union and collective bargaining rights**
and the right to social security.**! Other international human rights treaties protect
work rights of specific marginalized groups. These include the International
Convention on the Elimination of All Forms of Racial Discrimination (CERD),**?
the Convention on the Elimination of All Forms of Discrimination against Women
(CEDAW),** the Convention on the Rights of the Child (CRC),** the International
Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families (CMW)** and the Convention on the Rights of Persons with
Disabilities (CRPD) adopted in 2006, opened for signatures in March of 2007 and
entered into force 3 May 2008.* Each of these core human rights treaties has
a committee that is responsible for monitoring implementation and compliance.
Further, the CESCR has issued general comments addressing the work rights of
specific vulnerable groups including older persons,*” persons with disabilities®*
and the equal rights of men and women.*”

This chapter focuses specifically on the work rights in the ICESCR because
it is the most comprehensive — covering the right to work, working conditions,
union rights and the right to social security — and the most widely applicable,
having been ratified by 157 countries as of 11 October 2007 and applying to all
people in those countries.* Article 6 protects the right to work, which is the right
of ‘everyone to the opportunity to gain his living by work which he freely chooses

317. ICCPRart. 22.

318. ICESCRart. 6.

319. ICESCRart.7.

320. ICESCRart. 8.

321. ICESCRart.9.

322. Convention on the Elimination of All Forms of Racial Discrimination (CERD) (adopted 21
December 1965, entered into force 4 January 1969) 660 UNTS 195, art. 5.

323. Convention on the Elimination of Discrimination Against Women (CEDAW) (adopted 18
December 1979, entered into force 3 September 1981) 1249 UNTS 13, arts. 11, 13, 14.

324. Convention on the Rights of the Child (CRC) (adopted 20 November 1989, entered into force
2 September 1990) 1577 UNTS 3, arts. 15, 27, 32, 34.

325. International Convention on the Protection of the Rights of all Migrant Workers and Members
of their Family (CMW) (adopted 18 December 1990, entered into force 1 July 2003), UN
Doc.A/45/49(1990), generally and specifically arts. 7, 11, 25, 26, 27, 32, 40, 47, 51, 52, 53 54, 55,
56 etc.

326. Convention on the Rights of Persons with Disabilities (adopted 13 December 2006, opened for
signature 30 March 2007, entered into force 3 May 2008).

327. Committee on Economic, Social and Cultural Rights (CESCR). The Economic, Social and
Cultural Rights of Older Persons: CESCR General Comment 6, 08/12/95, Thirteenth Session,
1995 pp. 1-10.

328. Committee on Economic, Social and Cultural Rights (CESCR). Persons with Disabilities:
CESCR General Comment 5, 09/12/94 pp. 1-11.

329. Committee on Economic, Social and Cultural Rights (CESCR). Substantive Issues Arising in
the Implementation of The International Covenant on Economic, Social and Cultural Rights,
General Comment No. 16, The Equal Right of Men and Women to the Enjoyment of all
Economic, Social and Cultural Rights, Article 3 of the International Covenant on Economic,
Social and Cultural Rights, E/C.12/2005/4.

330. OHCHR, Ratifications of the International Covenant on Economic, Social and Cultural Rights,
http://www2.ohchr.org/english/bodies/ratification/3.htm, accessed 19 January 2008.
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or accepts, and state parties to the treaty are obligated to ‘take appropriate steps to
safeguard this right'**' Recognition of the right to work in the ICESCR is followed
by a ‘non-exhaustive’ list of steps that states parties are obligated to take.*? These
include ‘technical and vocational guidance and training programmes, policies and
techniques to achieve steady economic, social and cultural development and full
and productive employment under conditions safeguarding fundamental political
and economic freedoms to the individual’**®

The CESCR has issued General Comment 18 on article 6, which details the
normative content of the right to work, explains the state parties’ obligations,
provides examples of violations and discusses implementation at the national
level.*** For example, the Comment states that the right ‘to decide freely to accept or
choose work’ implies ‘not being forced in any way whatsoever to exercise or engage
in employment and the right of access to a system of protection guaranteeing each
worker access to employment.**® According to the Comment, the right to work
‘also implies the right not to be unfairly deprived of employment.** Work must be
decent work, which respects the fundamental rights of the person as well as the
rights of workers in terms of conditions and remuneration.* It must provide an
income allowing workers to support themselves and their families.**® Notably, the
comment declares that Articles 6, 7 and 8 of the Covenant are closely related and
interdependent.**

Article 7 establishes that everyone has a right to just and favourable working
conditions, ‘fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed conditions of work
not inferior to those enjoyed by men’** Further, work must provide ‘a decent
living’ for the worker and his or her family, including ‘safe and healthy working
conditions;*! ‘equal opportunity for everyone to be promoted in his employment
to an appropriate higher level, subject to no considerations other than those of
seniority and competence’*? and the right to ‘rest, leisure and reasonable limitation
of working hours and periodic holidays with pay, as well as remuneration for
public holidays’**

Article 8 protects the right of everyone to form and join trade unions of their
choice.** It also protects the right of trade unions to function freely, including the

331. ICESCRart. 6.1.

332.  CESCR General Comment 18, para. 6.
333. ICESCRart. 6.2.

334. CESCR General Comment 18.

335. CESCR General Comment 18, para. 6.
336. CESCR General Comment 18, para. 6.
337. CESCR General Comment 18, para. 7.
338. CESCR General Comment 18, para. 7.
339. CESCR General Comment 18, para. 8.
340. ICESCR art. 7(a)(i).

341. ICESCR art. 7(b).

342. ICESCR art. 7(c).

343. ICESCR art. 7(d).

344. ICESCR art. 8(1)(a).
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right to strike.’* Limitations on the rights of trade unions are permitted where
prescribed by law and ‘necessary in a democratic society in the interest of national
security or public order or for the protection of the rights and freedoms of others’**
There are also other limitations on the rights enumerated in Article 8, including
recognition of lawful restrictions on the exercise of these rights by members of the
armed forces and police.’ The Committee has not yet issued general comments
on Articles 7 or 8.

Finally, Article 9 recognizes ‘the right of everyone to social security,
including social insurance’**® The CESCR General Comment 19 outlines the
normative content of the right to social security under Article 9, explains the state
parties’ obligations, provides examples of violations and discusses implementation
at the national level.*” In particular, the Comment notes that ‘[s]ocial security
through its redistributive character, plays an important role in poverty reduction
and alleviation, preventing social exclusion and in promoting social inclusion’**°
Recognizing the relationship of poverty to work, the Comment further states,
“The right to social security encompasses the right to access and maintain benefits
without discrimination in order to secure protection, inter alia, from (a) lack of
work-related income caused by sickness, disability, maternity, employment injury,
unemployment, disability, old age, or death of a family member, (b) unaffordable
access to health care (c) insufficient family support, particularly for children and
adult dependents’®!

The Comment further recognizes that ‘[t]he right to social security is of
central importance in guaranteeing human dignity for all persons’ deprived of
their capacity to otherwise fully realize their human rights.?

While some work rights, like other economic and social rights, are to be
progressively realized, the CESCR in General Comment 18 also states that most
work rights impose immediate obligations on state parties. These rights include
the guarantee against discrimination of any kind,” the right to be free from
slavery, forced labour and servitude,*** the right of peaceful assembly,*** the right
to freedom of association with others,* the right to form and join trade unions,*’
the equal rights of men and women,*® the right to just and favourable working

345. ICESCR art. 8(1)(b) and (c).

346. ICESCRart. 8.

347. ICESCR art. 8(2).

348. ICESCRart. 9.

349. CESCR General Comment 19.

350. CESCR General Comment 19, para. 3.

351. CESCR General Comment 19, para. 2.

352.  CESCR General Comment 19, para. 1.

353.  CESCR General Comment 18, para. 19.

354. ICCPRart. 8.

355. ICCPRart. 21.

356. ICCPR art. 22(1).

357.  ICCPRart. 22(1); CESCR General Comment No. 9: The Domestic Application of the Covenant,
E/C.12/1988/24, 3 December 1998, para. 10 (listing articles of ICESCR of immediate application,
including art. 8).

358. CESCR General Comment No. 9, para. 10 (art. 3 is immediate obligation).
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conditions, including fair wages and equal remuneration for work of equal value,**®
the right of trade unions to function freely,® and the right to strike.*"

The CESCR also clarifies the content of work rights and the obligations of state
parties in concluding observations to state party reporting. For example, in 2007,
the Committee’s Concluding Observation on Costa Rica indicated concern ‘about
the persisting wage gap between men and women and the high unemployment
rate among women’** The Committee also indicated concern about working
conditions of domestic workers — mostly migrant women — who are paid the lowest
minimum wage and work over eight hours a day with inadequate rest, pensions
and vacations.*® Other areas of concern included: (1) the high rate of workers
in the informal sector, particularly immigrants, refugees, ethnic minorities and
persons with disabilities; (2) poor working conditions in rural and remote areas;
(3) ‘harassment, blacklisting and dismissal of trade unionists, in particular in the
banana industry, where dismissals of unionized workers in large numbers have
been reported’; (4) the incompatibility with Article 8 of the restrictions on the
participation of foreigners in trade unions; and (5) the continuing insufliciency of
the social pension system coverage.’*

Similarly, the Committee’s Concluding Observations on the Ukraine
noted concern that job vacancy announcements frequently indicate preference
for employing men in managerial positions and discriminate on the basis of
age and physical appearance of female candidates.* In addition, women are
disproportionately affected by unemployment and increasingly employed in
low-paid jobs and only few Roma can find regular employment.**® The Committee
also noted (1) that the minimum wage does not provide an adequate standard of
living for workers and their families, and that 6.6 per cent of workers receive less
than the minimum wage; (2) the high number of industrial accidents, including
fatal accidents; (3) employer obstruction of independent trade unions, pressure
to resign trade union membership and intimidation of trade union leaders; and
(4) that unemployment benefits amount to only 50 per cent of the minimum
subsistence level, and social assistance is also inadequate to ensure an adequate
standard of living.>”

359. CESCR General Comment No. 9, para. 10 (art. 7 (a) (i) is immediate obligation).

360. CESCR General Comment No. 9, para. 10 (art. 8 (1) (c) is immediate obligation).

361. CESCR General Comment No. 9, para. 10 (art. 8 (1) (d) is immediate obligation).

362. CESCR Concluding Observations, Costa Rica, UN doc, E/C.12/CRI/CO/4, 23, November 2007,
para. 15.

363. CESCR Concluding Observations, Costa Rica, UN doc, E/C.12/CRI/CO/4, 23, November 2007,
para. 15.

364. CESCR Concluding Observations, Costa Rica, UN doc, E/C.12/CRI/CO/4, 23, November 2007,
para. 16,17, 18.

365. CESCR Concluding Observations, Ukraine, UN doc, E/C.12/UKR/CO/5, 23, November 2007,
para. 13.

366. CESCR Concluding Observations, Ukraine, UN doc, E/C.12/UKR/CO/5, 23, November 2007,
para. 13, 14.

367. CESCR Concluding Observations, Ukraine, UN doc, E/C.12/UKR/CO/5, 23, November 2007,
para. 15, 16, 17, 18.
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Obstacles to the exercise of work rights exist not only in developing and
transitioning countries, but also in developed countries. The CESCR Committee’s
2007 Concluding Observations on Belgium, for example, notes that de facto
discrimination against foreigners, ethnic minorities, migrant workers, Muslim
and Roma peoples is widespread in employment.*® Moreover, the Committee
indicated concern about high unemployment rates among women, persistent
wage differentials for men and women and the low percentage of women in high-
ranking posts, including in public administration and universities.”® Similarly,
employment opportunities for young people, people over 55 and foreign residents
continue to be considerably higher than in the European Union on average.’”
Finally, the Committee noted significant obstructions to the exercise of the right to
strike, particularly the possibility that workers may be dismissed for participating
in a strike.””!

The ICCPR, the ICESCR and the Committees General Comments and
Concluding Observations also guide courts at regional and domestic level on the
normative content of work rights enumerated in both the international treaties
and in domestic laws. For example, in 2006, the Constitutional Court of Latvia
found that its domestic law was inconsistent with the right to social security as
established by ICESCR Articles 9 (social security) and 11 (adequate standard of
living), as well as the CESCR General Comments. The Court ruled that Latvian
law and its enforcement did not protect employees from employers who failed
in their obligation to contribute social insurance premiums on their employees’
behalf. While the manner of implementation of the norms to guarantee the right
to social security is at the discretion of the state, the state ‘must develop an efficient
mechanism ... in order to guarantee the right*”> Courts may also refer to both
international human rights treaties and ILO conventions in deciding on alleged
violations of work rights.*”

368. CESCR Concluding Observations, Belgium, UN doc, E/C.12/BEL/CO/3, 23, November 2007,
para. 14.

369. CESCR Concluding Observations, Belgium, UN doc, E/C.12/BEL/CO/3, 23, November 2007,
para. 15.

370. CESCR Concluding Observations, Belgium, UN doc, E/C.12/BEL/CO/3, 23, November 2007,
para. 16.

371. CESCR Concluding Observations, Belgium, UN doc, E/C.12/BEL/CO/3, 23, November 2007,
para. 17.

372.  Case No. 2000-08-0109 Constitutional Court of Latvia (‘On Compliance of Item 1 of the
Transitional Provisions of the Law “On Social Insurance” with Articles 1 and 109 of the
Satversme (Constitution) of the Republic of Latvia and Articles 9 and 11 (the First Part) of the
December 16, 1966 International Covenant on Economic, Social and Cultural Rights’), Riga,
13, 9 May 2006, summarized in English at: http://www.escr-net.org/caselaw/caselaw_show.
htm?doc_id=400782&country=13565, accessed19 January 2008.

373. ‘A review of jurisprudence shows that courts and tribunals in all parts of the world have proven
to be innovative in using international labour instruments’ (Thomas, Oelz and Beaudonnet
2004: 284). This article also gives examples of cases drawing on ILO Conventions in conjunction
with CEDAW, ICCPR and ICESCR (Thomas, Oelz, and Beaudonnet 2004: 270-271, 275-276).
See for example Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27, para.
71, 72, 73, 74 (relying on ICESCR article 8, ICCPR article 22 and ILO Convention No 87 for
holding that right of association includes right to collective bargaining).
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4.3.4. Regional and Domestic Work Rights

The work rights protected in ICCPR Articles 8, 21 and 22, as well as in ICESCR
Articles 6,7, 8 and 9, are also protected to varying degrees in regional human rights
regimes, including the Inter-American,”* European®” and African systems.”” The
courts in each of these systems also look to international human rights and ILO
law to interpret work rights provisions in regional human rights conventions. For
example, in Baena Ricardo v Panama, the Inter-American Court of Human Rights
relied upon an ILO Freedom of Association expert decision in overturning the
Government of Panama’s dismissal of 270 union activists.*””

In Baena, the government fired public sector employees, including union
leaders, for participating in a peaceful rally and a work stoppage to protest
government policies such as privatization.””® Coincidently, the work stoppage
occurred on the same day that a military leader escaped from prison and led a
partial takeover of the national police offices.”” Although the union suspended
its action to prevent it being associated with the escape and takeover,® the
government alleged that the union’s actions were a form of subversive support
for the military takeover attempt, and consequently it dismissed the employees.*!
The government later enacted Law 25, which retroactively dismissed all public
servants who had participated in the union actions.*® Law 25 also retroactively
replaced the due process rights of the dismissed state employees to appeal to

374.  American Convention on Human Rights, entered into force 18 July 1978, 1144UNTS 123
arts. 6 (freedom from slavery), 15 (right of assembly), 16 (freedom of association); Additional
Protocol to the American Convention on Human Rights in the Area of Economic, Social and
Cultural Rights, signed 17 November 1988 arts. 3 (obligation of nondiscrimination), 6 (right to
work), 7 (just, equitable and satisfactory conditions of work), 8 (trade union rights), 9 (right to
social security).

375.  European Convention for the Protection of Human Rights and Fundamental Freedoms entered
into force 3 September 1953, arts. 4 (prohibition of slavery and forced labour), 11 (freedom of
assembly and association); European Social Charter, adopted 1961 and revised 1996, arts. 1 (right
to work), 2 (right to just conditions of work), 3 (right to safe and healthy working conditions),
4 (right a fair remuneration), 5 (right to organize), 6 (right to bargaining collectively), 7 (right
of children and young persons to protection), 8 (right of employed women to protection), 12
(right to social security), 13 (right to social and medical assistance), 14 (right to benefit from
social welfare services).

376. African Charter on Human and Peoples’ Rights adopted 27 June 1981, entered into force
21 October 1986, arts. 5 (prohibition of slavery), 15 (right to work, satisfactory conditions,
equal pay for equal work), 10 (right to association), 11 (right assemble freely with others).

377. Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para. 162, 163, 164, 165.

378.  Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para 88 (a), (b), (c).

379. Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para 88 (d).

380. Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para 88 (e).

381.  Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para 88 (i), (j).

382.  Baena Ricardo v Panama, Inter-American Court of Human Rights, Series C No. 72, 2 February
2001, para 88 (i).
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labour courts,*®® by allowing appeals only to courts dealing with administrative
matters.*® Panamanian Courts upheld the dismissals.*

In addition to challenging the dismissals in domestic courts, workers and
their trade unions initiated complaints with the ILO Committee on Freedom of
Association,* and the non-governmental organization (NGO) Comité Panamefio
por los Derechos Humanos initiated a complaint on their behalf with the Inter-
American Commission on Human Rights.*® The ILO Committee on Freedom of
Association concluded that that the government’s mass dismissal of public sector
trade union members and leaders ‘was a serious violation of ILO Convention
98 and reiterated requests made earlier by the Committee of Experts on the
Application of Conventions and Recommendations to repeal Law 25.** The
Inter-American Commission on Human Rights referred a complaint based on
the NGO’s petition to the Inter-American Court of Human Rights on 16 January
1998. The complaint alleged arbitrary dismissal of the government employees who
had participated in the demonstration for labour rights and who were accused of
complicity for perpetrating a military coup as well as violations of the dismissed
employee’s rights to due process and judicial protection.*”

383. Law 25 superseded Law 8, which set out due process procedures such as the right to appeal
dismissals to a tripartite labour court and the requirement of prior authorization from the
labour courts in order to dismiss union leaders, para. 88 (m).

384. Appeals were exhausted after reconsideration before the same authority that issued the dismissal
and appeal before the authority superior to the issuing authority and an administrative Third
Section of the Supreme Court, para. 88 (m), (v).

385. Indeed, labour courts refused to hear the appeals on the dismissals and workers challenged the
constitutionality of Law 25. On 23 May 1991, the Panamanian Supreme Court declared Law 25
unconstitutional but upheld the dismissals, arguing it could only make pronouncements on the
law itself and not on the specific circumstances of the dismissed workers, nor could it apply
its ruling of unconstitutionality retroactively. Most of the 270 dismissed state employees filed
appeals under the provisions of Law 25, and the administrative Third Section of the Supreme
Court declared the dismissals legal. See paras (z), (y), (aa).

386. Complaints against the Government of Panama presented by the International Confederation
of Free Trade Unions (ICFTU), the Trade Union of Water and Electricity Board Workers
(SITIRHE) and the Trade Union of National Telecommunication Board Workers (SITINTEL)
Report No. 281, ILO Committee on Freedom of Association, Case No. 1569, Document: (Vol.
LXXV, 1992, Series B, No. 1).

387. Inter-American Commission on Human Rights Petition Number 11.325, received by the
Secretariat of the Commission on 22 February 1994, Baena, para 1.

388. 'The Committee on Freedom of Association based its conclusion on its findings that
(1) Panamanian Law denies public employees the right to establish trade unions, (2) employees
participating in the strike were not exempt from ‘the right to strike’ as part of essential services
and (3) legal procedures and guarantees governing dismissal of public employees were
not applied. Complaints against the Government of Panama presented by the International
Confederation of Free Trade Unions (ICFTU), the Trade Union of Water and Electricity Board
Workers (SITIRHE) and the Trade Union of National Telecommunication Board Workers
(SITINTEL) Report No. 281, ILO Committee on Freedom of Association, Case No. 1569,
Document: (Vol. LXXV, 1992, Series B, No. 1), para. 143 (3), (4), (6).

389. See also: Committee of Experts on the Application of Conventions and Recommendations,
Individual Observation concerning Convention No. 87, Freedom of Association and Protection
of the Right to Organize, 1948 Panama (ratification 1958) Published 1991, Document No.
(ilolex): 061991PANO087.

390. Baena, para. 1.
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The Inter-American Court accepted as evidence the decisions of the ILO
Committee on Freedom of Association as well as the ILO Committee of Experts
on the Application of Agreements and Recommendations.*' The Court ruled that
the Government of Panama had violated the employees’ freedom of association
rights.*? It also ruled that the government violated principles of non-retroac-
tivity*? and the right to judicial guarantees and judicial protection.”* The Court
ordered the government to pay the unpaid salaries of the 270 employees, rein-
state each employee to the same or a similar position of employment as held prior
to dismissal, pay moral damages of USD $3,000 to each employee, and pay the
group as a whole a total of USD$120,000 as reimbursement for expenses generated
during proceedings to challenge their dismissals.”®

In Wilson, National Union of Journalists and Others v United Kingdom,
the European Court of Human Rights noted that UK domestic law had been
subject to criticism by the European Social Charter’s Committee of Independent
Experts** as well as the ILO Committee on Freedom of Association,*” in ruling
that financial inducements offered by a UK employer to its employees in exchange
for relinquishing the right to union representation violated Article 11 (freedom
of assembly and association) of the European Convention for the Protection of
Human Rights.*® In Hoffmann v South African Airways,” the Constitutional
Court of South Africa, relying upon the South African Constitution, the African
Charter on Human and Peoples’ Rights and ILO Convention 111,*” ruled that the
airline unconstitutionally discriminated when it denied employment based solely
on HIV status determined as part of pre-employment screening.*"!

Of course, regional and domestic courts also rely on regional instruments
and state constitutional and statutory provisions in deciding on violations of
work rights. At the regional level, in Marangopoulos Foundation for Human Rights

391. Baena, paras 162, 163, 164.

392. Baena, para. 214 (4) (right to freedom of association enshrined in Article 16 of the American
Convention of Human Rights).

393. Baena, para. 214 (1) (government violated the principles of legality and non-retroactivity
enshrined in Article 9 of the American Convention on Human Rights).

394. Baena, para. 214 (2) (government violated rights to judicial guarantees and judicial protection
provided for in Articles 8(1), 8(2) and 25 of the American Convention of Human Rights).

395. Baena, paras 214 (6), (7), (8), (9).

396. Wilson, National Union of Journalists and Others v The United Kingdom, European Court of
Human Rights, Applications nos. 30668/96, 30671/96 and 30678/96, para 32.

397.  Wilson, National Union of Journalists and Others v The United Kingdom, European Court of
Human Rights, Applications nos. 30668/96, 30671/96 and 30678/96, paras 37, 48.

398. Wilson, National Union of Journalists and Others v The United Kingdom, European Court of
Human Rights, Applications nos. 30668/96, 30671/96 and 30678/96, para 48.

399.  Hoffmann v South African Airways (CCT 17/00) [2000] ZACC 17; 2001 (1) SA 1; 2000 (11)
BCLR 1235, 28 September 2000.

400. Hoffmann v South African Airways (CCT 17/00) [2000] ZACC 17; 2001 (1) SA 1; 2000 (11)
BCLR 1235, 28 September 2000, para. 51.

401.  Hoffmann v South African Airways (CCT 17/00) [2000] ZACC 17; 2001 (1) SA 1; 2000 (11)
BCLR 1235, 28 September 2000, para. 5, 29.
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(MFHR) v Greece,* the European Committee on Social Rights, relying upon the
European Social Charter, found that the right to protection of health,* the right
to safe and healthy working conditions** and the right to just conditions of work*”
were violated when the government issued safety and health regulations but did
not effectively enforce them."* Also at the regional level, and following a United
States Supreme Court decision denying monetary damages to an undocumented
worker fired for union activity, the Inter-American Court of Human Rights ruled
in Advisory Opinion OC-18/03,"" that states have the obligation to guarantee
labour rights of all human beings, regardless of migratory status. Further, the
Court held that ‘undocumented migrant workers possess the same rights as other
workers in the state where they are employed’**®

At the domestic level, the Constitutional Court of South Africa ruled in
Khosa & Ors v Minister of Social Development & Ors'” that the right to social
security belongs to everyone and that the government’s denial of social security
benefits to non-citizen, permanent residents violated their dignity and equality
in material respects in violation of the Constitution.*'* Also at the domestic level,
the Supreme Court of India, in Olga Tellis & Ors. v Bombay Municipal Council,*"!
ruled that the forced eviction of pavement and slum dwellers interfered with
their home-based livelihoods in violation of India’s Constitutional right to life,
construed to encompass a right to the ‘means of livelihood’*? The Court ruled that
the right to livelihood, while not absolute, could not be deprived without a ‘just

and fair procedure undertaken according to the law’*"

402. Marangopoulos Foundation for Human Rights (MFHR) v Greece, Complaint No. 20/2005,
European Committee of Social Rights, 6 December 2006.

403.  European Social Charter, art. 11.

404. European Social Charter, art. 3.

405. European Social Charter, art. 2.

406. Marangopoulos Foundation for Human Rights (MFHR) v Greece, para 228, 229, 230, 231. For
a full explanation of the collective complaints mechanism of the European Social Charter,
including an overview of the collective complaints to date, see Churchill and Khaliq (2007:
195-240).

407.  Inter-American Court of Human Rights, Advisory Opinion OC-18/03, 17 September 2003,
requested by the United Mexican States. For a full explanation of the protection of economic,
social and cultural rights in the Inter-American System see Gomez (2007: 167-194).

408. Inter-American Court of Human Rights, Advisory Opinion OC-18/03, 17 September 2003
para. 173 (10).

409.  Khosa & Ors v Minister of Social Development & Ors, 2004(6) BCLR 569 (CC), 4 March 2004.

410. Khosa & Ors v Minister of Social Development & Ors, 2004(6) BCLR 569 (CC), 4 March 2004,
para. 85.

411.  Olga Tellis & Ors v Bombay Municipal Council [1985] 2 Supp SCR 51, summarized at ESCR Net:
http://www.escr-net.org/caselaw/caselaw_show.htm?doc_id=401006&country=13549.=

412.  Olga Tellis & Ors v Bombay Municipal Council [1985] 2 Supp SCR 51.

413.  Olga Tellis & Ors v Bombay Municipal Council [1985] 2 Supp SCR 51. See also People’s Union
for Democratic Rights ¢ ORS v Union of India & ORS [1982] INSC 67, 18 September 1982
(payment below minimum wage amounts to forced labour and therefore violates Constitution
and international law).
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Many cases rely upon a combination of domestic, regional and international
law in deciding upon work rights.*'* For example, the Inter-American Court ‘has
turned to domestic law, customary law, and a series of ratified ILO Conventions,
often in conjunction with the Protocol of San Salvador, to determine the content
and scope of the [Inter-American] Conventions guarantee of... the right to
association in labor contexts’ (Melish 2008: 11). In Pedro Huilca Tesce v Peru,
the Inter-American Court of Human Rights relied upon ILO Convention 87 and
decisions of the ILO Committee on Freedom of Association, as well as decisions
of the European Court of Human Rights, in ruling that the extrajudicial execution
of Peruvian trade union leader Pedro Huilca Tecse violated Article 4(1) on the
right to life and Article 16 on freedom of association under the Inter-American
Convention on Human Rights.*** The Court found that Peru’s failure to prevent
and respond to the execution restricted not only the freedom of association of the
individual, but also the right and liberty of a determined group to associate freely
without fear.*'¢

Not all court cases result in the protection of work rights. For example, in
Gosselin v Quebec (Attorney General),*"” the Supreme Court of Canada upheld the
constitutionality of a Quebec law providing those who were single, unemployed
and under thirty years of age with social assistance amounting to just one-third of
the amount allowed for others, although it was clear that this amount required the
plaintiff to choose between food and housing. The Court ruled that the law was not
aviolation of Article 15(1) on equality provisions of the Canadian Charter because
the purpose of the law was to create incentives for young people to participate in
employment programmes.

Work rights, even with favourable court decisions, may not, however, be
sufficient to result in full employment, to improve the conditions of work, and
to ensure the rights of trade unions and their members or eradicate poverty. The
dominance of neo-liberal ideology and policy has created substantial structural
obstacles and hostility towards work rights. In addition to laws and authoritative
interpretations of these laws, it is also necessary to have a policy environment
receptive to the notion of social justice and the legitimacy of work rights as a
necessary means of ensuring decent work and dignity for all people. Progress
on poverty eradication and work rights requires the internalization of values of
human rights and the reorientation of policy to respect, protect and fulfil human
rights. The next section discusses three different policy approaches to poverty and
work rights.

414. For adiscussion of the increasing use of foreign authority in human rights cases see for example
McCrudden (2000: 499-532) and McCrudden (2007: 371-398).

415.  Pedro Huilca Tecse v Peru, Inter-American Court of Human Rights (Ser C) No. 121, March
2005, paras. 74-75 and p. 36.

416.  Pedro Huilca Tecse v Peru, Inter-American Court of Human Rights (Ser C) No. 121, March
2005, para. 69.

417.  Gosselin v Quebec (Attorney General), [2002] 4 S.C.R. 429, 2002 SCC 84.
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4.4. THREE APPROACHES TO ERADICATING POVERTY

The ILO and human rights legal frameworks provide a basis for ensuring work
rights and eliminating poverty. Over the last thirty years, however, the primary
focus of the international development community has been on market-based
approaches.*® These approaches devalue work rights as a means of eliminating
poverty. This section begins with an overview of this dominant perspective, and
then explains the developing ILO and human rights-based approaches.

4.4.1. Market-Oriented Approach

From a market-based perspective, the market itself will, over time, alleviate
poverty. The key to poverty reduction, in this approach, is simply economic
growth. The absence of work rights, as well as other social rights, makes sense
from a market-oriented approach because these rights are seen to restrain
growth. Indeed, embedded in the approach is the assumption that free markets
are the only mechanism to guarantee growth and full employment (Sengenberger
2001: 42). From a market-oriented approach, entrepreneurs can achieve economic
growth once they are free of state interference (Elson 2002: 80-81; See also Harvey
2002). Market-oriented policies include freeing markets from regulation, and
maintaining entrepreneur-friendly economic and trade policies (Sengenberger
2001: 42). Market-oriented policy prescriptions have been voluntarily embraced,
as well as supported with incentives and coercion such as international financial
institutions conditioning lending on a country’s willingness to implement market-
friendly policies (Elson 2002: 81).

To provide this enabling environment for entrepreneur-led growth, states
should withdraw from social issues and transfer responsibility for these
issues to private enterprises and the market (Rittich 2007: 116). As the

state withdraws, private market-based relations replace social relations
(Elson 2002: 84). Market-relations then efficiently allocate services such as
education, health and water based on consumer fees and the ‘laws’ of supply
and demand (Elson 2002: 84). Similarly, social security, protecting consumers
from health- and age-related infirmities, is provided as a commodity in
which the consumer weighs its price against his or her preference to be free
of risk (Elson 2002: 84). Access to a livelihood is also privatized, with public
employees becoming private employees resulting in efficient, flexible pay and
benefits (Elson 2002: 84).

418.  For a discussion of the political economy of globalization, neo-liberalism and its effects on
labour see Munck (2007).
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Withdrawal and transfer from state responsibility to private markets also applies
in relation to the state’s role as regulator of private markets. Liberalized markets
should be free of limiting regulations, enabling efficiency and growth, and
facilitating foreign direct investment (UN General Assembly 2007: para. 30). There
is no obligation on the state to maintain full employment or to ensure justice and
fairness in conditions of work (Rittich 2007: 115). Even if regulatory responsibility
cannot be repudiated, regulatory mechanisms are questioned, discredited (Rittich
2007: 115) and dismantled to create labour market flexibility (UN General
Assembly 2007: para. 34).

Creating an enabling environment for entrepreneurial-led economic growth
also requires market-oriented macroeconomic and trade policies. Examples of such
interventions include shifting tax burdens and subsidies to the benefit of capital
(UN General Assembly 2007: para. 32), and maintaining restrictive monetary,
fiscal and wage policies to keep inflation and trade deficits low and foreign direct
investment high (UN General Assembly 2007: para. 31). In this latter case, such
government policies are also constrained by private financial institutions buying
and selling government bonds (Elson 2002: 84).

Since the 1980s, however, evidence has accumulated to disprove the claim
that economic growth will alleviate poverty (see for example Ravallion and Chen
2007: 1).* In fact, market-oriented policies, in both developed and developing
worlds, have resulted in growing inequality.*** ‘High levels of income inequality are
bad for growth, and they weaken the rate at which growth is converted into poverty
reduction’ (UNDP 2005: 6). Market-oriented policies have also eroded work rights
protection of individuals and organizations.** Traditional collective actors, such as
trade unions and employer organizations, have weakened as their participation in
decision-making has been replaced by market activity as ‘arbiters of policy’ (Elson
2002: 84). As a result, over the last decade, inter-governmental institutions and
domestic governments have been developing alternative approaches to poverty in
light of the mounting evidence of the failure of the neo-liberal agenda to reduce
poverty.

4.4.2. ILO Decent Work

By 1999, ILO Director-General Juan Somavia noted, ‘the world and the ILO are
going through times of turbulence’ (ILO 1999: 3). The turbulence was caused by
market-oriented policies that displaced traditional social processes such as state
intervention, legal rules and interactions among social actors (ILO 1999: 3). These
changes profoundly impacted the ILO’s traditional constituents of organized

419. The developing world outside China has seen little or no sustained progress in reducing the
number of poor, with rising poverty counts in some regions.

420. UNDP 2005: 6 (‘Income inequality is increasing in countries that account for more than
80 per cent of the world’s population’)

421.  Biffl and Isaac 2005: 405; Summary World Social Situation 2007, para. 35.
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labour and employers (ILO 1999: 3). Market-oriented reforms also shifted risk
and disadvantage onto workers relative to capital (ILO 1999: 3). The Director-
General argued that globalization had created growth and prosperity but had
also increased inequality and insecurity requiring a strong social framework to
underpin markets (ILO 1999: 3). The ILO’s response was the Decent Work Agenda
designed to address the new challenges faced by workers and to (re)invent its own
relevance (ILO 1999: 5).

The Decent Work Agenda was intended to be a key to reducing poverty,
creating sustainable development and making globalization more equitable and
inclusive (ILO 2007a: vi). It was meant to be both the goal and the means to
development (Sengenberger 2001: 42-43). It marks the high road to economic
and social development (ILO 1999: 13), a road in which employment, income
and social protection can be achieved without compromising workers’ rights and
social standards (ILO 1999: 13-14). Decent work means productive work in which
rights are protected, and which generates adequate income with adequate social
protection (ILO 1999: 14). It also means sufficient work, in the sense that all should
have full access to income-earning opportunities (ILO 1999: 14). The traditional
ILO themes of tripartism and social dialogue are also present in the Decent Work
Agenda as objectives in their own right, guaranteeing participation and democratic
processes, and also as a means of achieving other strategic objectives (ILO 1999:
14). The Decent Work Agenda addresses employment in the informal as well as the
formal sector of the economy, and is also directed at wealthy industrial countries
where there is also a lack of decent work (Sengenberger 2001: 42-43).

There are four pillars of the Decent Work Agenda: (1) human rights at
work (ILO 1999: 14-21); (2) employment and incomes; (3) strengthening social
protection and social security (ILO 1999: 31-39); and (4) strengthening social
dialogue (ILO 1999: 39-45). The first pillar, human rights at work, refers to
respect for the Core Labour Standards established in the 1998 ILO Declaration
of Fundamental Principles and Rights at Work, in which the status of eight ILO
conventions was elevated such that all ILO member states became obligated to
uphold the principles enumerated in these conventions even if they had not
ratified them.*”? These conventions are:

o Prohibition of Forced Labour (Conventions 29, 105);

+ Freedom of Association and Right to Collective Bargaining (Conventions

87, 98);

422.  The Declaration was controversial. The discussion and voting on its adoption was tripartite
with governments, employer and worker representatives participating. The final vote was 273 in
favour, none opposed and 43 abstentions. Some of the contentious issues included whether the
Declaration could be used for protectionist purposes, whether it established new or enhanced
obligations on States that had not ratified the Conventions, and whether it provided meaningfully
improved protection of labour rights. For a full discussion see Report of the Committee on the
Declaration of Principles, Submission, discussion and adoption, 86th Session Geneva, June
1998, available at http://www.ilo.org/public/english/standards/relm/ilc/ilc86/com-decd.htm,
last accessed 25 March 2008. For debates since adoption of the Declaration, see Alston (2005b),
Langille (2005) and Maupin (2005).
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« Elimination of Discrimination in Employment (Conventions 100, 111);
o Elimination of Child Labour (Conventions 138, 182).%?

The second pillar, employment and incomes, directs national economic and social
policies to focus on the goal of full employment, such that all people who want to
work have the opportunity to work, and that paid work is ‘appropriately’ paid as
a key means for ending poverty and creating social cohesion (ILO 1999: 21-31;
Sengenberger 2001: 40). The third pillar, strengthening social protection and social
security, includes prevention of work-related accidents and occupational injuries,
protection from oppressive working conditions and over-taxing work hours,
provisions for breaks and holidays, and protection in the form of social security in
cases of illness, pregnancy, old age and in cases of dismissal or redundancy (ILO
1999: 31-39; Sengenberger 2001: 40).

Finally, the Decent Work Agenda includes strengthening social dialogue,
which means that information, consultation and negotiation occur at the national
level between free and independent worker and employer organizations along
with government participation (ILO 1999: 39-45; Sengenberger 2001: 40). In this
way, conflicts are peacefully resolved, and social and labour policies are created
and enforced within an economic as well as political democracy. At the level of
the workplace, social dialogue includes wage negotiations and co-determination
as a ‘goal unto itself” as well as a ‘means to enforce labour and social policy’
(Sengenberger 2001: 40).

The Decent Work Agenda is a departure from traditional ILO conventions
and labour standards, which were seen as decreasingly effective. In 1999, the
General Director noted that between 1983 and 1998 a total of 15 conventions were
adopted by the annual labour conference but only three had received twenty or
more ratifications (ILO 1999: 18). Rather than rely on its traditional mechanisms of
legislating labour standards through adoption and ratification of conventions, the
Decent Work Agenda is based on a ‘soft law;, promotional approach similar to the
1998 ILO Declaration of Fundamental Principles and Rights at Work (ILO 2007:
para. 13, 14). The Decent Work Agenda is implemented through (ILO 1999: 8):

« seeking to mobilize international support, particularly focusing on other
international and regional organizations such as the United Nations
Economic and Social Council (ECOSOC), the European Union, etc.;

o creating and delivering portfolios of policies covering employment,
social protection and institutional development, which are appropriate to
different regional situations;

« reorganizing all ILO functions, budgets and initiatives around the Decent
Work Agenda;

o developing measures and indicators of decent work such as the Toolkit,
through which decent work outcomes are integrated into policy-making;

423.  ILO Declaration of Fundamental Principles and Rights at Work, 1998, available at: http://
www.ilo.org/dyn/declaris/ DECLARATIONWEB.static_jump?var_language=EN&var_
pagename=DECLARATIONTEXT
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+ developing Decent Work Country Programs (DWCP) helping countries
to diagnose deficits in decent work (ILO 1999: 8, 56-74; ILO 2007c¢).

Much of the ILO approach to the Decent Work Agenda is to convince states
that decent work is not counter to market efficiency and growth and that in fact
‘decent work’ pays off (Sengenberger 2001: 44-46). For example, one claim is that
social protection is a positive alternative to protectionism insofar as high levels
of pay and longer periods of social protection are found in the least protectionist
countries with economies most open to trade (Sengenberger 2001: 45). Further,
the ILO argues against the position that the goals of growth and expansion conflict
with qualitative improvement in work (ILO 1999: 26). Instead, it maintains that
decent work is an indispensable part of development and that social security is
an essential prerequisite for efficiency, development and participation in world
markets (ILO 1999: 31; Sengenberger 2001: 46).

4.4.3. Human Rights-Based Approach

Human rights-based approaches to work rights and poverty eradication are
considerably different from the ILO Decent Work Agenda, despite common
historical antecedents and the overlap of normative content of work rights
found in international treaties and ILO conventions. Whereas the ILO Decent
Work Agenda includes only a narrow concept of human rights at work - the four
core labour standards - a human rights-based approach to poverty eradication
includes a wide range of work rights and connects these rights to human rights
more broadly. Moreover, the international human rights framework provides
both the goals and the guiding principles for human rights-based approaches to
poverty eradication.*?* The key role of the international human rights framework
distinguishes the rights-based approach from other approaches to poverty
reduction, including the ILO Decent Work Agenda and the MDGs. Indeed, the
MDGs, while paralleling human rights to food, health, education and gender
equality, are notable for their lack of rights language (Alston 2005: 760).**

There are many human rights-based approaches developed by various
inter-governmental organizations (Frankovits 2006: 106), national governments
(see for example Piron and Watkins (2004)) and NGOs.*** Human rights-based
approaches, however, have some common features. Primarily, in a rights-based
approach, the goals are explicitly stated in terms of international human rights

424, UN Interagency Workshop on a Human Rights-Based Approach, The Human Rights
Based Approach to Development Cooperation: Towards a Common Understanding
Among UN Agencies, 3-5 May 2003. www.undp.org/governance/docs/HR_Guides_
CommonUnderstanding.pdf (accessed 1 February 2008).

425.  ‘References to human rights are relatively fleeting; and ‘rarely rely on any precise formulations’
(Alston 2005: 760).

426.  See for example Oxfam Novib: How an RBA Works in Practice: Exploring how Oxfam Novib
and its Counterparts apply an RBA.
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commitments, which also provide the framework for all policy-making and
programming (Robinson 2005: 38). Critically, from a rights perspective, poverty
‘signifies the non-realization of human rights’ and its eradication is not just
‘desirable but obligatory’ (OHCHR 2006: para. 19). Indeed, the CESCR ‘holds
the firm view that poverty constitutes a denial of human rights’ (CESCR 2001:
para. 1).

In addition to express linkages to international treaties, human rights-
based approaches require adherence to several core human rights principles:
(1) participation; (2) empowerment; (3) accountability; and (4) non-discrimination
(Robinson 2005: 38; see also Twomey 2007: 49-50; OHCHR 2006: para. 20). First,
active and informed participation by poor people is necessary in the formulation,
implementation and monitoring of poverty reduction strategies (OHCHR 2006:
para. 23). This requires specific mechanisms at various decision-making levels that
effectively anticipate the impediments that poor and marginalized people face in
playing a part in the life of their community (OHCHR 2006: para. 23). Participation
is important not just for its instrumental value, ensuring that pro-poor policies
actually address the needs of poor people, but is itself a fundamental human right
(OHCHR 2006: para. 23).

The principle of empowerment highlights the recognition that poverty erad-
ication is not possible without the empowerment of poor people (OHCHR 2006:
para. 18), and empowerment occurs in part through introducing the ‘concept
of rights’ in general and in applying the concept of rights to policy-making
(OHCHR 2006: para. 19). This is markedly different than charity-based efforts to
alleviate unmet needs (Twomey 2007: 52). Empowerment also signifies the need
for duty holders and bearers to ‘share a common understanding’ of the goals and
duties to respect, protect and fulfil human rights (Twomey 2007: 52). In this way,
human rights are about ‘peacefully redistributing unequal power’ (Van Bueren
1999b: 680).

The principle of accountability means that policy-makers and other duty
bearers are responsible and answerable for the impact of their decisions, actions
and inactions with respect to human rights (OHCHR 2006: para. 24). It also
requires that accountability mechanisms are built into poverty reduction strategies
and made ‘accessible, transparent and effective’ (OHCHR 2006: para. 24). Finally,
the non-discrimination principle requires that non-discrimination and protection
of vulnerable groups are prioritized within poverty reduction strategies (Twomey
2007: 54). This highlights the reality that ‘a great deal of poverty originates from
discrimination’ and therefore, instead of focusing on ‘narrow economic issues,
human rights-based approaches call for a broader strategy that includes addressing
the institutions which sustain discrimination (OHCHR 2006: para. 21).

In sum, a human rights-based approach to poverty and work rights requires
that policy choices and processes are linked to and guided by explicit human rights
frameworks (OHCHR 2006: para. 16). It also recognizes the interdependence of
human rights, so that, for example, civil and political rights, as well as economic,
social and cultural rights, are considered ‘integral components of poverty
reduction strategies’ and are neither ‘luxuries’ nor ‘merely aspirations’ (OHCHR
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2006: para. 27). Nevertheless, the United Nations High Commissioner for Human
Rights set out specific human rights of particular relevance to poverty (OHCHR
2006: para. 8). These are rights to: (1) work; (2) adequate food; (3) adequate
housing; (4) health; (5) education; (6) personal security and privacy; (7) equal
access to justice; and (8) political rights and freedoms (OHCHR 2006: v).

Notably, the right to work is the first right listed. Moreover, unlike the
promotional approach of the ILO Decent Work Agenda, the OHCHR states
that the right to work is a right to decent work, and it links this right to several
specific provisions in international human rights law (OHCHR 2006: para. 112,
113, 114, 115, 116). The OHCHR defines the scope and content of the right to
work to include ICESCR Articles 6 (right to work), 7 (right to just and favourable
conditions of work) and 9 (right to social security), ICCPR Article 8 (prohibition
against slavery, servitude and forced or compulsory labour), CEDAW Articles 6
(suppression of trafficking in women) and 11 (non-discrimination), CRC
Articles 32 (protection from economic exploitation), 34 (protection from sexual
exploitation), 35 (prevention of abduction, sale and trafficking) and 36 (protection
from other forms of exploitation) and ILO Conventions 138 (minimum age),
182 (child labour), 29 (forced labour) and 105 (forced labour). In addition to treaty
provisions and ILO conventions, the OHCHR also references CESCR General
Comment 18, the ILO Declaration on Fundamental Principles and Rights at Work
and an ILO reference manual for ILO staff and constituents on Decent Work (ILO
2005). Finally, the OHCHR refers to the World Summit for Social Development as
relevant to human rights-based poverty strategies.*”

Remarkably, the OHCHR’s Principles and Guidelines for a Human Rights
Approach to Poverty Reduction Strategies, while briefly mentioning the rights to
organize and to collective bargaining, do not link the right to decent work explicitly
to the treaty provisions, including ICESCR Article 8 (right of individuals to join
unions, collective rights of unions to function freely, right to strike) (OHCHR
2006: para. 115).**® Nor are the ILO conventions related to freedom of association
and collective bargaining listed. This is surprising in light of the CESCR’s comment
that ‘[t]rade unions play a fundamental role in ensuring respect for the right to
work}*”? and the OHCHR observation that poor people suffer from ‘mistreatment
by employers with no form of redress (OHCHR 2006: para. 109). It must be
stressed that the right to work entails both individual and collective rights*** and
both are essential in eradicating poverty.**!

427.  World Summit for Social Development Copenhagen, 1995, available at http://www.un.org/esa/
socdev/wssd/

428. The rights to assembly, freedom of association and to form and join trade unions are also
recognized in the ICCPR Articles 21 and 22.

429. CESCR General Comment 18, para. 54.

430. CESCR General Comment 18, para. 6.

431. Indeed, labour unions have played essential roles in ameliorating work conditions and
otherwise improving human rights situations in for example, Latin America and South Africa.
See for example Munck (2007: 11-12), discussion of strikes in protest of neo-liberal reforms in
Argentina, South Africa, South Korea, India, Uruguay and Nigeria.


http://www.un.org/esa/

Work Rights: A Human Rights-Based Response to Poverty 109

In sum, despite the striking omission by OHCHR (2006) there are notable
distinctions between rights-based approaches and the ILO Decent Work Agenda.
Primarily, in a human rights-based approach, work rights are broadly defined to
correspond to the work-related rights enumerated in international human rights
law and ILO conventions. In contrast, the ILO is increasingly dependent on
promotional processes (Siegel 2002: 48),and central dimensions of its decent work
platform are left vague and unconnected to explicit rights (Vosko 2002: 26; ILO
2007¢: ii).*** In addition, human rights-based approaches contribute (1) legitimacy,
(2) coherence, (3) accountability, and (4) empowerment to poverty eradication
strategies that are absent from both market-oriented and soft law or promotional
approaches.**

Thelegitimacy ofhuman rights-based approachesarises from their grounding
in international treaties that have been ratified voluntarily by states (Twomey
2007: 67). Legitimacy is further gained from authoritative interpretations of these
international instruments by international and regional treaty bodies, ILO expert
committees, international, regional and domestic courts and other human rights
mechanisms, defining the content of each right (Twomey 2007: 67). International
human rights law, therefore, provides a universal and legitimate framework for
development processes and plans, including decent work for all and eradication of
poverty (Twomey 2007: p. 67).

Humanrights-based approachesalso provide greater coherence. International
instruments and their authoritative interpretations provide a common template
to guide state actions and decision-making across policy areas. This prevents
fragmentation of policy-making, ensuring the same factors are considered in
all departments of the government (Twomey 2007: 67; MacNaughton and Hunt
2006: 14). Coherence in policy-making is particularly important to eradicating
poverty given its multi-dimensional nature.

Human rights-based approaches also require accountability for the impact
of policy choices and actions. Indeed, ‘the most defining attribute of human rights
in development is its focus on accountability’ (Robinson 2005: 39). Work rights
arise out of international treaties and domestic laws, and therefore impose legal
obligations on the international community and national governments. Thus,
monitoring and accountability mechanisms, that are accessible, transparent
and effective, are necessary to ensure that people can hold their governments
accountable (MacNaughton and Hunt 2006: 324; Twomey 2007: 67). These
mechanisms to protect work rights, as illustrated above, have been operating
for almost a century. As the neo-liberal paradigm fades, new space opens for
governments and NGOs to make better use of these decisions.

As a result of their legitimacy, coherence and accountability, human rights-
based approaches empower poor people and are more effective in eradicating

432.  Conceptual approach and definitions, ‘Decent work is a clearly defined universal and indivisible
objective’

433.  For discussions of the value added of human rights-based approaches, see generally Robinson
(2005: 38); Twomey (2007: 67-68).
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poverty.*** Workers and trade unions in many parts of the world have seen
the power of human rights and are joining together with human rights NGOs
in solidarity to promote and realize an integrated approach to work rights and
poverty eradication (Cook 2006: 117). After decades of market-oriented policy-
making and prolonged efforts to marginalize work rights, neo-liberal approaches
to poverty eradication are now bankrupt and discredited.*® Work rights are
re-emerging as a critical dimension to combating poverty.

4.5. CONCLUSION

Work rights were among the first legally recognized international human rights
intended to free people from poverty (Shelton 2007). Moreover the ILO was
responsible for some of the first monitoring and accountability mechanisms to
hold governments accountable for respecting, protecting and fulfilling work rights.
The ILO deeply influenced the content of work rights as they were incorporated
into the International Bill of Rights including specific provisions of the ICESCR
(Craven 2005; Siegel 2002; Valticos 1998).

Nonetheless, work rights and the ILO have remained essentially separate
from the human rights movement for many years. Moreover, at the domestic level,
employment regimes evolved separately from human rights regimes. For example
in many countries, work rights are reviewed in separate labour tribunals. As a
result, work rights have not been viewed, or taught, as part of a human rights
framework. For their part, trade unions have not been generally described as
human rights NGOs, although they might combine in common cause (Hyman
1999: 10).4¢

Similarly, work rights have not been readily incorporated into the human
rights agenda. For example, work rights are absent from the economic and social
rights enumerated in the South African Constitution, with the exception of social
security, and are oddly categorized apart from human rights in the Global Compact.
In addition, work rights have not featured prominently in the promotion of the
rights-based approach to poverty eradication, in the MDGs for example, or in the
work of aid agencies in general. They have been easily vulnerable to the market-
oriented policy agenda because work rights can be classed as but another part of
those political, legal and social structures, which require adjustment.

Nevertheless, in the last few years there have been encouraging signs of a
rapprochement between these two regimes. The ILO Decent Work Agenda is
laudable in many respects. As Sen points out, the new ILO vision broadensitsagenda

434. CESCR Statement on Poverty, 2001, para. 13 (‘anti-poverty policies are more likely to be
effective, sustainable, inclusive, equitable and meaningful to those living in poverty, if they are
based upon international human rights’).

435.  See UN General Assembly 2007: paras 27, 28, 29, 30, 31, 32, 33, 34, 35.

436. To survive and thrive, unions have to reassert the rights of labour in ways which allow them to
recapture the advantage in the battle of ideas; see also Adams (2006).
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in three distinct respects. First, the Decent Work Agenda takes a comprehensive
approach, including all workers (Sen 2000b: 120). This includes unregulated
wage-workers, the self-employed, homeworkers and unemployed persons (Sen
20005: 120). Second, unlike the 1998 Declaration on Fundamental Freedoms and
Rights at Work, the Decent Work Agenda encompasses work-related issues more
broadly, including expanding job opportunities and ensuring decent conditions
of work (Sen 2000b: 120). Third, the Decent Work Agenda situates work within a
broader economic, political and social framework (Sen 2000b: 125). For example,
decent work requires not only labour legislation, but also an open society and
the promotion of social dialogue (Sen 2000b: 125). Therefore, in many ways, the
Decent Work Agenda is approaching a human rights-based perspective.

Equally, in human rights circles, there has been increased recognition of the
importance of work and work rights. For example, one of four new targets for
the MDGs is full employment and decent work for all. In addition, the OHCHR
Principles and Guidelines places work and work rights in the framework of decent
work for all. Further, the CESCR’s two most recent General Comments clarified the
right to work and the right to social security. Finally, international human rights
NGOs that have expanded their mandate to embrace economic and social rights
have included work rights in their new programmes.*”” All these developments
are helping to bring the issue of work rights to the forefront of efforts to eradicate
poverty.

It is unfortunate, however, that the ILO Decent Work Agenda does not fully
embrace a human rights-based approach.*® For example, it relies primarily on
persuasion and soft methods, oddly, just as economic and social rights are gaining
a prominent place in international and domestic hard law. Just as the CESCR
invokes ILO conventions in defining the content of the right to work, the right to
just and favourable conditions of work, the right to freedom of association and the
right to social security, so could the ILO invoke the ICESCR and CESCR comments
more frequently to explicitly embed the Decent Work Agenda in human rights.
The ILO is correct in that promotion of decent work is essential, but promotion
should be based on the right to decent work, not just on its instrumental value to
economic growth.

Human rights based-approaches go beyond listing the rights and duties found
in treaties and providing a unified conceptual framework by which the substantive

437.  See Amnesty International (AI) Killings, Arbitrary Detentions and Death Threats: The Reality
of Trade Unionism in Columbia. AMR 23/001/2007, 2007: 59, available at: http://www.amnesty.
org/en/library/info/ AMR23/001/2007; Exploitation and Abuse: The Plight of Women Domestic
Workers ASA 21/001/2007, 2007: 45, available at: http://www.amnesty.org/en/library/info/
ASA21/001/2007; International Labour Organization: 91st Session of ILC 3-19 June 2003, IOR
42/003/2003, 2003: 20, available at: http://www.amnesty.org/en/library/info/IOR42/003/2003;
UN Committee on Migrant Workers-Written Submission to the CMW Day of General
Discussion on Protecting the Rights of All Migrant Workers as a Tool to Enhance Development.
IOR 40/028/2005, 2005, available at: http://www.amnesty.org/en/library/info/IOR40/028/2005.
All last accessed 2 February 2008.

438.  See for example the ILO Toolkit (ILO 2007: ii) (“Decent work is a clearly defined universal and
indivisible objective, based on fundamental values and principles”).
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content of human rights principles can be operationalized and integrated into
policy, plans and practice (Marks 2003). Human rights-based approaches directly
confront the complex social structures that sustain poverty through ‘interrelated
and mutually reinforcing deprivations’ (OHCHR 2006: para. 15). Finally,
human rights-based approaches recognize that responsibility for poverty and
its eradication is shared and that while the ‘State is primarily responsible, so are
other states and non-state actors’ who should ‘at least not violate human rights’
(OHCHR 2006: para. 26).

The ILO recently noted ‘the common sense observation that the best way to
avoid a life of poverty is to find decent work’ (ILO 2001). Decent work for all will
require realizing the full panorama of work rights, as well as all other inter-related
and inter-dependent human rights.
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The Human Right to Adequate Food
and to Clean and Sufficient Water

Amanda Cabhill and Sigrun Skogly

5.1. INTRODUCTION

In 2002, the then High Commissioner for Human Rights, Mary Robinson, held
that poverty in its true light, is a denial of a whole range of rights pertaining to
the human being, based on each individual’s dignity and worth’**® This statement
contains at least two essential elements in any approach to eradicate poverty,
and particularly a ‘rights-based’ poverty eradication strategy. First, the multi-
dimensional rights violations situation that poor people experience, and second,
that life in poverty is a violation of the most fundamental component of all human
rights — the violation of an individual’s dignity.

The following year, the UN Committee on Economic, Social and Cultural
Rights*? defined poverty in light of the International Bill of Rights as ‘a human
condition characterized by the sustained or chronic deprivation of the resources,
capabilities, choices, security and power necessary for the enjoyment of an adequate
standard of living and other civil, cultural, economic, political and social rights’*!
These statements underscore the complexity of the ‘condition’ labelled ‘poverty
which reflects the indivisible and interdependent nature of all human rights’**
While these statements may seem self-evident, there is another dimension to the
human rights connection to poverty, and in particular poverty eradication, that is
less frequently recognized. In the words of the Committee

439. UN Commission on Human Rights, Summary Records, 41st meeting, ‘Economic, Social and
Cultural Rights; E/CN.4/2000/SR.41 1 May 2000, para. 2.

440. Hereinafter ‘the Committee’

441. UN Committee on Economic, Social and Cultural Rights, ‘Poverty and the International
Covenant on Economic, Social and Cultural Rights), Statement adopted on 4 May 2001 (unedited
version) para. 8.

442. UN Committee on Economic, Social and Cultural Rights ‘Poverty and the International
Covenant on Economic, Social and Cultural Rights, Statement adopted on 4 May 2001 (unedited
version) para. 8.
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While the common theme underlying poor people’s experiences is one of
powerlessness, human rights can empower individuals and communities.
The challenge is to connect the powerless with the empowering potential of

human rights.**

In this statement, the committee implicitly addresses another key element to
poverty eradiation, namely the ‘empowering potential’ of human rights, or what
could also be labelled the ‘capability potential’ of human rights. As opposed to other
approaches to poverty eradication, a strategy based on human rights will focus on
the building of capacity of individuals*** and communities to dramatically alter the
conditions that result in a ‘poverty trap. Human rights represent legal entitlements
with corresponding obligations, which make this approach qualitatively different
from a needs or charity-based approach.

On this basis, the present chapter will address two areas of human rights
that are key components in a fight against poverty, the protection of the right to
adequate food and the right to clean and sufficient water. It is the view of the
authors that these need to be seen as components of a wider approach that would
include other substantive aspects of the right to an adequate standard of living,
including clothing, housing, and health, which must be implemented alongside
principles of non-discrimination, participation and capability as well as other civil
and political rights.

The importance of the realization of the right to adequate food and the right
to water for poverty alleviation and eradication is self-evident. Water is essential for
life, for health and for food production, for hygiene and for work.** Furthermore,
“The human right to water is indispensable for leading a life in human dignity
... The continuing contamination, depletion and unequal distribution of water
is exacerbating existing poverty’**® Ninety per cent of the world’s hungry suffer
from chronic malnutrition (FIAN 2006: 4). The majority of these live in extremely
marginal conditions, in remote areas without secure access to productive resources,
credit and markets and without any formal support by way of extension services
(FIAN 2006: 4). Without adequate clean water and access to adequate food, there
can be no human security. As such, realizing the right of the poor to access clean
and sufficient water as well as nutritious and adequate food must be a priority
for any policy and practice in eradicating the terrible living conditions that poor
people endure. Once those living in poverty have such access, this in turn can raise
their capability to participate in many other basic everyday activities allowing
them to move out of poverty.

443. UN Committee on Economic, Social and Cultural Rights ‘Poverty and the International
Covenant on Economic, Social and Cultural Rights, Statement adopted on 4 May 2001 (unedited
version) para. 6.

444.  For further developments of the theory of capabilities as a means to enable individuals to move
out of poverty, see Sen (1999: 89).

445.  See GC15, para.6.

446. GCl15, para.l.
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5.2. THE RIGHT TO ADEQUATE FOOD

The right to adequate food is provided in the Universal Declaration on Human
Rights (UDHR) (1948), Article 25, and the International Covenant on Economic,
Social and Cultural Rights (ICESCR) (1966),*” Article 11, which holds that
‘The States Parties to the present Covenant recognize the right of everyone to
an adequate standard of living for himself and his family, including adequate
food... Article 11(2), recognizes the fundamental right of everyone to be free
from hunger’ On the basis of the significant problems of implementation of these
right for ‘everyone, the content of this right and the corresponding obligations
have received significant attention from the UN, academics and civil society.
Notwithstanding what was said above concerning the multi-dimensional nature
of poverty, it is clear that one of the main problems for many poor people is to
access food that is adequate both in quantity and quality.

5.2.1. Definition

When determining the normative content of the right to adequate food, the
committee held that ‘the right to adequate food is realized when every man,
woman and child, alone or in community with others, has physical and economic
access at all times to adequate food or means for its procurement. The right to
adequate food shall therefore not be interpreted in a narrow or restrictive sense
which equates it with a minimum package of calories, proteins and other specific
nutrients’**® Furthermore, the committee considers the core content of the right

to adequate food as

The availability of food in a quantity and quality sufficient to satisfy the
dietary needs of individuals, free from adverse substances, and acceptable
within a given culture; **

and,

The accessibility of such food in ways that are sustainable and that do not

interfere with the enjoyment of other human rights.**

The committee has accepted that the right to adequate food inevitably will have to
be implemented progressively,*! but that states need to show that they are using

447.  Adopted 1966, 153 state parties as of 16th June 2006.

448. UN Committee on Economic, Social and Cultural Rights, General Comment no. 12 - the
Right to Adequate Food; UN Doc. E/C.12/1999/5, 12 May 1999 (hereinafter: GC12), para. 6.
(emphasis in original).

449. GCl12, para. 8.

450. GCl12, para. 8.

451. GCl12, para. 6
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all resources available to fulfil this right, and in particular with regards to the
minimum essential levels necessary to be free from hunger.**

The above clarification of the content of the right to adequate food clearly
shows that the right to food is more than having access to a set number of calories
or nutrients. It is considered as a comprehensive approach to sufficient and
adequate nutrition for healthy human development, both physically and mentally,
with human dignity at the core of its implementation. There have been debates,
particularly among nutritionists, whether the right to food is the same as the right
to nutrition (Jonsson 1984: 24). The worry among nutritionists is that the concept
of the right to food can be misunderstood to only imply access to food, without
the qualitative specifications of a complete and nutritious diet. They hold that food
is a necessary, but not in itself a sufficient, component of nutrition. Or in other
words, ‘nutrition’ is a higher goal than ‘food; as more than food is needed for
a healthy state of nutrition. The important point is that it is the individual that
should achieve a healthy state of nutrition, rather than the food being nutritious.**
The empbhasis of the current chapter is that the concept of ‘adequate food” would
be understood broadly, and that this should include the nutritional quality and
quantity necessary to achieve a nutritious healthy state for all individuals.

5.2.2. Specific Problems Faced by the Poor in
Securing their Right to Adequate Food

The violation of the right to adequate food is prevalent among people living in
poverty. For the rural poor, there are a number of specific problems faced. Lack
of access to sufficient land to grow their own food, and to produce surplus to sell
at the local market, are common problems (Suarez 2006: 1). In particular, lack of
land security, either through individual titles to land or recognized communal
land, often results in evictions without compensation and forced removal with
the resulting lack of access to food (Suarez 2006: 4). Furthermore, poor people in
rural areas are unable to access the capital and know-how necessary for improving
agricultural methods to increase food production (FIAN 2006: 4). Their land is
often poor, and they are more susceptible to the negative effects of drought and
flooding, without access to compensation in such situations.

In urban areas, the poor face significant difficulties in accessing sufficient
food, both in quality and quantity. Much of the capacities and productive energy
of poor people in urban areas will be taken up by trying to secure the next meal
(Narayan 2000: 37). The insecurity and unsustainability of this situation result in

452. GCl12, para. 17

453.  The Convention on the Rights of the Child (hereinafter the CRC), Article 24, talks about the
‘provision of adequate nutritious food and clean drinking water. According to the debate
reflected above, the goal should be defined as nutrition of the child, rather than nutritious
food.
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these people being unable to access or take advantage of other services aimed at
improving their situation, such as education or health facilities.

Violation of the right to food is therefore often a result of poverty. What is
less recognized is that the violation of the right to food is also a major cause of
poverty (Kracht 2005: 124). This has been documented in a report by the UN
Food Agencies, in which they demonstrate inter alia that malnutrition and hunger
may reduce the capacity for physical activity. This in turn lowers the productive
potential of the labour of those who suffer from hunger; and impairs the ability
to develop physically and mentally. This can consequently retard child growth,
reduce cognitive ability, and seriously inhibit school attendance and performance
(FAO, IFAD, and WFP 2002: 10). Furthermore, hunger and malnutrition may
cause serious long-term damage to health, linked to higher rates of disease and
premature death; and it also contributes to social and political instability which
further undermines government capacity to reduce poverty (FAO, IFAD, and
WEP 2002: 10). Thus, when trying to achieve respect for their right to food (based
on the definition by the committee of the core content of the right as indicated
above***) there are a variety of problems that those living in poverty face

5.2.3. Availability and Accessibility

While certain parts of the world and certain segments of the population in all parts
of the world have no difficulties accessing food, this is not the case for people living
in poverty. Shortage of food availability is not frequently a problem for people
able to pay for it.*** There may, in crisis situations, be food shortages; however
the vast number of people suffering from hunger are not in emergency situations,
but suffer from chronic hunger due to lack of resources to access available food
(FIAN 2006: 2). Yet in certain circumstances, the availability may be a problem.
As recognized by the South African Human Rights Commission: ‘South Africaisa
country self sufficient in the amount of food available, but distribution still remains
a problem’**® For instance, the rural poor may not be able to get to markets where
food is being sold due to long distances (FIAN 2006: 3), lack of transportation or
roads (FIAN 2006: 3), or because other crucial tasks take precedence — such as
collecting water (OHCHR 2002: 12). This may lead to lack of food in quantity, but
also a problem of a balanced diet that does not provide for complete nutritional

454. UN Committee on Economic, Social and Cultural Rights, General Comment no. 12 - the Right
to Adequate Food; UN Doc. E/C.12/1999/5, 12 May 1999 and Section 5.2.1 above.

455.  Medicins Sans Frontiéres (2005) confirms that ‘it is in fact the poorest families who have been
affected as they have no means of paying for food ... when their children need it. They’re
not in a position to cope with the increase in prices brought on by market deregulation and
speculation’

456.  South African Human Rights Commission, 3rd Report on Economic, Social and Cultural Rights,
1999-2000: 143. Available at: http://www.sahrc.org.za/chapter_4.PDF (accessed 16 November
2006).
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quality. Therefore, it is necessary to address distribution systems of foods, to ensure
that all people, even in remote areas have sufficient access food available.

Theimportance of accessibility of food has been recognized by the committee,
which holds that accessibility refers both to physical and economic access.*”
Physical accessibility may partly be dealt with through availability of adequate
land to grow food for one’s own consumption, or partly access to markets and
shops, as indicated above. Economic access is generally problematic with regard
to the poor. People in poverty will commonly lack the financial resources to buy
the necessary food. This may lead to too little food eaten, and/or that the food
accessed is of poor quality or not sufficiently nutritionally balanced (Jonsson 1984:
24). While the lack of sufficient quantities of food is a common problem among
the poor in developing countries, the problem of nutritional balance is prevalent
among the poor in industrialized countries (Caraher and Dowler 2005). Therefore
unemployment or underemployment (seasonal employment), as well as very low
salaries, are direct reasons for the lack of fulfilment of the right to food for people
in poverty (University of California, 2001).

Accessibility may also be a problem for specifically vulnerable groups within
poor populations. In many cultures, the men will eat before the children, while
the women eat last (Mechlem 2004: 635). When the amount of food available is
limited, women may often suffer significantly, and this is particularly serious for
pregnant and breast-feeding women.

5.2.4. Free from Adverse Substances

Another common problem regarding the fulfilment of the right to food for poor
people is the quality of the food that they can access. In many situations, the quality
of the food is poor due to unsafe food treatment, bad storage, or lack of cooling/
freezing facilities (FIAN and Brot fiir die Welt 2006: 17). Furthermore, food may
be contaminated if too old, if it has been produced in unsafe environments, if
unsafe chemicals have been used in the production process, or if post-production
conditions involve unsafe practices. These problems are more prevalent in cheap
food, food accessed after its sell-by date, and food that is not meant for human
consumption but is still used due to lack of safe alternative sources.

5.2.5. Acceptable in a Given Culture

The problem of culturally acceptable food is particularly important with regard to
situations of food aid. While food aid is often problematic in terms of destroying
local markets and creating dependency; it is at times necessary in significant crisis
situations created by natural or man-made disasters (FIAN 2006: 5). In such

457. GCl12, para. 6.



The Human Right to Adequate Food and to Clean and Sufficient Water 119

situations, it is imperative that the food offered through food aid fulfil the quality
requirements as discussed above, but also that the food is culturally acceptable.
There are different traditions, beliefs and religious customs connected to food
consumption, and if individuals are made to eat - either through food aid or
through food provided in detention centres, refugee camps, etc. - food that is not
acceptable within that individual’s culture, this is a violation of the right to food,
and an infringement of that person’s dignity.

5.2.6. Sustainability Without Infringing
on Other Human Rights

The final aspect of the core content of the right to food as defined by the committee
is the requirement that the right to food be respected and fulfilled in a manner
that is sustainable and that does not infringe on other human rights.**® The issue
of sustainability is particularly crucial for people in poverty. Living in poverty
is often characterized by significant insecurity — both physical and psychological
(Narayan 2000: 40). The problem with not knowing where the next meal is coming
from makes it very hard for individuals to plan their lives and improve the situation
in other ways. If all resources go toward satisfying the very basic and fundamental
needs of food, little capacity is left to take part in development and improvement
of the community. This is clearly demonstrated through Sen’s ‘capabilities’ theory,
in which he clarifies that

Capability is ... a kind of freedom: the substantive freedom to achieve
alternative functioning combinations (or, less formally put, the freedom to
achieve various lifestyles). For example, an affluent person who fasts may
have the same functioning achievement in terms of eating or nourishment
as a destitute person who is forced to starve, but the first person does have a
different ‘capability set’ than the second (the first can choose to eat well and
be well nourished in a way the second cannot) (Sen 1999: 75).

If we see this example in light of the ‘capability’ theory, the affluent person does
not have a problem with the sustainability of food; s/he has just chosen not to
eat. The poor or destitute person does not have such a choice, and therefore the
sustainability of the food supply is threatened, which leads to lack of capability for
change. Therefore in terms of the right to food, lack of sustainability with regard to
avaijlable and accessible food will clearly represent a violation, which is an obstacle
to moving out of poverty.

It is also significant that the core content of the right to food includes a
reference to the interference with the enjoyment of other human rights. It is clearly
possible that people living in poverty will, through tremendous efforts, manage to

458. UN Committee on Economic, Social and Cultural Rights, GC12, para. 8
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satisfy their nutritional needs. However, for many people this will involve giving
up the satisfaction of a number of other human rights. For instance, many children
have to work rather than going to school; therefore their right to education is
violated (Dachi and Garrett n/d). Furthermore, the quality of the food available
may be so poor that this impinges on the individual’s right to highest attainable
standard of health (Kracht 2005: 122). Likewise, efforts put into securing the next
meal or food for the next few days may be so all-consuming that there is little or
no time or energy to participate in the local community to try to improve the
situation (Narayan 2000: 64).

5.3. THE RIGHT TO WATER

The human right to water has long been considered an integral part of the right to
food, as well as an element of the related rights to health and housing. However,
in recent years the right to water has been viewed as not only an integral part
of these economic and social rights but also as an independent human right.**®
This opinion culminated in the drafting and adoption of the UN Committee on
Economic, Social, and Cultural Rights General Comment 15 (GC15) in November
2002, which identifies the normative content of the right and the corresponding
obligations that realization entails.* This action by the committee was taken as
a response to the continuing violations of the human right to water evident in
the state reports presented to the committee under the monitoring system for the
ICESCR.

The legal basis for the said human right is found in several international
human rights treaties, although implicitly in most cases. For example, the
fundamental basis for the right is under Article 11 of the ICESCR (1966), the
right to an adequate standard of living. This provision is taken to include the
human right to water, although not explicitly stated, as the committee notes that
the list of rights included within the provision is not intended to be exhaustive,
rather simply illustrative of the ‘catalogue of guarantees essential for securing an
adequate standard of living !

Furthermore, the right to water can be seen as an element of the right to
life as contained within the International Covenant on Civil and Political Rights
(1966).%62

459.  Although it is accepted that the right to water is an independent right as well as a derivative
right, its status is problematic due to its current codification within international human rights
law. For an analysis of this issue see Cahill (2005: 389-410).

460. UN Committee on Economic, Social and Cultural Rights (hereafter referred to as UNCESCR),
General Comment No.15 20/01/03 (29th Session, Nov 2002) The Right to Water (Arts 11 and
12 of the Covenant), E/C.12/2002/11. Adopted Tuesday 26 Nov 2002. Hereafter referred to as
GC15.

461. GCl15, para.3.

462.  Adopted 1966, 156 state parties as of 16 June 2006.
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In addition to the implicit provisions for the right, there are two interna-
tional instruments that contain explicit provisions: The CRC provides for a right
to ‘clean drinking-water’ under Article 24, paragraph 2, and under Article 14
paragraph (2) of CEDAW women have the right to ‘adequate living conditions,
particularly in relation to ... water supply’*¢*

These treaties can be viewed as the main international human rights
provisions concerning the right to water. Furthermore, there are regional and
national provisions, as well as provisions under international humanitarian law
and international law.**

5.3.1. Definition

The normative content of the right has been outlined in some detail within the
GC15 and is based around a substantive framework with three key elements:
Accessibility, Availability and Quality.**® Each of these three elements has a core
content and correlative core obligations that must be realized immediately, rather
than progressively, as with the wider scope of the right. It is this core content that
is especially relevant to realizing the right in the context of the poor, as it is the
core content that provides for the essential components of the right, i.e. the part of
the right to water necessary for survival and basic needs.*

5.3.2. Specific Problems Faced by the Poor
in Securing their Right to Water

The problems experienced by those living in poverty in relation to water are both
specific to water, but also to more general problems faced by those marginalized
in society, such as discrimination and social exclusion. As the World Health
Organization notes:

‘Among those most directly affected by unsafe water are the poor in both
rural and urban areas. Not only are the poor less likely to have access to safe
water and sanitation, but they are also less likely to have the financial and human
resources to manage the impact of this deprivation’ (WHO 2003: 22).

463. UN International Convention on the Rights of the Child 1989, Article 24. Adopted 20 November
1989, 192 state parties as of 16 June 2006.

464. UN Convention on the Elimination of all forms of Discrimination against Women 1979
(hereinafter the CEDAW), Article 14. Adopted 18 December 1979, 183 state parties as of
16 June 2006.

465. For a comprehensive list of the regional and national provisions and provisions under
international humanitarian law and international law concerning water see COHRE (2003).

466. GC15, para. 12(a), (b) and (c).

467. The core content of the right to water is not identified explicitly within GC15, as it was within
for example GC12 on the right to adequate food. However, the core obligations are explicitly
stated. For further discussion see Cahill (2005: 399-401).



122 Amanda Cahill and Sigrun Skogly

Furthermore, the problem is not due to resource scarcity, ‘the problem is that
some people — notably the poor - are systematically excluded from access by their
poverty, by their limited legal rights or by public policies that limit access to the
infrastructures that provide water for life and for livelihoods’ (UNDP 2006: 3).

5.3.3. Violations of the Right to Water

Lack of Physical Access to Water

The specific water problems affecting the poor can be viewed through the
normative framework of the human right to water as outlined in GC15. The
most widespread problems are due to a lack of physical access to water. Denial
of basic access to clean water is a reality for 1.1 billion people around the world,
and for millions more access is difficult and limited (UNDP 2006: 2). The poor
are disproportionately affected as they often live in remote rural areas or urban
shantytowns where amenities and connection to mains water are non-existent or
poor. Most will not have a mains supply within their homes.*® Water is collected
from sources great distances away, and often these sources are not clean. Moreover,
many of the world’s poor live in geographical regions affected by scare water supply
due to being arid or semi-arid zones, and this means that many of these sources
are seasonal (for example see CESR 2003, p.31; UNDP 2006: 35).

In urban areas, refugee camps and some villages, access may be centred
on central filling points within the communities. However, these may be some
distance away from the home or workplace and entail long journeys to collect
water. Moreover, in rural areas the service level lags even further behind urban
services, and sanitation coverage is half that in urban settings (WHO and UNICEF
2000: 1). The central filling point may be substituted for a well or other sources
such as rivers, springs or harvested rainwater. In all cases, the lack of access in the
home can lead to a limited supply of water, as a person can only carry a limited
amount of water. Furthermore, lack of access leads people to use water of poor
quality. For example, water that has to be transported is open to contamination,
whether from the containers it is carried in or from poor quality sources and dirty
communal filling points, often shared with animals (UNDP 2006: 33; Oxfam
International 2002: 28-29; WHO 2003: 6; Center for Economic and Social Rights
2003: 28, 32).

In addition, in traditional communities, lack of access to water increases the
work of women and girls, as it is often their job to collect the water needed for
personal and domestic use. Time spent collecting water can be time taken away
from girls’ education, or taken away from women in the other chores expected of
them. Moreover, travelling long distances to collect water exposes women to bad

468. This is significant as access to water within the home provides increased water security which
will contribute to a reduction in poverty (see Bartram and Howard 2003: 25).
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weather, health hazards and other risks (UNICEF 2006: 6; WHO 2003: 25; UNDP
2006: 47-48).

Lack of Economic Access to Water

Lack of physical access to clean water is compounded by lack of economic access
and capability. As UNDP notes, some of the world’s poorest people pay the world’s
highest prices for water, more than high-income residents in the same areas and
more than people in rich countries (UNDP 2006: 52). Therefore, even if they do
have physical access, water supply can be priced at a level too high for them to
afford, and this can result in insufficient supply or total lack of water.**

Furthermore, if physical access is difficult or non-existent, the poor have no
way of financing other means of purchasing water and have no means to improve
the conditions with which they are faced.

The privatization of water services is also a relevant issue. In several cases
it has had a negative impact on the realization of the right to water, especially
for the poor. “° The possible detrimental effects of the privatization of water
services include inflation, making it unaffordable to the public and thus favouring
water supply to wealthy areas; supply of contaminated water to poor areas either
through non-maintenance of the mains systems or through neglect of purification
processes; or inequitable supply on discriminatory grounds, by the service
provider or by the state (Filmer-Wilson 2005: 229; see also Gleick, Wolff, Chalecki,
and Reyes 2002).

Moreover, privatization of water services is often related to policies and
conditions of international financial institutions such as the World Bank and
the International Monetary Fund (IMF). The activities of these bodies must be
taken into account and appropriate actions taken to ensure that the poor do have
economic as well as physical access to clean water.*”!

The consequential effects of lack of economic access are far-reaching: lack of
water can prevent food production and preparation, and therefore prevent capital
being earned. Without wages, people have no money with which to access water
and improve their living conditions. Hence they are trapped in an endless cycle
of poverty.

469. See GC15, para. 27 on economic access and the obligation to provide low-cost programmes or,
in the worst cases, free water for the poor. See Oxfam International (2002: 27-29) for examples
of lack of economic access.

470. One example of the negative effects of privatization of water services on the right to water can
be seen in the case of Cochabamba, Bolivia, where discriminatory investment in water services
(where the state-owned water service was sold to a private company in response to conditions
imposed by the World Bank in order to guarantee a loan to refinance water services), resulted
in a rise in cost to the population that proved impossible for the poor of the city to afford. See
Barlow and Clarke (2002: 154-155). See also the case of Nepal in WHO (2003: 30).

471. For the obligations regarding the right to water and international financial institutions see
GC15 para. 36. Also, GC15, para. 35, regarding trade liberalization and water services. See
Skogly (2001: 157), regarding their obligations in relation to the right to food.
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Poor Quality Water

Furthermore, even if those in poverty do have access to water, it is often of
poor quality and in many cases actually contaminated with parasites or other
pollutants.*”> More than 1.7 million people die from infection and disease due to
poor water supply, sanitation and hygiene every year, with the most vulnerable
being children (Bartram and Howard 2003: 1). Few mechanisms for water
purification are available to those living in the poorest areas, and due to lack of
other viable sources people will consume and use the water, even knowing that
it is unclean. Bartram notes that it is a combination of lack of access to water
and use of unsafe water that is the cause of most problems for those in poverty,
rather than the limited supply of water. Even if one has a limited supply of easily
accessible clean water, there is much less risk of contamination and subsequent
illness (Bartram and Howard 2003: 23, 27-28).

Poor Sanitation

The quality of water available is often made worse by the lack of sanitary living
conditions faced by those in poverty. Often people have to use open countryside,
plastic bags, open pits or latrines, where the waste is then dumped into open
sewers.*” This lack of adequate sanitation is inextricably linked to the realization
of the right to adequate and clean water.*”* The right to water cannot be realized
without adequate sanitation. Consequently, the realization of both adequate
sanitation and adequate clean water constitute parallel objectives to be realized in
conjunction with each other.

Insufficient Water

As noted, limited access to water can ensure that insufficient water is available for
domestic and personal use. Not only does this result in thirst and dehydration and
subsequent health problems, but it also affects individuals’ or families’ enjoyment
of the right to food. Even if there is sufficient water for drinking and washing,
there may be insufficient supply for food production and preparation (subsistence
farming). Water for agricultural uses is a prerequisite for the realization of the
right to food.*”® Thus, without water to sustain food production, little progress can

472.  For example, in India, villagers received sufficient amounts of water but the water itself was
contaminated with arsenic. This led to arsenic poisoning amongst 200,000 people in Bengal
and 70 million in Bangladesh. See Shiva (2002: 114). See also Nath, Oral Submission to the
UN CESCR Day of General Discussion on the General Comment on the Right to Water,
22 November 2002, Geneva; and Smith et al. (2000: 1093-1103).

473.  For example in Balar Math Slum in Dhaka, the capital city of Bangladesh, the 5,000 inhabitants
have to use hanging latrines that feed straight into a rubbish-filled ditch in the middle of the
slum. This causes many health problems including extreme diarrhoea (see WHO 2003: 24;
UNDP 2006: 38).

474.  GC15, para. 29 and para. 37, core obligations (i).

475.  GCl15 para. 7.
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be made in terms of alleviating poverty, and the prospects of eradicating it remain
slim.

Moreover, access to sustainable water sources is imperative not only for
water for food but for the realization of the right to water overall. Sustainable use
of water is required to ensure sufficient water for present and future generations.*’
For example, in an emergency situation, delivery of water aid in the manner of
tankered water or bottled water is an essential survival mechanism. However, this
dependency on delivered water is not a sustainable source for the long-term relief
of poverty.

5.3.4. Discrimination and Particularly Vulnerable Groups

Other violations of the right to water faced by those living in poverty are those of
discrimination and social exclusion. The poor are the marginalized in societies
worldwide. This is due to a combination of existing disadvantage due to economic
status and/or social exclusion,””” coupled with the deliberate policy choices of
governments. In regard to water, both state policy and the actions of third party
service providers have been known to discriminate against the poor by favouring
water plans that are only affordable to a minority of the population.*”® Moreover,
privatization of water services can have a negative effect on the access of the poor
to clean water, through both the increase of prices and inequitable supply to
human settlements based upon discrimination.*”*

Those living in poverty also often face the reality of ‘double discrimination,
i.e. through being poor and through being a part of a vulnerable group within
society, such as a racial, ethnic or religious minority (UNDP 2006: 54). It is evident
from concluding observations of the UNCESCR*" as well as the reports of special
rapporteurs, UN agencies and NGOs*' that access to clean water is often denied to
the most vulnerable in society, for example, the homeless and refugees.

476. See GC15, para. 11, 28.

477.  For example social exclusion due to, inter alia, race, religion, minority or ethnic group and
gender.

478.  See GC15, para. 14.

479. GC15, para. 27 provides that whether water services are public or privately owned, payment
for such services should be based on the principle of equity. It does not equate privatization
with necessarily negative impact on the right to water. However, others have argued that
privatization of water services will always have a negative impact on water supply to the poor
and marginalized. For example see Report of the Special Rapporteur on adequate housing as a
component of the right to an adequate standard of living, Mr. Miloon Kothari, E/CN.4/2002/59,
1 March 2002:22, para. 56. See also Section 5.3.3.

480. For example, between 1994 and 2001 the CESCR concluded that 30 states had problems
concerning the enjoyment of the right to water. See COHRE (2003: 98-107).

481. For example see, Report of the Special Rapporteur on adequate housing as a component of the
right to an adequate Standard of living, Mr. Miloon Kothari, E/CN.4/2001/51, 25 January 2001,
para. 59, para. 70; Report of the Special Rapporteur on adequate housing as a component of the
right to an adequate Standard of living, Mr. Miloon Kothari, E/CN.4/2005/48, 3 March 2005,
para. 51; WHO/UNICEF 2000: 35.
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As mentioned previously, the collection of water is a disproportionate burden
upon women as they are often solely responsible for ensuring there is enough water
for personal and household hygiene and domestic use, such as cooking and food
preparation. Furthermore, it is women who are usually responsible for teaching
children how to use water efficiently and how to maintain household and personal
hygiene. Thus it is the women who struggle when they cannot access water or
have a limited supply. It is also women who have to nurse sick children or family
members if they are ill due to lack of water or through consumption of unclean
water or due to unsanitary conditions (WHO/UNICEF 2000: 35).

Children are especially vulnerable to disease and ill health, as their immune
systems are not fully developed. As noted above, children are often involved in,
if not solely responsible for, the collection of water in many societies. This leaves
them susceptible to infection from dirty water and dirty collection points, which
are shared by many people (WHO/UNICEF 2000: 35). Furthermore, because of
water collection many children lack education as their time is spent travelling to
and from the water point, rather than attending school (UNDP 2006, p.47; FIAN
2005: 9). The lack of adequate sanitation in schools is also responsible for the
non-attendance of many female children, as they have nowhere to go to the toilet
with dignity.

In addition the lack of adequate sanitation in many countries, especially
for the poor, ensures that ill health and disease are commonplace for the world’s
poorest children. UNICEF estimates that more than 1.5 million children die every
year from diarrhoeal disease (UNICEF 2006: 1). That is the equivalent of one
child dying every fifteen seconds or twenty jumbo jets crashing every day (WHO/
UNICEF 2000: Box 1.2). These deaths are due to consumption of dirty water, poor
sanitation and unsanitary environmental conditions and poor hygiene due to lack
of access to water. **?

5.4. IMPLEMENTING A HUMAN RIGHTS APPROACH
TO ADEQUATE FOOD AND ACCESS TO CLEAN
AND SUFFICIENT WATER - WHAT CAN BE DONE?

In sum, lack of access to clean water can lead to poor hygiene, poor sanitation
and poor health, resulting in dehydration, illness and disease, and, in extreme
cases, death. In addition, the impact of insufficient water on the production and
preparation of food is significant in exacerbation of existing situations of poverty.
The question is how can the rights to water and food be implemented on the
ground, to assist in the eradication of poverty?

It is essential that states ensure the realization of the minimum threshold of
the right to water and the right to food. They must comply with the correlative core

482. Other diseases caused include worm-related illnesses, skin disease, infectious diseases and
pneumonia (see UNICEF 2006: 4).
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obligations as interpreted by the GC15,** and obligations as provided in GC12.**
Specifically, this means that states must ensure basic physical and economic
access to clean water for personal and domestic use, and especially provide for
marginalized groups such as those in poverty.**® This core obligation cannot be
realized progressively under any circumstances, and states have an obligation to
seek international assistance if they cannot fulfil this obligation independently.**

This core obligation under the human right to water framework is especially
important in the fight to eradicate poverty, in that it offers enhanced protection
for the most vulnerable in society, including the poor, and, as such, prioritizes the
needs of poor women, children and other marginalized groups such as indigenous
peoples and minorities.*s”

Likewise, it is imperative that at least the minimum essential level required to
be free from hunger is satisfied.** As confirmed by the Committee, ‘Fundamentally,
the roots of the problem of hunger and malnutrition are not lack of food but lack
of access to available food, inter alia because of poverty, by large segments of the
world’s population’*® Therefore, fulfilling the right to be free from hunger for
vulnerable groups will be imperative in any strategy to alleviate poverty.

Significantly, although the GC15 does not contain detailed provisions
regarding sanitation, it does note that ensuring access to adequate sanitation is
a core obligation for states*® in the context of alleviating disease. Furthermore,
adequate sanitation is imperative to the realization of the right to water itself,
as without satisfactory sanitation, water sources will always be under threat of
contamination. Basic sanitation is essential for the eradication of disease and
death caused by dirty water and unsanitary living conditions, and thus a crucial
element of any right to water framework for incorporation into poverty eradication
strategies. Again, the specific needs of women and children must take priority as
the most vulnerable groups of the poor.** Furthermore, adequate sanitation is a
key component for ensuring that available food is safe, and therefore imperative
for the fulfilment of the right to food as well.**

In order to implement these core obligations and realize the essential
minimum threshold of the right, particularly in relation to those living in poverty,

483. GCl15, para. 37.

484. GCl12, paras 14-20.

485.  GC15, para. 37(f) and 37(h) and paras 15 and 16.

486. See GC15 para. 30.

487. See GC15, para. 16 (a) Women; 16 (b) Children; 16 (c) Rural and deprived urban areas and
16 (h) Groups facing difficulties with physical access to water including those living in arid and
semi-arid areas.

488. GCl12, para. 17.

489. GCl12, para. 5.

490. See GCIl5, para. 37 (i) and para. 29.

491. See GCI15, para. 29.

492.  FAO - Voluntary Guidelines To Support The Progressive Realization Of The Right To Adequate
Food In The Context Of National Food Security, adopted by the FAO Council, November 2004.
Guideline 3.6 (Hereinafter: ‘Voluntary Guidelines’).
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states must have a national plan for water and food security.** This obligation
includes ‘ensuring that water is affordable for everyone; and facilitating improved
and sustainable access to water, particularly in rural and deprived urban areas’***
Furthermore, food security requires national policies that ensure the sustained
avaijlability and accessibility of food for all, and is therefore a step in the
implementation of the right to food. Additionally, the rights concept adds further
‘dimensions of dignity, rights acknowledgement, transparency, accountability
and empowerment’ (Mechlem 2004: 648) as necessary components for the
implementation.

These plans should be an integral part of their poverty eradication strategies.
As part of the monitoring of the effectiveness of such strategies, the core obligations
of the rights can indicate the minimum threshold, below which the level of access,
quality and sufficiency of water supply and food availability must not fall. As such,
by using the core content of the rights to water and food to identify violations, the
policy can be monitored and evaluated, and serve as an indicator to show progress
in alleviating poverty and realizing the full scope of the rights.

Furthermore, such water and food policies should include the participation of
the communities living in poverty, both in the planning and delivery of water services
and in the means of accessing food and in the evaluation of the implementation of
both rights in practice.*® For example, any benchmarks and indicators illustrating
the implementation of the rights should include statistics, but also public forums for
the poor to discuss their views, ideas and experiences, and to air their grievances.
Water policy should also include an element of information access* and education
to enhance the capability of the poor in relation to the right to water. In food security
analysis, a participatory approach of individuals and communities is an essential
component to ensure the correct strategies are adopted. In this way, the poor can
then seek to remedy any violations that do occur.

The key to effective implementation of the legal right to water and food,
both generally and particularly in order to empower the poorest persons, is
the domestic codification of these rights.*”” By enshrining the rights within
national law, whether under constitutional law or other domestic law, the poor
gain access to remedies under a judicial system and states are held accountable
for their actions or omissions. A number of states have already provided for
explicit rights to food and to water under their constitutional law,*® and several

493. GCl12, para. 21; Voluntary Guidelines, Guideline 3.1.

494. GC15, para. 26. See also GC15, para.27, 47 and 48.

495.  GC15 para. 48, 37(f).

496. GCl15 para. 48.

497.  See GCl5, para. 26: ‘The obligation to fulfil requires States parties to adopt the necessary
measures directed towards the full realization of the right to water. The obligation includes,
inter alia, according sufficient recognition of this right within the national political and legal
systems, preferably by way of legislative implementation’

498.  Seventeen states to date have constitutions that include provisions for one or more element of
the right to water, some being comprehensive. For a detailed list of these provisions see COHRE
(2003: 45-51). Twenty-two constitutions contain provisions making direct reference to the
right to food applicable to the whole of the population, while 17 constitutions provide for such
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have subsequently enshrined these obligations under national legislation.*”® For
example, South Africa has explicitly and comprehensively enshrined the right to
water within Articles 27(1 (b) of their constitution and have enacted legislation
under constitutional provision Article 27(2) to enforce these provisions in the
South Africa Water Services Act 108 (1997) and Act 19 (1998), and the South
Africa National Water Act 36 (1998). The Water Services Act 19 provides for a right
to a limited amount of free water, the regulation stating: “The minimum standard
for basic water supply services is ... a minimum quantity of potable water of 25
litres per person or 6 kilolitres per household per month at a minimum flow rate
of not less than 10 litres per minute; within 200 metres of a household; and with an
effectiveness such that no consumer is without a supply for more than seven full
days in any year*® The state is not obliged to provide every inhabitant of South
Africa with free water supply but must provide the minimum supply of water to
all, including those who prove that they are unable to pay for basic services.
Similarly in the United Kingdom (UK), although not based on constitutional
provision, under domestic law the Water Industry Act 1999 (Schedule 4A) makes it
illegal for any water company in England or Wales to disconnect the water supply
to ‘any dwelling occupied by a person as their only or principal home’ for reasons
of non-payment of charges/bills (Ofwat 2007: 2; UK Crown 1999). In addition, the
UK has legal provision for special measures to assist vulnerable groups who may
have difficulty accessing water. Under the Water Act 2003,"' the Water Services
Regulation Authority (Ofwat) has a duty to take account of the interests of those
who are disabled, chronically sick or of pensionable age, of low income and those
living in rural areas.®” In terms of practical application, mechanisms for assistance
for vulnerable groups are contained within further legislation, for example, certain
metered household customers are protected from paying large water bills under
government regulations introduced on 1 April 2000 and further amended in
2005 to extend eligibility for assistance.”” These provisions protect the existing

protection for specific groups. For further details, see FAO Recognition of the Right to Food at
the National Level, Intergovernmental Working Group for the Elaboration of a Set of Voluntary
Guidelines to Support the Progressive Realization of the Right to Adequate Food in the Context
of National Food Security, Information Paper, Rome FAO (no date available, but information
is updated to end of December 2003). http://www.fao.org/DOCREP/MEETING/007/J0574E.
HTM (hereinafter ‘FAO Information Paper’).

499. Venezuela and South Africa have codified the right to water following sources in their
Constitutions and 7 states have directly legislated for a right to water without Constitutional
sources. European Directive 2000/60/EC also has the legal effect of national law and provides
for protection of water sources. For full details see COHRE (2003: 52-80).

500. Water Services Act 19 (1998), Government Gazette 22355, 8 June 2001, Government Notice
R509, Regulation 3.

501. The Water Bill was introduced in the House of Lords on 19 February 2003 and published on
20 February 2003. The Bill finished its Lords stages on 9 July 2003, and was introduced into
the House of Commons on 11 July 2003. The Bill received Royal Assent on 20 November 2003,
becoming the Water Act 2003. The Act was published on 28 November 2003.

502. Water Act 2003, Section 39, para. 2C (in relation to 2A(a)).

503. The Water Industry (Charges) (Vulnerable Groups) Regulations 1999 SI 1999/3441, amended
by SI12000/519, 2003/552 and The Water Industry (Charges) (Vulnerable Groups) Regulations
2005/59).
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supply and provide help to people who might otherwise have limited water supply,
possibly compromising their own health and public health due to lack of economic
access. ‘Eligible customers pay no more than the average household bill for their
region even if they use more than the average amount of water’>*

Furthermore, in addition to legal provisions, there is jurisprudence
concerning the right to water and cases have been brought before South African
national courts under constitutional and national law, with positive outcomes.
For example in relation to economic access to water, two cases have been tabled
concerning unlawful disconnections of water supply. In Residents of Bon Vista
Mansions v Southern Metropolitan Local Council, the applicant (a resident), on
behalf of all the residents, sought interim relief following disconnection from the
water supply to their block of flats by the local council. The court case relied on
the provisions in the Constitution, but also referred to the Water Services Act in
relation to the state’s obligation to give notice of any impending disconnection
and the requirement to provide redress mechanisms and opportunities for
representations (Water Services Act 108, Section 4 (3)). The Court ruled that none
of these fair and equitable procedures prior to disconnection had been followed,
and accordingly the council had violated its obligation to respect the residents’
right of access to water through unlawfully depriving them of their existing water
supply. The council was ordered to restore the water supply to the Bon Vista
Mansions.*®

In Highveldridge Residents Concerned Party v Highveldridge Transitional
Local Council and Others, a resident representing a voluntary association of
residents from the Lebohang Township brought a case against the local council,
local council leaders and the Minister of Health alleging that the disconnection of
the water supply would cause irreparable harm to the applicants if the supply was
not reconnected. On balance the court ruled that ‘any pecuniary losses that the
respondent might suffer cannot outweigh human need (and possibly even human
suffering) which will probably occur due to lack of fresh water...** Interim relief
was granted and the water supply was reinstated with immediate effect.>””

504. Note these regulations ‘only apply to appointed water companies operating wholly or mainly
in England. However, the two Welsh companies, DWr Cymru and Dee Valley Water, also offer
the same assistance on a voluntary basis’ See Ofwat, Consumer Issues, Ofwat Key Work Areas,
‘Customers applying for help under the Vulnerable Groups’ Regulations - 2004-05 and 2005-06’,
20/11/06, at http://www.ofwat.gov.uk

505. See Residents of Bon Vista Mansions v Southern Metropolitan Local Council, High Court of
South Africa (Witswatersrand Local Division), Case No: 01/12312, 2001. Also, COHRE
(2003: 121-124); Kok and Langford (2005: 203); WaterAid, The Right to Water, Legal Redress,
Enforcing the Right to Water: South Africa, at www.righttowater.org.uk

506. Highveldridge Residents Concerned Party v Highveldridge Transitional Local Council and Others,
Transvaal Provincial Division, Case No. 28521/2001, 17 May 2002, para. 33. Also, COHRE
(2003: 125-126).

507. A further case has been heard concerning access to sufficient water as an element of the right
to housing and discusses the interrelationship between the rights to food, water, health and
housing: Government of the Republic of South Africa and others v Grootboom and others, 2001
(1) SA 46 (CC), South African Constitutional Court. See COHRE (2003: 117-121); Kok and
Langford (2005: 206).
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Other cases have been heard in Argentina and Brazil under inter alia
constitutional sources, although neither constitution contains an explicit
provision for the right to water. For example, in Quevedo Miguel Angel y otros
v Aguas Cordobesas S.A. Amparo, the Civil and Commercial First Instance
Court of Argentina ruled that disconnection of the water supply to a group of
low-income families due to non-payment was illegal as it violated both provincial
law regulations to provide 50 litres of water per day regardless of payment, and
Section 42 of the Argentinean Constitution concerning consumer rights to health
and safety. Furthermore, the Court held that the minimum supply of 50 litres
was insufficient to meet the health and hygiene requirements of the families and
ordered the company to provide a minimum of 200 litres per household.*®

In Defensoria de Menores N° 3 v Poder Ejecutivo Municipal, the Children’s
Public Defender of the Province of Nuequen filed a case on behalf of children living
in the Valentina Norte rural colony whose drinking water supply was contaminated
with hydrocarbons. The Superior Justice Court upheld a previous decision of the
Court of Appeal requiring the government to provide 100 litres of drinkable water
per day to each individual in the colony, as well as means to store it safely until
the definite decontamination of the water supply had been implemented. The case
relied upon the Constitution but also based its arguments on the provisions for a
right to water as part of the right to health under the CRC.*”

In the Brazilian case, again concerning illegal disconnection of water supply,
the vulnerability of the petitioners was central to the outcome of the case. One of
the residents of the household was sick and the Court held that this situation was
the primary concern in deciding whether disconnection was illegal or not. Under
the Brazilian Consumers’ Defence Code, exposure of the user to humiliating
decisions is forbidden. Therefore, under this national regulation, as well as under
constitutional provision, the decision was found in favour of the residents, the
water supply was reinstated and compensation awarded.’'°

With regard to the right to food, there islimited, but growing, jurisprudence.
There are, nevertheless, a few cases in which the right to food has been specifically
invoked by the courts. One such case is from Switzerland, which does not
explicitly recognize a right to food in the constitution, but rather a right to receive
assistance in situation of distress (social security). The case, which was heard by
the Swiss Federal Court in 1996,”'* concerned a complaint by three brothers that
were refugees from the Czech Republic. The brothers had no money and no food,
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508.  Quevedo Miguel Angel y otros v Aguas Cordobesas S.A. Amparo Cordoba City, Juez Sustituta de
Primara Instancia y 51 Nominacion en lo Civil y Comercial de la Ciudad de Cordoba (the Civil
and Commercial First Instance Court of Argentina), 8 April 2002. See COHRE (2006a: 27).

509. Valentina Norte Colony, Defensoria de Menores N° 3 v Poder Ejecutivo Municipal s/accién
de amparo. Expte. 46-99. Acuerdo 5 del Tribunal Superior de Justicia. Neuquen, Argentina,
2 March 1999. See COHRE (2006a: 27-28).

510. Bill of Review 0208625-3, Special Jurisdiction Appellate Court, Paran4, Brazil, August 2002. See
COHRE (2006a: 29-30; 2003: 115).

511. FAO Information Paper, para. 34

512. Tribunal Fédéral Suisse, reference ATF 121 I 367, 371, 373 V. = 1996, 389. Cited in UN
Commission on Human Rights, Right to Food Report submitted by the Special Rapporteur
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and were unable to work because they could not get a work permit, and could
not leave Switzerland because they had no papers. The Court recognized the
right to minimum basic conditions, including ‘the guarantee of all basic human
needs, such as food, clothing and housing’ to prevent a situation where people are
‘[r]educed to beggars, a condition unworthy of being called human’ (Zigeler 2001:
para. 58).

Significantly, cases concerning the right to water and the right to food
have also been brought under the right to life, as contained in Article 21 of the
Indian Constitution.”” In these cases the Supreme Court has held that sufficient
clean and safe water supply is essential for preserving public health®* and that
the right to life must include the ‘right of enjoyment of pollution free water’>'
More specifically regarding the right to food, the Indian Supreme Court held that
Article 21 of the Constitution ‘protects for every citizen a right to live with human
dignity’>'® The case, which was brought by the People’s Union for Civil Liberties
(PUCL) (Rajasthan), related to a situation where after three years of drought, the
PUCL held that the state governments failed to meet their responsibilities towards
drought-affected citizens, as laid out in their ‘famine codes’ or ‘scarcity manuals;*"’
which was particularly serious taken the country’s large food stocks that were not
made available to the suffering population. In response to this situation, the Court
asked ‘Would the very existence of life of those families which are below poverty
line not come under danger for want of appropriate schemes and implementation
thereof, to provide requisite aid to such families?’*"® To conclude, the Court made
reference to Article 47 of the Constitution which confirms the duty of the State
to raise the level of nutrition and the standard of living of its people. The Court
therefore recognized formally a right to food, and ordered the central and state
governments to take a number of different measures to improve the situation.>’

In the Argentinean case Menores Comunidad Paynemil s/accién de amparo,
the Court of Appeals decided that the pollution of an indigenous community’s
water supply by an oil company constituted a violation of the people’s right to health

on the Right to Food, Mr. Jean Ziegler, 2001, UN Doc E/CN.4/2002/58, para. 58 (hereinafter,
Ziegler 2001).

513. Regardingthe broad interpretation of the right to life under Indian jurisprudence see Muralidhar
(2006: 237-267).

514.  Municipal Council Ratlam v Vardhichand et al., AIR 1980 SC 1622, Supreme Court of India.
Summary in COHRE (2003: 115).

515.  Subhash Kumar v State of Bihar, AIR 1991 SC420, Supreme Court of India. Summary in COHRE
(2003: 115).

516. PUCL v Union of India and Others. Write Petition (CIVIL) No. 196 of 2001, quoted in
FAO Information Paper, para. 41. See also PUCL case in this volume, Chapter 2, Taking
Socioeconomic Rights Seriously: The Substantive and Procedural Implications, David Bilchitz;
Chapter 10, Rising to the Challenge of Child Poverty: The Role of the Courts, Aoife Nolan;
Chapter 12, Access to Justice and the Alleviation of Poverty, Iain Byrne.
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and a safe environment. The Court found that the government had not fulfilled
their obligation to protect the health of the population under the Constitution.*
Regional systems also have a role to play and several cases have been tabled
before both the African Commission and the Inter- American system. In the case of
World Organisation Against Torture (OMCT) et al. v Zaire, the petitioners claimed
inter alia that the government had failed to provide basic services including safe
drinking water. The African Commission found that the government had indeed
failed to provide basic services necessary for a minimum standard of health and
as such had violated the right to health as provided for under Article 16 of the
African People’s Charter.”! The African Commission has also confirmed the right
to food, in spite of the African Charter on Human and Peoples’ Rights lack of a
specific provision guaranteeing this right. In the case brought by the Social and
Economic Action Center and the Center for Economic and Social Rights against
Nigeria for the Nigerian Government’s involvement in the oil production and the
contamination of the environment among the Ogoni people,** the commission
held that ‘the right to food is inseparably linked to the dignity of human beings
and is therefore essential for the enjoyment and fulfilment of such other rights
as health, education, work and political participation’®* On the basis of the facts
of the case, the Court found that [t]he government’s treatment of the Ogonis
has violated all three minimum duties of the right to food. The government has
destroyed food sources through its security forces and State Oil Company; has
allowed private oil companies to destroy food sources; and, through terror, has
created significant obstacles to Ogoni communities trying to feed themselves***
The Inter-American Court of Human Rights has implicitly addressed the
right to food in the case of the Sawhoyamaxa indigenous community against
Paraguay.”® In this case the community had over a long period of time become
marginalized, lost its right to land, and been forced out of its traditional areas.
Since 1991 community members were forced to live on the border of the road,
without adequate food, sanitation, housing and medical case. The miserable living
conditions led to the death of more than 18 members of the community, most
of them children and elderly people. In this case, the Court held that ‘the right
to life ... does not only prohibit arbitrary deprivation of life. It also implies state
obligations to create the conditions necessary - by adopting both negative and

520. Menores Comunidad Paynemil s/accion de amparo, Expte. 311-CA-1997. Sala II. Camara de
Apelaciones en lo Civil, Neuquen, Argentina, 19 May, 1997. See COHRE, 2003: 111-114;
Picolotti 2005: 1-5, for details of other Argentinean cases.

521. See OMCT et al. v Zaire, Communications 25/89, 47/90, 56/91 and 100/93; See also The Social
and Economic Rights Action Center and the Center for Economic and Social Rights v Nigeria,
Communication 155/96, both before the African Commission on Human Rights. Summary in
COHRE (2003: 108-110).

522. African Commission on Human and Peoples’ Rights, case 155./96, para. 1.

523.  African Commission on Human and Peoples’ Rights, Communication no. 155/96, para. 65.

524.  African Commission on Human and Peoples’ Rights, Communication no. 155/96, para. 66.

525. Corte IDH. Caso Comunidad Indigena Sawhoyamaxa v Paraguay. Decision of 29 March 2006,
Series C. No. 146. See summary in FIAN: 2007.
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positive measures — to protect and preserve the right of all those living in the state’s
territory’>

The above decisions appear ‘consistent with international jurisprudence’ on
the right to water and the right to food (Kok and Langford 2005: 204).5” The
development of jurisprudence concerning these rights is in its infancy but is
evolving. Most cases on the right to water to date deal with illegal disconnections
and many highlight the importance of special protections for the poor in terms
of economic access to water. In addition, there are several cases concerning
pollution of water sources. Significantly, in all the cases listed there has been a
positive outcome. This illustrates the importance of strong domestic legislation in
realizing the rights in practice and consequently in helping to eradicate conditions
of poverty and empowering those living in such situations.

In addition, these cases highlight the interdependence of human rights,
as several of the cases have been brought under provisions that do not explicitly
guarantee a right to water or the right to food, but incorporate such rights as an
element of related rights, such as the right to an adequate standard of living, health,
housing and a healthy environment. This interdependence allows for greater
breadth and flexibility in application of protections, but conversely can leave
gaps in provision or weakness in proving a case. As such, explicit recognition of
these rights in domestic and constitutional legislation offers optimum protection.
Likewise, the strengthening of provisions and remedies under regional mechanisms
and international instruments should continue.”*

However, legal codification is little use unless the rights to water and food
provided for are an entitlement to be realized on the ground. It should be noted
that the poor are often de facto barred from accessing the justice system and other
state institutions. Narayan (2000) states that ‘[d]ysfunctional institutions do not
just fail to deliver services - they disempower, and even silence, the poor through
patterns of humiliation, exclusion and corruption. Legal and other formal barriers
that prevent the poor from gaining access to benefits or trading further compound
the problems’ (Narayan 2000: 109). Therefore, other means need to be applied to
ensure the implementation of the rights and relevant accountability and remedy
mechanisms when failures occur. In terms of practice and policy to implement
such legal enforcement, at an international level, development and emergency
relief organizations, as well as international state agencies, should promote an
explicit human rights framework as part of their poverty eradication policies. This
framework should be incorporated at policy level and most significantly should be

526. Sawhoyamaza Decision, para. 150.

527. See CESCR General Comment 15, para. 56.

528. For example, with the adoption of a complaints mechanism under the ICESCR Optional
Protocol, see Report of the open-ended working group to consider options regarding the
elaboration of an optional protocol to the International Covenant on Economic, Social and
Cultural Rights on its Third session, E/CN.4/2006/47, 14 March 2006; Arambulo 1999.
Specifically in relation to the right to water, there has been a movement for an international
water treaty covering all aspects of the right to water under international human rights law,
international law and humanitarian law. See Green Cross International (2005).
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‘operationalized’ at project level in the field. Incorporating these rights into policy
is meaningless if those living in poverty do not have the education and information
to impart knowledge of the right and subsequently seek remedies if they are
threatened or violated. In order to optimize this approach, ‘complementarity’
between development and relief NGOs and appropriate state departments with
human rights NGOs and relevant government departments is imperative. This
combination of experience should then result in gibing added weight to the
lobbying of governments and private actors, and also ensure the highest level of
advocacy and optimum strategies for empowering the poor.

At the present time, despite acknowledgement by development NGOs
of the human rights to water and food, very few actually implement a specific
rights-based approach to tackle lack of access to clean water or adequate food
in their poverty eradication strategies or in their work in general’® Despite
discourse concerning a rights-based approach on paper and websites, overall,
little information from projects in the field regarding the inclusion of human
rights assessments, implementation and education is available. Although several
development organizations have moved to integrate human rights principles into
their programmes, there is no consensus on an operational methodology, and
variations in approach continue (Filmer-Wilson 2005: 221.). For example, the UK
Department for International Development (DFID) has produced an excellent
report detailing policy on human rights integration in their policy on tackling
poverty (DFID 2000), but this does not necessarily ensure that substantive
economic and social rights, such as the rights to water and food, are explicitly
targeted at local operational level. Moreover some NGOs consider ‘synergistic
projects which aim to engage across an array of rights’ as more beneficial than
targeting specific rights (CARE 2001: 12). However, this may result in a limited
scope of understanding about a certain right. For example, in a CARE project
in India a new water system was installed following negotiations involving the
community and local authorities. Once the system was in operation it became
clear that the volume of supply was insufficient to meet the requirements for
basic needs. If a ‘right to water’ approach had been taken, the community could
have ensured that their negotiations with the authorities would have included an
entitlement to an adequate amount of water per person per day to meet personal
and domestic needs, in line with international legal guidelines.”

The fact that the Millennium Development Goals regarding water, sanitation,
and hunger reduction do not even explicitly refer to the relevant human rights is
telling. At the very least an awareness of the legal provisions for the relevant specific
rights should be integral to the poverty eradication project, for those devising and

529. One promising example can be seen in the work and policy of Oxfam International which has
adopted a strategic plan based upon a rights approach, singling out in particular economic and
social rights. See Oxfam International (2001; 2004). However, to what extent these NGOs work
with human rights NGOs in partnership is undocumented.

530. Filmer-Wilson (2005: 230) notes that a rights-based approach should have been used but does
not indicate whether this should include specific rights assessment or an integrated approach.
See also Rand (2002: 55).
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planning the scheme and as part of the education and capacity-building element
for the local community involved. In addition, a grassroots-up approach is
beneficial.**' However, until there is much greater co-ordination between human
rights bodies and development agencies, the implementation of such an approach
on the ground seems unlikely.

Furthermore poverty eradication projects must consider access and
sustainability of water and food sources even if the project is not directly concerned
with these aspects of poverty eradication. This is because development projects
can often impact upon water or food supplies or can require water or food in order
to enable them to commence and be sustainable.’ Therefore the participation
of the local community or individuals affected is essential, as nothing substitutes
local knowledge. This will ensure effectiveness of the project, enhance and foster
the capability of the local population, and maintain their dignity as human beings,
rather than victims and recipients of aid (although in extreme cases aid for survival
is of priority).

5.5. CONCLUDING REMARKS

What is crucial and often overlooked by both law-makers and those in the human
rights, development, relief agency and NGO communities is the need to work
together so that all those involved in poverty eradication at state and local level
(including grassroots organizations and local civil society) have an understanding
of poverty as a violation of fundamental human rights. Then it becomes possible
to operationalize this understanding by incorporating a human rights normative
framework into their strategies and practice. In this way realization of substantive
human rights, such as the right to food and water, can contribute to the wider goal
of poverty eradication.

While the rights to clean and sufficient water and to adequate food are
imperative in any strategy for poverty alleviation, the attention to the problems
described in this chapter are not sufficient for sustainable poverty eradication, but
rather significant and necessary components of such a strategy. As the jurispru-
dence in this area shows, there is a recognized interdependence among a variety of
rights, and the realization of the rights to water and to food are necessary precon-

531.  For example, WaterAid has incorporated a human rights approach into certain specific projects,
such as the Citizens Action Programme for access to water and sanitation, which has rights-
based projects at grassroots levels in Ghana, India, Nepal and Uganda, Ethiopia, Bangladesh,
Mozambique, Nigeria, Burkina Faso and Mali with others to follow. For details see WaterAid.

532.  One such example can be seen in the case of a grain-store building project in Arusha, Tanzania.
Here, despite donor aid money and delivery of building materials, the project failed because
no one had taken into account how the local people were going to get water to the site to use
in the making of the mortar for the bricks. Hence the bricks had rotted before the store could
be erected. Had the development NGO consulted the local population they would have known
that they required buckets to transport the water. Moreover, once the problem was identified
the project had no foreign exchange provision to buy any buckets in Tanzania and they had to
be imported (Clarke 1991: 83-85).
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ditions for the realization of other rights in many circumstances. This demon-
strates the complexity in addressing poverty eradication through a human rights
approach, and is evidence of the need for comprehensive and inclusive methods
to tackle poverty issues.
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Transforming Security of Tenure into

an Enforceable Housing Right

Scott Leckie

Man, like a tree in the cleft of a rock, gradually shapes his roots to his
surroundings, and when the roots have grown to a certain size, can’t be
displaced without cutting at his life.

(Justice Oliver Wendell Holmes)

6.1. INTRODUCTION

If there is one issue that forms the nucleus of the bundle of rights commonly
referred to as ‘housing rights) it is undoubtedly the question of security of tenure.
When in place, security of tenure — or the level of control exercised over one’s
home and the degree to which a household is protected against forced, arbitrary,
unlawful or otherwise illegal evictions - acts both as a source of residential stability
and as a formal (and sometimes informal) basis of protection against potential
abuse or harassment. The level of ‘security’ possessed under the many various
forms of tenure can often mean the difference between violent forced eviction and
the ability to feel safe and respected within one’s home. Security of tenure forms
the basis for effective land administration and regulation systems and provides a
framework for ensuring that the manner by which land, housing and property is
arranged within societies is carried out in consistence with and in support of basic
human rights norms.

Much has been achieved in the housing rights arena since the emergence of
the economic and social rights movement in recent years, yet there nonetheless
remains a considerable disconnect between the efforts of those within the
human rights community and those working within the housing or human
settlements fields. While groups such as the Centre on Housing Rights and
Evictions (COHRE),”*® Amnesty International (e.g. 2003) and Human Rights
Watch (e.g. 2004) are now actively engaged in a wide range of efforts opposing

533.  See: www.cohre.org.
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housing rights violations such as forced evictions, all too rarely have human rights
practitioners taken on the far more difficult challenge of actually developing ways
and means for resolving the structural causes of forced eviction and enhancing
tenure rights. Indeed, even on those rare occasions that tenure issues are even
addressed by the human rights community, it is still common for human rights
advocates to favour largely legalistic or procedural approaches to eviction
prevention and residential stability, which may not necessarily be sufficient if the
objective is strengthening security of tenure for all. Human rights practitioners
are generally far more comfortable with opposing illegal or abusive practices than
proposing new, innovative, culturally appropriate policies and remedies which get
to the cause of the violation concerned and prevent its reoccurrence. Those with
legal training often wish for nothing more than legal clarity, precision and clearly
drawn distinctions separating rights from obligations. Yet, the issues surrounding
the provision of security of tenure are very often not particularly clear, exact or
indisputable, and thus legally-based approaches alone are not always the most
pertinent when applied to the fluid and diffuse situations that often arise in the
context of security of tenure initiatives.

On the other hand, those working on the development-side of the tenure
question tend to support what are essentially political approaches to the conferral
of tenure, but without any considerable reliance upon laws, legal procedures or
judicial support. Those involved in politically-driven struggles to protect the rights
of those living in informal settlements tend to focus on community organizing
and often fear and even consciously disavow any element of law, believing that
popular processes and contacts with the ‘political powers that be’ are of infinitely
greater relevance than reliance on legal provisions and institutions that appear to
be tools used by evictors and developers and not the source of true empowerment
of the poor. And yet, pretending that the law has no relevance to security of
tenure struggles is both naive and a strategy all too often built on patronage and
connections which may provide temporary forms of protection against eviction,
but which provide very few long-term legal rights to the poor.

It is clear that both legalistic and political approaches to these questions have
clear merits and can be mutually beneficial to the other’s success. However, they
all too rarely overlap, and this chapter will briefly explore some of the conceptual
issues that may need to be addressed with a view to facilitating a greater degree of
convergence between these two approaches. What is proposed here is essentially
a human rights approach to tenure security, which can be embraced by both
those favouring more legalistic approaches and those whose energies are more
directed towards empowering poor communities to improve their own homes
and neighbourhoods. Due to the very nature of security of tenure and the de
facto tenure situation throughout the world, such an integral approach will surely
present daunting challenges and, initially at least, result in a degree of discomfort
to both the legal and the political camps. Nevertheless, it is clear that an entirely
new approach to the question of security of tenure that combines the best of what
the legal world can offer and the best of what can be offered by the community-
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organizing side of the equation is required if the objective of security of tenure for
all is to be achieved.

6.2. THE GLOBAL SECURITY OF TENURE CRISIS

[L]aws are unjust when the poverty of the majority of people makes it
impossible for them to comply with them. If for most urban citizens, the
basic tasks of daily life - building or renting a shelter, earning an income,
obtaining food and water - are illegal, it would be wise for governments
to change the legislation or simply to eliminate unrealistic laws. Urban
legislation should be more flexible in adapting to the great variety of
circumstance and the rate at which these can change (Hardoy and
Satterthwaite 1989: 35).

In all likelihood the year 2006 will go down as the year in which planet Earth
became more urban than rural, with city dwellers outnumbering those living in
the countryside for the first time since the dawn of humanity (Davis (M.) 2006).
While the resource, environmental, social and economic consequences associated
with our urbanizing world are well known (see, for instance: Diamond 2005; Gore
2006; Catton 1982; Sassen 1991), the security of tenure crisis that the growth of
cities has already generated, and which will grow exponentially in years to come,
is far less appreciated. If Davis’ calculations are true - i.e. that there are some
200,000 or more slums and nearly 80 per cent of urbanites in the least-developed
countries are residents of these slums - then questions of tenure insecurity are
daily concerns affecting well over one-third of humanity (Davis 2006: 23, 26).
These informal settlements exist and continue to expand not for the alleged ‘free
ride’ that the current and new urban poor can have, but because the formal (legal)
housing, land and property sectors are simply inaccessible for lower-income and
middle-income groups. Nor is this urban reality simply a result of the global
property price boom of recent years. Rather it is the outcome of many decades of
overall governmental neglect of the housing sector and an increasing reliance on
market-based solutions to the housing needs of the poor. This is despite well over
a century of evidence that the market alone has never - and will never - provide
adequate, affordable, accessible and secure housing to lower-income groups.
In many respects, state-driven housing provision programmes have not always
necessarily fared better, even though this needs to be seen in light of the fact that
few governments ever really made a truly concerted effort to build or subsidize
the building of adequate supplies of low-income housing and then maintain it at
a standard consistent with internationally recognized norms of adequacy. While
many exceptions abound, this general failure of both state- and private sector-led
approaches to provide a sufficient number of homes that the poor can afford, is
a key reason why so many of the world’s citizens are slum residents today. What
the future predictions of urban growth tell us, then, is that there is already a sadly
anticipatory presumption by the political mainstream that the poor will still be
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forced to find their own housing solutions, even though these will continue to
be built outside the law, informally, in often inadequate conditions, and all too
rarely will these dwellings be bestowed with security of tenure. This depressing
perspective is even formalized within the UN’s Millennium Development Goals,
which speak of improving the lives of 100 million slum dwellers by 2020, while
presumptively ignoring the improvements required by the other 2 billion slum
dwellers expected to be living in informal settlements by that time. When we
combine this growing scale of insecurity in the world’s cities with the insecure
tenure conditions facing women and vulnerable and disadvantaged groups,
refugees and displaced persons, residents of countries engaged in post-conflict
peace-building and those displaced due to disaster, it is not difficult to grasp just
how serious a problem we face.

To put it perhaps most graphically in human rights terms, if we treat security
of tenure as a right, then today perhaps no other right is denied to larger numbers
of people than this one. Very few of the world’s 1 billion or more slum dwellers
enjoy any formal types of security of tenure, and of the perhaps 2 billion or more
tenants and those living under customary tenure arrangements throughout the
world, equally few have formally recognized security of tenure rights. As a result,
millions upon millions could, in theory, be forcibly evicted from their homes, very
few of whom would have any judicial or other recourse to resist the prospect of
eviction. When the world’s cities reach the staggering level of 5 billion people in
2025, as the UN predicts, the scale and severity of the tenure crisis will likely reach
a seriously destabilizing fever pitch (UNEP 2000: 11). Already, many millions of
people are forcibly displaced from their homes every year, and there is little to
indicate that these numbers will decline in any meaningful manner in coming
years (e.g. COHRE 2006b; www.cohre.org).

While the squatter invasions of unused public land (and to a lesser degree,
private land), so commonplace in the 1960s and 1970s, have largely ceased due to
the lack of empty and available land around cities, informal settlements continue
to grow and in Mumbai more than 11 million people live in slums and even
businessmen cannot afford market prices for housing.* In response, Mumbai’s
new housing policy will provide stimuli for the rental sector, infrastructure
improvements in the slums and promote the development of new satellite towns.
Mumbai still routinely carries out mass forced evictions, however, and of those
millions residing in this city’s informal settlements, very few have formal, legal
rights to be there, even while political connections may provide a considerable
degree of informal tenure security. Yet the struggles of the Mumbai Municipal
Corporation to govern effectively while respecting the rights of the majority, and
the daily battles by millions of the urban poor to house themselves and achieve
some measure of dignity, are realities being played out day after day, in city after
city, throughout the world.

534.  See: http://news.bbc.co.uk/2/hi/south_asia/6132846.stm
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Indeed, Mumbai is indicative of a wider global trend, which spans all points
of the political spectrum, that increasingly sees secure tenure as a multi-functional
tool that can assist in poverty alleviation, in the protection of human rights and in
the generation of assets and capital. Indeed, there is an emerging consensus that
programmes in support of security of tenure can be vital ways of integrating the
urban poor into the city and in recognizing what is often referred to now as the
‘right to the city” In recognition of this, governments, UN agencies and civil society
groups have undertaken a wide range of policies to redress problems of tenure
insecurity and to remedy the often horrendous living conditions found in the
world’s informal settlements. These range from slum upgrading and regularization
efforts, title-based approaches to tenure and asset generation, innovative security
of tenure initiatives that rely more on local wisdom and tested outcomes rather
than on dogma and the growing number of initiatives that actually formally link
security of tenure with the human rights of those concerned.”*

6.3. SECURITY OF TENURE AND ITS MANY FACETS

Tenure is a universal and ubiquitous status relevant to everyone, everywhere, every
day. Every person - from the poorest of the poor to the richest of the rich, and
everyone reading this article! — has some degree of tenure security or insecurity
every day and night of their lives.”* Formal tenure takes a variety of forms. These

535.  Two of the more interesting overviews of the security of tenure issue are: Durand-Lasserve and
Royston (2002); Fernandes and Varley (1998).

536. The Global Campaign for Secure Tenure describes security of tenure in the following manner:
‘Security of tenure describes an agreement between an individual or group to land and
residential property which is governed and regulated by a legal (formal or customary) and
administrative framework. The security derives from the fact that that right of access to and
use of the land and property is underwritten by a known set of rules, and that this right is
justiciable. The tenure can be affected in a variety of ways, depending on constitutional and
legal frameworks, social norms, cultural values and, to some extent, individual preference. In
summary, a person or household can be said to have secure tenure when they are protected
from involuntary removal from their land or residence, except in exceptional circumstances,
and then only by means of a known and agreed legal procedure, which must itself be objective,
equally applicable, contestable and independent. Such exceptional circumstances might include
situations where the very physical safety of life and property is threatened, or where the persons
to be evicted have themselves taken occupation of the property by force or intimidation’
(Global Campaign for Secure Tenure, Concept Paper, UN Habitat, 1999: 9-10). Similarly, the
FAO describes security of tenure in terms of degrees of certainty that rights will be respected,
but at the same time recognizing that security of tenure is often as much about one’s perception
of it, as the formal legal status involved: ‘Security of tenure is the certainty that a person’s rights
to land will be recognized by others and protected in cases of specific challenges. People with
insecure tenure face the risk that their rights to land will be threatened by competing claims,
and even lost as a result of eviction. Security of tenure cannot be measured directly and, to a
large extent, it is what people perceive it to be. The attributes of security of tenure may change
from one context to another. For example, a person may have a right to use a parcel of land
for a six month growing season, and if that person is safe from eviction during the season, the
tenure is secure. However, a person with use rights for six months will not plant trees, invest in
irrigation works or take measures to prevent soil erosion as the time is too short for that person
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include: rent, leasehold, freehold, conditional freehold, collective and communal
tenure arrangements.”” Informal (or extra-legal) tenure — which in global terms
may be a tenure status held by more people than those holding formal forms of

to benefit from the investment. The tenure is insecure for long-term investments even it is
secure for short-term ones. (FAO 2005).

537.  See, for instance, the definition of tenure offered by the UN’s Global Campaign for Secure
Tenure, (Source: Concept Note, UN Habitat, Nairobi, 1999: 11-12): ‘Rent - Rent is a form of
leasehold, in terms of which access to a property and the use thereof is governed by the legal
agreement of fixed duration. Agreements are normally governed by law. Rental agreements
operate either in the private domain, as contract between private citizens and bodies corporate
or companies, or in the public domain, wherein the rental is provided by a public body, such as
a local authority, as part of a social housing policy. It is common, in formal rental agreements,
for the lessor to assume some responsibility for the maintenance of the property. It is the form
of secure tenure least likely to lead to capital investment by the lessee (and, some may argue, by
the lessor). However, for low-income families, rental — which is the most used form of tenure
- is seldom formal or regulated in many countries. Agreements are arrived at informally, with
little or no recourse to legal advice, and the agreements are enforced in a non-legal manner.
Indeed, a major part of the campaign will have to address the urban-poor segment of the
rental sector, and the tension that exists between secure tenure for tenants and sub-tenants,
and the property rights of the owners. Both in percentage and in policy terms, addressing the
informal rental sector will be one the most significant challenges for the campaign, and one
which will have the most impact for the urban poor; Leasehold - Leasehold conveys the right
of beneficial occupation to land or property, but such occupation is circumscribed both by a
finite period of time, as well as the specific conditions of the lease. The lessor retains ultimate
control over the property, through the stipulated time limit and conditions. Upon expiry of the
lease, the lessor may automatically reassume occupation, reallocate the lease to another person
or body, or extend the lease of the occupant. For a period of the lease, which may be very long
(e.g. 99 years), and subject to compliance with the terms of the lease, the occupant does enjoy
secure tenure; Freehold - Freehold is the form of tenure which confers on the title-holder the
maximum control and discretion over the land, normally only circumscribed by law and/or
planning and zoning restrictions. It provides for the land (and improvements) to be used as
collateral and mortgaged, it may be transferred or bequeathed in the discretion of the title-
holder, and is free from any time restrictions - it is title in perpetuity. It is the form of tenure
most associated with investment and, indeed, speculation. Ideologically, it is most favoured
by the proponents of the free-market and individualist conceptions of society; Conditional
Freehold - ‘Rent to Buy’ — A hybrid of leasehold and freehold, this is effectively a lease that may
be converted to freehold upon the fulfilment of stipulated conditions, which ordinarily would
include the payment of the lease (or ‘rent’) for a period of time. Another form of this approach
is found in the term ‘contract-for-deed’ However, it is all too often the case that the equity does
not accrue in terms of the contract, and that even one or two months missed payments — not
unusual for this segment of the market - can lead to all previous payments being forfeited, and
the renter being forced to start the repayment process from the beginning again; Collective
forms of tenure — There are a variety of methods of enjoying full security of tenure within a
collective framework. The principle relates to the sharing of access to a property on the basis of
an agreement, which specifies the terms and conditions of such access. This may take the form
of the creation of a body corporate, such as a condominium or a private company, or a housing
association or co-operative. What all of these forms of tenure share is the need for a relatively
high level of common interest, and the skill and capacity to administer the arrangement, which
generally requires a high level of organisational ability and commitment; Communal tenure
- One of the defining features of communal tenure is that it is common for the community
to have a long and common history and cultural identity, such as a tribe or clan. Access to
such land may be governed by custom, and include the right to use and to occupy, but not to
transfer or alienate, which decision would be determined by the community as a whole. Under
Islamic tenurial systems, musha refers to a collective land holding, whereas Waqf is a category
of land held in perpetuity by a religious institution, and is effectively removed from market
mechanisms’
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tenure — includes the types of tenure that most people would commonly associate
with slums or squatter settlements. A ‘slum typology’ developed by Davis divides
cities and the various tenure states into the following categories: In each city there
is a metro core comprised of both formal and informal neighbourhoods where
the poor reside. The formal neighbourhoods are comprised of (a) tenements
((i) hand-me-downs and (ii) built for the poor), (b) public housing and (c) hostels,
flophouses. The informal areas are comprised of (a) squatters ((i) authorized and
(ii) unauthorized) and (b) pavement dwellers. Secondly, each city has a periphery,
also comprised of formal and informal tenure situations. In the formal areas,
there is (a) private rental housing and (b) public housing, while the informal areas
are made up of (a) pirate subdivisions ((i) owner-occupied and (ii) rental) and
(b) squatters )(i) authorized (including site-and-service) and (ii) unauthorized).
Finally, in some cities refugee camps for displaced persons complete the tenure
picture (Davis 2006: 30). If we take the case of the Cambodian capital, Phnom
Penh, as a typical example, a wide variety of tenure types are visible. Ranging
from the least to the most secure, tenure of the following types can be found in
Phnom Penh (and, to one degree or another, in most developing world cities):
(i) pavement or mobile dwellers; (ii) unauthorized occupation of state public land;
(iii) unauthorized occupation of state private land; (iv) unauthorized occupation
of private land; (v) family registration books; (vi) court orders after dispute;
(vii) government concessions; (viii) certificates of possession; (ix) certificates of
ownership (Payne 2001a). Each type of tenure, then, provides a certain degree of
security. The spectrum ranges from one extreme of no de facto or de jure security
(recent squatters on private land, pavement dwellers, etc.), to the other end of the
continuum where those with legal and actual secure tenure can live happily without
any real threat of eviction, particularly if they are wealthy or well connected with
the political elite (owner-occupiers, holders of freehold title, etc.).

This sketch of some of the various tenure types reveals the basis of the battles
for security of tenure that are played out in city after city throughout both the
developing and increasingly the developed world. The various proportions of
each tenure type will certainly vary, but the essence of our multi-tenured world
is clear. And unless the multi-layered and multi-dimensional nature of tenure is
fully grasped, developing effective laws and policy in support of tenure rights as
part of broader human rights initiatives will fail. But to understand the question
of tenure properly, we need also to realize not simply that tenure exists in a
multitude of forms, each of which provides a measure of tenure security, but also
that an individual dweller or household may dwell within a personal/family tenure
continuum where some elements of their housing are formally legal and secure,
while others are extra-legal and may possess more limited degrees of security or
perhaps none at all. When we consider the additional fact that various forms of
customary land tenure may also be in place and overlap in some areas while not in
others with formal tenure rights, the clarity our human rights lawyers may seek is
blurred yet further. Indeed, the role of customary law in the regulation of tenure
and secure tenure rights is far more widespread than is generally understood.
This is particularly true in the African context where non-customary tenure
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arrangements generally cover less than 10 per cent of land, with customary land
tenure systems governing land rights in 90 per cent (or more) of areas.>* Rights
are determined by community leaders, generally according to need rather than
payment.**® Customary tenure systems are evolving all the time, and have proved
themselves remarkably adaptable to changing circumstances (Kanji and Cotula
2005: 3).

%%

Attention to security of tenure is clearly on the rise, with a range of initiatives
underway at the international level, including the UN’s Global Campaign
for Secure Tenure,* the International Advisory Group on Forced Evictions
(AGFE)*" and the efforts of the Cities Alliance.** While many positive, pro-poor
and pro-human rights efforts supporting tenure security are in place, none have
received the attention of the media, however, more than the approaches touted in
Hernando de Soto’s book, the Mystery of Capital. The Mystery of Capital puts forth
the seemingly simple argument that the provision of property titles (eg. security
of tenure derived from legal title or ‘property rights’) to the world’s slum dwellers
and those living ‘illegally’ will not only give them rights and access to credit that
they have never before had access to, but these processes will also release literally
trillions of dollars of new assets into the global markets. De Soto argues that this
capital is now effectively ‘dead’ because of the extreme difficulties associated with
registering property rights in many of the countries in the developing world.**

538. ‘In Africa, for example, formal tenure covers only between 2 and 10 per cent of the land. To
avoid leaving the occupants of these lands effectively outside the rule of law, many African
countries have recently given legal recognition to customary tenure as well as to the institutions
administering it; however, implementing these laws remains a major challenge’ (World Bank
2003: xxi)

539. ‘In many countries these tenure systems continue unchallenged in the rural areas. After
independence, however, migrants swelled urban populations causing them to spread into
areas of customary tenure. This led to ambiguity and conflict over the role of local chiefs, who
traditionally allocate land to members of their community under well established and officially
recognised arrangements. People living in such areas understandably object to being considered
illegal occupants of their land, even though they lack statutory titles to prove ownership. The
inability of the state and the unwillingness of the formal market to increase the supply of
planned residential land at prices which the poor can afford, has perpetuated dependence on
these traditional practices and introduced new ones. (Payne 2001b: 51)

540.  See the description of the Campaign in Williams (2001: 25-34).

541.  See http://www.unhabitat.org/content.asp?typeid=19&catid=24&cid=3480

542. See www.citiesalliance.org

543. ‘Imagine a country where nobody can identify who owns what, addresses cannot be easily
verified, people cannot be made to pay their debts, resources cannot conveniently be turned
into money, ownership cannot be divided into shares, descriptions of assets are not standardized
and cannot be easily compared, and the rules that govern property vary from neighbourhood
to neighbourhood or even from street to street. You have just put yourself into the life of a
developing country or former communist nation; more precisely, you have imagined life for
80 percent of its population, which is marked off as sharply from its Westernised elite as black
and white South Africans were once separated by apartheid. (de Soto 2002: 14-15); ‘Dead
capital, virtual mountains of it, lines the streets of every developing and ex-community country.
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De Soto’s seductive, but highly controversial views, have reached the corridors of
power in developed and developing countries alike, with his policy prescriptions
presented as models of virtually guaranteed success by institutions such as the
High Level Commission on the Legal Empowerment of the Poor®** and various
national governments (e.g. de Soto and Cheneval 2006).

As enticing as de Soto’s arguments may appear on the surface, however, a
growing movement of expertsand organizationsin the housing, human settlements,
human rights and many other fields, are increasingly vocal in their criticism of de
Soto’slofty claims.** Beyond the fact that terms such as ‘security of tenure;, ‘housing
rights’ and “forced evictions’ are virtually absent within the book, it is clear that the
criticisms levied at de Soto’s approach have considerable merit and, as a result, are
clearly gaining increased support.>*® A common thread running through virtually

In the Philippines, by our calculation, 57 per cent of city-dwellers and 67 per cent of people in
the countryside live in housing that is dead capital. In Peru 53 per cent of city-dwellers and 81
per cent of people in the countryside live in extralegal dwellings. The figures are even more
dramatic in Haiti and Egypt. In Haiti, also according to our surveys, 68 per cent of city-dwellers
and 97 per cent of people in the countryside live in housing to which nobody has clear title. In
Egypt dead-capital housing is home for 92 per cent of city-dwellers and 83 per cent of people in
the countryside’ (de Soto 2002: 30)

544. High Level Commission on Legal Empowerment of the Poor (2006) Overview Paper (available
from http://legalempowerment.undp.org/).

545.  On this issue, generally, see, for instance, Fitzpatrick (2006). ‘Numerous accounts of failures
in Third World land-titling programs support the conclusion that state programs can
interact with social norms to produce open access rather than secure property rights. Land-
titling programs commonly involve formalization and registration of rights to land through
systematic adjudication, surveying and (if necessary) consolidation of boundaries. While these
titling programs are useful in certain contexts — particularly in urban and peri-urban areas —
they often fail to increase certainty and reduce conflict. In some cases, these program failures
have resulted from the distributional consequences of land titling itself. Long-term conflict
has resulted because poor or otherwise vulnerable land occupiers have been dispossessed
by wealthier and more powerful groups; yet the new titleholders and state enforcement
mechanisms have been unable to prevent encroachment by the former occupiers. This state of
grievance and incomplete exclusion then tends to become cyclical in environments of political
instability. When a regime changes in circumstances of historical grievance, old claims often
reassert themselves through acts of violence, land invasion, or state-sanctioned evictions. This
phenomenon challenges the economic conception that once property rights are established
there is relatively little likelihood of reversion to open access. In other cases, titling programs
provoke long-term conflict due to the fluid nature of non-state systems of land tenure. In these
systems, multiple overlapping rights often coexist in an uneasy balance, and programs to define
and regularize these rights have caused dormant internal disputes to emerge in the form of
open conflict’ (pp. 1013-1014).

546. For instance, examine the sentiments of the following commentators on de Soto’s efforts: ‘A
John Turner of the 1990s, de Soto asserts that Third World cities are not so much starved of
investment and jobs as suffering an artificial shortage of property rights. By waving the magic
wand of land-titling, de Soto claims, his Institute for Liberty and Democracy could conjure
vast pools of capital out of the slums themselves. The poor, he argues, are actually rich, but
they are unable to access their wealth (improved real estate in the informal sector) or turn
it into liquid capital because they do not possess formal deeds or property titles. Titling, he
claims, would instantly create massive equity with little or not cost to government; part of
this new wealth, in turn, would supply capital to credit-starved microentrepreneurs to create
new jobs in the slums, and shantytowns would then become “acres of diamonds” He speaks
of “trillions of dollars”, all ready to put to use if only we can unravel the mystery of how assets
are transformed into live capital. (Davis (M.) 2006: 79-80). John Gravois: ‘Mindful of the fact
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that “the single most important source of funds for new businesses in the United States is a
mortgage on the entrepreneur’s house”, de Soto’s plan is, quite simply, to make homeowners
out of the world’s poor squatters. Neighbourhood by neighbourhood, slum by slum, he wants
to formalize the vast extralegal world by dotting it with individual property titles. Once that’s
done, he promises, the poor will have access to credit, loans, and investment, as their dead assets
are transformed - voila! - into live capital... From the field, the verdicts are rolling in: In some
corners of the world, the land-titling programs inspired by de Soto’s work are proving merely
ineffective. In other places, they are showing themselves to be downright harmful to the poor
people they set out to help... It turns outs that titling is more useful to elite and middle-income
groups who can afford to bother with financial leverage, risk, and real estate markets. For very
poor squatters in the inner city - who care most about day-to-day survival, direct access to
livelihood, and keeping costs down - titles make comparatively little sense. These poorer groups
either fall prey to eviction or they sell out, assuming they’ll find some other affordable pocket
of informality that they can settle into. The problem is, with titling programs on the march,
such informal pockets are disappearing fast. So, the poor sell cheap or evicted, then can’t find a
decent new place to settle, losing the crucial geographic advantage they once had in the labour
market. Geoffrey Payne ... recommends temporarily insulating slums from the commercial
land market by granting informal neighbourhoods groups land rights for some period of time.
During that period, he says, the neighbourhood can be upgraded and basic services brought
in, allowing land values to inch up toward parity with the surrounding real estate market.
Then, after a number of years, the neighbourhood gets a full, group land title, which can then
be subdivided into individual titles if people are willing to take on the costs. By taking these
incremental steps, he says, you shelter the poor from the shock of a titling gold rush. (Gravois
2006). ‘[I]t is highly dangerous to place all one’s eggs in one basket, especially at the present
time, when land registries are so incomplete and inaccurate that moves to provide titles in
urban or peri-urban areas may encourage or intensify disputes over who has the primary claim’
(Payne 2001c: 23). Robert Neuwirth: ‘No doubt, some squatters would be able to access more
money if they had title deeds. But the folks I met in Brazil, Kenya, India and Turkey didn’t
go through the tremendous struggles of building and improving their homes to liberate their
dead capital. They went through incredible privation and deprivation for one simple reason:
because they needed a secure, stable, decent, and inexpensive home - one they could possibly
expand in the future as their families grow and their needs change. And title deeds - so natural
to those of us who live in the developed world - can actually jeopardize this sense of security
by bringing in speculators, planners, tax men, and lots of red tape and regulations.... When
squatters feel secure in their homes, they build, invest, and prosper - and they don’t need a
title deed to do so. Squatters in Brazil and Turkey have erected permanent buildings without
title deeds. Squatters in India have created whole neighbourhoods knowing that the land is not
theirs. They have accepted the unofficial lines that divide one person’s home from another’s.
They buy and sell and rent their buildings. They negotiate with each other over future plans
for their homes’ (Neuwirth 2005: 20-21). Daniel W. Bromley: ‘The gathering momentum
concerning the ‘formalization’ of rights in housing and other assets is grounded on a set of
presumptions and predictions suggesting that titles constitute an important - even essential -
component of eradicating poverty in the developing countries. This formalization, it is alleged,
can be accomplished through the simple step of issuing titles to individuals (or families) who
now hold (possess) housing and other assets in some allegedly tenuous and quite insecure state.
This claimed insecurity of tenure is blamed for stifling investment in the assets now possessed.
Titles, it is said, will solve this insecurity. Titles are also said to permit individuals to gain access
to official sources of credit - banks, credit unions, lending societies - using their new title as
collateral for loans to accomplish several desirable outcomes: (1) start a business; (2) upgrade
a dwelling; or (3) undertake investments so that agricultural production will be augmented.
All of these outcomes are seen as means whereby the poor can help themselves without the
need for grants and various anti-poverty programs from the international donor community,
or even the aid of national governments. It is simple, cheap, and effective. Eradicating poverty is
the goal, new agricultural investments, new businesses, and upgraded dwellings are the means
whereby this will happen, tenure security is the necessary condition, and formal titles are the
sufficient instrument. Titles are the means to eradicating poverty. It sounds too good to be true.
And it is.... [This] discussion illustrates the utopian and naive nature of claims that issuing
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all of these critiques of de Soto and others who assert that the provision of freehold
(or even leasehold) titles is effectively the only way to guarantee that the poor
can be empowered and thus be raised from the depths of their poverty, is the
simple fact that one-size-fits-all solutions to the global tenure crisis (which the de
Soto model essentially is) will invariably fail to achieve their objectives. Beyond
the fact that the provision of titles in the absence of corresponding measures to
improve the infrastructure and services available to informal settlements would
cover only a portion of the entitlements linked to housing rights (e.g. access to
basic services such as water, electricity, refuse removal, drainage, etc., are not
necessarily advanced when individual dwellers gain title), security of tenure is
so non-uniform and multi-dimensional in nature, often varying widely between
countries and within countries, cities and even neighbourhoods and streets, that
a single approach may work in some environments, but certainly not in all.>*” As
noted, security of tenure is complex, multi-faceted and difficult to define purely in
terms of formality or informality, legality vs. illegality, or modern vs. customary
law.

Ultimately, at the core of this debate lies the issue of whether ‘property rights’
provide the best means of providing tenure security to all or, rather, whether an
approach grounded more broadly in what I have called ‘housing, land and property
rights’ (or HLP rights) may be the best way of achieving security of tenure for
everyone. Most would agree that security of tenure rights can be enjoyed in full
without the housing, land or property in question being privately owned by those
who reside there (Duchrow and Hinkelammt 2004). Moreover, some point out
that it is possible — as has been realized in India, Indonesia and Peru - to redefine
the objectives of slum regularization (or legalization), since guaranteeing security
of tenure does not necessarily require the formal provision of individual land titles
(Durand-Lasserve 1998: 244). Indeed, neither freehold nor leasehold titles are the
only means by which security of tenure can be obtained. Gilbert, for instance,
states that tenure ‘can be achieved through other procedures and arrangements.
Protection against forced evictions is a prerequisite for the integration of irregular
settlements into the city. For households living in irregular settlements, security of
tenure offers a response to their immediate problem of forced removal or eviction.

“formal titles” to those who are now mere possessors - squatters, slum dwellers - will bring forth
salutary effects. For dysfunctional governments to issue titles to large numbers of slum dwellers
or rural squatters is similar to governments issuing counterfeit currency. A title is no assurance
at all that the issuing entity will act on the promissory note. In the absence of that assurance, a
title is symbol of official government deceit and fraud’ (Bromley 2005: 1, 4-5).

547.  According to Payne: “The widespread existence of various non-statutory tenure systems in areas
is partly a response to the failure of statutory tenure systems to meet the needs of lower income
groups which invariably represent the majority of urban populations. It may also reflect the
persistence of traditional practices for obtaining and developing land that are not officially
recognised. These alternative forms may, however, reflect the needs of the affordable or available.
Where official mechanisms deny the poor legal access to land and shelter, such alternatives can
claim to provide a degree of social and moral legitimacy. The larger the proportion of people
unable to confirm to official norms and procedures, the more they are undermined, risking a
reduction in respect for the law in general’ (Payne 20016, Note 18, 7).
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It means they cannot be evicted by an administrative or court decision simply
because they are not the owner of the land or house they occupy, or because
they have not entered into a formal agreement with the owner, or do not comply
with planning and building laws and regulations. It also means recognizing and
legitimizing the existing forms of tenure that prevail among poor communities,
and creating space for the poorest populations to improve their quality of life.
Security of tenure can be considered the main component of the right to housing,
and an essential prerequisite for access to citizenship’ (Gilbert 2002). Similar
views are held by many of the international commentators on housing issues. For
instance, Cousins et al. assert that title-based approaches are often off the mark
(Cousins et al. 2005: 2). Payne points out that ‘Of course, tenure has invariably
proved to be an important factor in stimulating investment and it may serve as the
foundation for developing credit mechanisms, mortgage markets, and revenues for
urban development. However, there is an increasing body of empirical evidence to
show that full, formal tenure is not essential - or even sufficient, on its own - to
achieve increased levels of tenure security, investment in house improvements or
even increased property tax revenues. In a study of legislation intended to enable
low-income tenants to purchase their dwellings in Colombo, Sri Lanka, it was
found that residents were simply too poor to afford improvements without outside
financial aid, regardless of the level of tenure security’ (Payne 1997: 26).

And yet, the most common single approach adopted by a range of institutions
and many governments, and backed by de Soto and others, involves providing
settlers with title and transforming them into owners of the land and housing
on which and in which they reside. Under these procedures, rights are formally
recognized and title deeds are provided to the dwellers concerned. These are in
turn registered in a local land registry or cadastre, and thus begins what those who
support this approach believe to be the generation of assets and capital. Titling
is seen as the strongest legal form that the registration of tenure rights can take,
with titles usually guaranteed by the state. It is also, however, the most expensive
form of registration to carry out, requiring formal surveys and checking of all rival
claims to the property. Less strong, but simpler and cheaper, forms of registration
are also possible, such as title deeds registration, and documentation of secondary
use rights and other claims to land and natural resources. These may not have the
same degree of state backing but are less complex to undertake and maintain, and
be sufficient to protect rights at the local level (Payne 1997: 4). While the debate
between those supporting title-only approaches and those who support a range of
other methods towards achieving these aims continues, it appears that one major
lesson learned from all of the various tenure initiatives taken in preceding decades
is simply that flexible and innovative approaches to the provision of security
of tenure are more advisable than approaches grounded in ideology and the
generation of capital. Such a view is by all means not isolated to civil society actors
of a progressive slant; even institutions such as the World Bank, which has long
advocated title-based approaches, are now in the process of taking more nuanced
approaches:
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Tenure security, one of the key goals of public land policies, can be achieved
under different modalities of land ownership. Instead of an often ideological
stance in favor of full private ownership rights, long-term secure tenure and
transferable leases will convey many of the same benefits to owners and may
be preferable where full ownership rights and titles would be too politically
controversial or too costly. Also, in the past land policy interventions often
paid too little attention to protecting the rights of women and the vulnerable.
Failure to do so can have negative economic and social consequences. Rather
than striving to ‘modernize’ the institutions that manage land rights at the
local level, building on, and where needed adapting, existing ones is often
more effective and efficient. (World Bank 2003: 186)

A successful initiative to provide greater degrees of tenure security, therefore, will
need to be based on a recognition that innovation is required for many reasons,
not the least of which is the fact that given the many diverse types of tenure and
the varying degrees of legality and de facto and de jure protection associated
with both.>® Can, therefore, a creative combination of the principles of human
rights and HLP rights, with those relating to the best practices in the provision of
security tenure, assist in achieving greater enjoyment of tenure rights? Can we link
innovation in the tenure field with a broad reading of human rights law in such a
way that security of tenure can be increasingly seen as a basic human right?

6.4. SECURITY OF TENURE RIGHTS AS HUMAN RIGHTS

As a human rights issue, addressing security of tenure is somewhat more
challenging than most because local conditions must always be taken into account
in determining both the diagnosis and the remedy to prevailing conditions of
tenure insecurity. In this regard, what is relevant and appropriate in one setting
may be entirely irrelevant or inappropriate in another. While to an extent true of
all rights, the importance of strong political support for security of tenure, within
all housing sectors, is vital to ensuring that everyone has fully enforceable security
of tenure rights. If we wish to treat security of tenure as a right, it is clear that a
range of existing human rights, viewed as an integral whole, can be seen to form
the legal and normative basis for the existence of this right. While numerous rights

548. “The reality is that tenure systems exist within a continuum in which even pavement dwellers
can enjoy a degree of legal protection and there may be many gradations or sub-markets
between those with the lowest level of recognition and the fortunate minority at the top. The
vast majority in between live in a gray area whereby they can claim some degree of de facto
rights through adverse possession, legal ownership of the land, if not the buildings on it, or the
acquisition and development of land in areas not recognized by the authorities. The classical
alternative to legal ownership through squatting is now rare in most cities, as even marginal
areas attract a commercial value high enough to find a place in the land market ... The actual
legal status may not even be clear to those involved - what matters is the perception of risk
involved” (Payne 2001c: 8).
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form the foundation upon which the right to security of tenure rests, it is perhaps
the right to adequate housing, the right to be protected against forced evictions,
the right not to be arbitrarily deprived of one’s property, the right to privacy and
respect for the home, and the right to housing and property restitution that are
most fundamental:

The Right to The Right to be
Adequate Housing Protected Against
Forced Evictions

The Right to
Security of Tenure

The Right to
Privacy and Respect
for the Home

The Right Not to be
Arbitrarily Deprived
of One's Property

The Right to Housing
and Property
Restitution

6.4.1. The Right to Adequate Housing

The right to adequate housing was first recognized within Article 25(1) of the
Universal Declaration on Human Rights in 1948,** and subsequently promulgated

549.  Article 25(1) of the Universal Declaration on Human Rights reads as follows: ‘Everyone has
the right to a standard of living adequate for the health and well-being of himself and of his
family, including food, clothing, housing and medical care and necessary social services, and
the right to security in the event of unemployment, sickness, disability, widowhood, old age
or other lack of livelihood in circumstances beyond his control’ It is important to recall that
between April 1995 and June 1996, the United States sought intensively to ensure that the
widely recognized human right to adequate housing would not be reaffirmed within Habitat II
and that UN Habitat would not proceed with the implementation of a Housing Rights Strategy
(UN doc. HS/C/15/INE7 (‘Towards a Housing Rights Strategy: Practical Contributions by
UNCHS (Habitat) on Promoting, Ensuring and Protecting the Full Realization of the Human
Rights to Adequate Housing’). Popular pressure and widespread support from within various
UN human rights bodies, combined ultimately with near unanimous governmental support
for the right to adequate housing, in particular by the European Union and G-77, ensured the
eventual inclusion of this right within the Habitat Agenda and Plan of Action. For a description
of this period, see: Alston 1996. See also on housing rights in this volume, Chapter 1, Van
Bueren, ‘Fulfilling Law’s Duty to the poor’; Chapter 2, Bilchitz, “Taking Socioeconomic Rights
Seriously: The Substantive and Procedural Implications’; and Chapter 4, Bedgood and Frey,
‘Work Rights: A Human Rights-Based Response to Poverty’.
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in various international legal standards, most notably the International Covenant
on Economic, Social and Cultural Rights (CESCR). While international human
rights law widely recognizes various manifestations of housing rights, Article 11(1)
of the CESCR contains perhaps the most significant international legal source of
the right to adequate housing: “The States Parties to the present Covenant recognize
the right of everyone to an adequate standard of living for himself and his family,
including adequate food, clothing and housing, and to the continuous improvement
of living conditions. The States Parties will take appropriate steps to ensure the
realisation of this right, recognising to this effect the essential importance of
international cooperation based on free consent> In General Comment No. 4
on the Right to Adequate Housing®' approved in 1991 by the UN Committee
on Economic, Social and Cultural Rights, security of tenure is given particular
prominence. In defining the nature of adequate housing under the CESCR, legal
security of tenure is addressed in the following manner:

Tenure takes a variety of forms, including rental (public and private)
accommodation, co-operative housing, lease, owner-occupation, emergency
housing and informal settlements, including occupation of land or property.
Notwithstanding the type of tenure, all persons should possess a degree

of security of tenure which guarantees legal protection against forced
eviction, harassment and other threats. States parties should consequently
take immediate measures aimed at conferring legal security of tenure upon
those persons and households currently lacking such protection, in genuine
consultation with affected persons and groups. (para. 8(a))

Similar perspectives have been included within a wide cross-section of UN
resolutions, many of which urge governments to confer immediately the right to
security of tenure to all persons currently lacking this protection. For instance,
UN Commission on Human Rights Resolution 1993/77 encourages governments
to ‘confer legal security of tenure to all persons currently threatened with forced
eviction and to adopt all necessary measures giving full protection against forced
evictions, based upon effective participation, consultation and negotiation with
affected persons or groups®* Among other things, those entitled to this right
are legally assured to housing that is adequate. Under General Comment No. 4,
adequacy has specifically been defined to include: security of tenure; availability
of services, materials, facilities and infrastructure; affordability; habitability;

550. Beyond the Universal Declaration and the Covenant, rights are found in the Convention on the
Elimination of All Forms of Racial Discrimination (art. 5(e)(iii)), the Convention on the Rights
of the Child (art. 27(3)); the Convention on the Elimination of All Forms of Discrimination
Against Women (art. 14(2)), the International Convention on the Protection of the Rights of
All Migrant Workers and Members of Their Families (art. 43(1)(d)), ILO Recommendation
No. 115 on Workers’ Housing and many other standards.

551.  UN doc. E/1992/23.

552.  Adopted 10 March 1993.
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accessibility; location; and cultural adequacy.”® Governmental obligations derived
from this right include duties to take measures to confer security of tenure (and
consequent protection against arbitrary or forced eviction and/or arbitrary
confiscation or expropriation of housing); to prevent discrimination in the
housing sphere; to ensure equality of treatment and access vis-a-vis housing; to
protect against racial discrimination; to guarantee housing affordability; and many
others.”* There is a duty incumbent upon those exercising powers of governance
to promote access to and provision of housing resources suited to the needs of
the disabled, the chronically ill, migrant workers, the elderly and refugees and
internally displaced persons.®*

All states have domestic legislation in place recognizing at least some of the
requirements associated with the right to adequate housing, including dozens of
the world’s constitutions (UN Habitat and OHCHR 2002). To cite just one example
at the national level, Brazil has attempted to legislate in support of housing and
tenure rights to a greater degree than most other nations. The 1988 Constitution,
for a start, recognizes a series of rights linked to the provision of tenure security.
For instance, Article 183 establishes rights for squatters in an urban area of up
to 250 square meters, who have lived on the land concerned for a continuous
period of at least five years, and who have no other home to access tenure security
rights. In addition, the Constitution also requires all municipalities of more
than 20,000 residents to formulate master plans incorporating the constitutional
principles linked to the ‘right to the city. These norms were significantly bolstered
by the adoption in 2001 of the innovative City Statute. In essence, the City Statute
empowers local governments, through laws, urban planning and management
tools, to determine how best to balance individual and collective interests in
urban land. The statute seeks to deter speculation and non-use of urban land so
that land can be freed to provide housing space for the urban poor (Polis 2002).
Several articles of the City Statute provide the basis for perhaps the first legislative
recognition in any country of the essential ‘right to the city} as a basic element
of citizenship and human rights.** Of the many unique elements of the City

553.  General Comment No. 4 on the Right to Adequate Housing (1991), para. 8.

554.  General Comment No. 4 on the Right to Adequate Housing (1991), para. 8.

555.  The obligation of governments to prioritize attention to securing the housing rights of the most
disadvantaged groups in society is also addressed in General Comment No. 4: ‘States parties
must give due priority to those social groups living in unfavourable conditions by giving them
particular consideration. Policies and legislation should correspondingly not be designed to
benefit already advantaged social groups at the expense of others’ (para. 11).

556. Article 2 - The purpose of the urban policy is to give order to the full development of the social
functions of the city and of urban property, through the following general guidelines: 1. guarantee
the right to sustainable cities, understood as the right to urban land, housing, environmental
sanitation, urban infrastructure, transportation and public services, to work and leisure for
current and future generations ... Article 8 entitles local governments to expropriate un-used
urban land after a period of five years if the obligation of the owner of the land to sub-divide,
build or use the property is not met; Article 9 - Someone who has possession of an urban area or
building of up to 250 square meters, for five years, uninterruptedly and without contestation, who
uses it for their residence or that of their family, can establish their dominion, as long as they are
not the owner of any other urban or real estate. 1. The title of dominion will be conferred to the
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Statute, the envisaged use of adverse possession rights (usucapido is defined as the
right of tenure acquired by the possession of property, without any opposition,
during a period established by law) as a constructive means of establishing secure
tenure and enforcing the social function of urban property, is clearly one of the
most interesting (Imparto 2002: 134). Formalizing adverse possession rights in
this manner has thus become an important means by which tenure rights can
be achieved in Brazil, and may serve as a model for other jurisdictions hoping to
reduce price speculation in land by making the conferral of adverse possession
rights easier and less controversial. This is just one example of how housing rights
can be transformed from vague concepts into enforceable tenure rights at the local
level.

6.4.2. The Right to be Protected against Forced Evictions

Building on the legal foundations of the right to adequate housing and other related
rights, international standards increasingly assert that forced evictions constitute
‘a gross violation of human rights, in particular the right to adequate housing’*” A
2004 UN Commission on Human Rights resolution on the Prohibition of Forced
Evictions,*® for instance, rather unequivocally reaffirms ‘that the practice of forced
eviction that is contrary to laws that are in conformity with international human
rights standards constitutes a gross violation of a broad range of human rights, in
particular the right to adequate housing, and which also urged governments ‘to
undertake immediately measures, at all levels, aimed at eliminating the practice
of forced eviction by, inter alia, repealing existing plans involving forced evictions
as well as any legislation allowing for forced evictions, and by adopting and
implementing legislation ensuring the right to security of tenure for all residents,
[and to] protect all persons who are currently threatened with forced eviction
and to adopt all necessary measures giving full protection against forced eviction,
based upon effective participation, consultation and negotiation with affected
persons or groups. The 1998 UN Guiding Principles on Internal Displacement
adopt a similar perspective and state clearly in Principle 6 that ‘Every human
being shall have the right to be protected against being arbitrarily displaced
from his or her home or place of habitual residence’. General Comment No. 7 on
Forced Evictions (1997)°* issued by the UN Committee on Economic, Social and

man or woman, or both, whether or not they are married or single; 2. The rights granted in this
Article will not be recognized to the same possessor more than once; 3. For the purposes of this
Article, the legitimate heir, continues to have full rights to the possession of their predecessor as
long as they reside in the property at the time it was left open to succession.

557.  For instance, within the development context, the 1992 Agenda 21, which emerged from
the UN World Conference on Environment and Development, stated that ‘people should be
protected by law against unfair eviction from their homes or land’ For a comprehensive listing
of all international standards, see COHRE (1999).

558. Commission on Human Rights Resolution 2004/28 (10 April 2004).

559. General Comment No. 7 (1997) - The right to adequate housing (Art. 11 (1) of the Covenant):
forced evictions (UN doc. E/C.12/1997/4), adopted 16 May 1997 by the UN Committee on
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Cultural Rights, is perhaps the most detailed statement interpreting the view of
international law on this practice, re-affirming the sentiments of the 1991 General
Comment No. 4 that: ‘[t|he Committee considers that instances of forced evictions
are prima facie incompatible with the requirements of the Covenant and can only
be justified in the most exceptional circumstances, and in accordance with the
relevant principles of international law (para. 18).°® General Comment No. 7
goes one step further in demanding that ‘the state itself must refrain from forced
evictions and ensure that the law is enforced against its agents or third parties
who carry out forced evictions. The comment requires countries to ‘ensure that
legislative and other measures are adequate to prevent and, if appropriate, punish
forced evictions carried out, without appropriate safeguards by private persons
or bodies. In addition to governments, therefore, private landlords, developers
and international institutions such as the World Bank and any other third parties
are subject to the relevant legal obligations and can anticipate the enforcement
of laws against them if they ‘carry out forced evictions. The rules plainly require
governments to ensure that protective laws are in place domestically and that
they punish persons responsible for forced evictions carried out without proper
safeguards. In one of the more precedent-setting provisions of General Comment
No. 7, the rules break new ground by declaring that ‘evictions should not result
in rendering individuals homeless or vulnerable to the violation of other human
rights. While activists may take such perspectives for granted, the General
Comment makes it incumbent on governments to guarantee that people who are
evicted — whether illegally or in accordance with the law - are to be ensured of
some form of alternative housing and, thus, a measure of security of tenure. This
would be consistent with other provisions in the comment that ‘all individuals
have a right to adequate compensation for any property, both personal and real,
which is affected’ The rules add that ‘legal remedies ... should be provided to
those who are affected by eviction orders. When forced evictions are carried out
as a last resort and in full accordance with the Comment, affected persons must,
in addition to being assured that homelessness will not occur and that all of the
criteria just noted are complied with in full, also be afforded the following eight
prerequisites prior to any eviction taking place: (a) an opportunity for genuine
consultation with those affected; (b) adequate and reasonable notice for all affected
persons prior to the scheduled date of eviction; (c) information on the proposed
evictions and, where applicable, on the alternative purpose for which the land or
housing is to be used, to be made available in reasonable time to all those affected;
(d) especially where groups of people are involved, government officials or their
representatives to be present during an eviction; (e) all persons carrying out the
eviction to be properly identified; (f) evictions not to take place in particularly bad
weather or at night unless the affected persons consent otherwise; (g) provision of
legal remedies; and (h) provision, where possible, of legal aid to persons who are

Economic, Social and Cultural Rights at its 16th session, held in Geneva.
560. For a comprehensive overview of existing international agreements and pronouncements on
forced evictions and human rights, see COHRE (1999) and www.cohre.org
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in need of it to seek redress from the courts. The more recently adopted Principles
on Housing and Property Restitution for Refugees and Displaced Persons (the
Pinheiro Principles), approved by the UN Sub-Commission on the Protection and
Promotion of Human Rights in 2005 is even clearer in establishing rights against
displacement.” In addition, rights such as the right to freedom of movement
and the corresponding right to choose one’s residence, the right to be free from
degrading or inhuman treatment and others are being increasingly interpreted to
protect people against forced evictions.**

Beyond these increasingly refined international principles, a series of
additional national efforts at transforming security of tenure into enforceable rights
are underway in a variety of countries. In South Africa, for instance, evictions are
explicitly addressed in Article 26(3) of the Constitution, which asserts that ‘No
one may be evicted from their home, or have their home demolished, without
an order of court made after considering all the relevant circumstances. No
legislation may permit arbitrary evictions. Subsequent implementing legislation,
including the Extension of Security of Tenure Act (Act No. 62, 1997) represents an
innovative effort to ensure that basic security of tenure rights are accorded to all
South Africans. In a welcome departure from the rather mundane housing law in
many countries, the Extension of Security of Tenure Act very clearly emphasizes
the duty of the responsible minister to actively grant subsidies to ‘enable occupiers,
former occupiers and other persons who need long-term security of tenure to
acquire land or rights in land’ The Act also explicitly outlines the rights and duties
of occupiers and owners, emphasizing that all relevant persons shall have the
right to human dignity, freedom and security of the person, privacy, freedom of
religion, belief and opinion and of expression, freedom of association and freedom
of movement (Sec. 5). Sec. 6 provides explicit rights to security of tenure and the
right not to be denied or deprived of access to water or access to educational or
health services. A growing body of domestic housing rights jurisprudence has

561. For instance, Principle 5 asserts: 5.1 Everyone has the right to be protected against being
arbitrarily displaced from his or her home, land or place of habitual residence; 5.2 States
should incorporate protections against displacement into domestic legislation, consistent with
international human rights and humanitarian law and related standards, and should extend
these protections to everyone within their legal jurisdiction or effective control; 5.3 States shall
prohibit forced eviction, demolition of houses and destruction of agricultural areas and the
arbitrary confiscation or expropriation of land as a punitive measure or as a means or method
of war; and 5.4 States shall take steps to ensure that no one is subjected to displacement by
either State or non-State actors. States shall also ensure that individuals, corporations, and other
entities within their legal jurisdiction or effective control refrain from carrying out or otherwise
participating in displacement. Final Report of the Special Rapporteur on Housing and Property
Restitution in the Context of the Return of Refugees and Internally Displaced Persons (E/CN.4/
Sub.2/2005/17 and E/CN.4/Sub.2/2005/17/Add.1). This document contains the official UN text
of the Principles on Housing and Property Restitution for Refugees and Displaced Persons, as
approved by Sub-Commission Resolution 2005/21 of 11 August 2005.

562. For instance, the UN Human Rights Committee has stated that with respect to the right to freely
choose one’s residence: ‘the right to reside in a place of one’s choice within the territory includes
protection against all forms of forced internal displacement. It also precludes preventing the
entry or stay of persons in a defined part of the territory. Human Rights Committee, General
Comment No. 27: Freedom of movement (Article 12) (1999), para. 7.
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also emerged in South Africa in recent years, many cases of which have a direct
bearing on questions of security of tenure. In the well-known Grootboom*?
case, the first case under the South African Constitution to address the complex
questions of forced eviction, relocation and security of tenure, the Constitutional
Court made the following points in this closely analysed judgment: (1) The state
is required to take reasonable legislative and other measures. Legislative measures
by themselves are not likely to constitute constitutional compliance. Mere
legislation is not enough. The state is obliged to act to achieve the intended result,
and the legislative measures will invariably have to be supported by appropriate,
well-directed policies and programmes implemented by the executive. These
policies and programmes must be reasonable both in their conception and their
implementation. The formulation of a programme is only the first stage in meeting
the state’s obligations. The programme must also be reasonably implemented. An
otherwise reasonable programme that is not implemented reasonably will not
constitute compliance with the state’s obligations; (2) In determining whether a
set of measures is reasonable, it will be necessary to consider housing problems
in their social, economic and historical context and to consider the capacity of
institutions responsible for implementing the programme. The programme must
be balanced and flexible and make appropriate provision for attention to housing
crises and to short-, medium- and long-term needs. A programme that excludes
a significant segment of society cannot be said to be reasonable. Conditions do
not remain static and therefore the programme will require continuous review;
and (3) Effective implementation requires at least adequate budgetary support
by national government. This, in turn, requires recognition of the obligation to
meet immediate needs in the nationwide housing programme. Recognition of
such needs in the nationwide housing programme requires it to plan, budget and
monitor the fulfilment of immediate needs and the management of crises. This
must ensure that a significant number of desperate people in need are afforded
relief, though not all of them need receive it immediately. Such planning too will
require proper co-operation between the different spheres of government.

In Modderklip**, the Supreme Court of Appeal held that the state breached
its constitutional obligations to both the landowner and the unlawful occupiers
by failing to provide alternative land to the occupiers upon eviction. In effect,
therefore, the court consolidated the protection extended to vulnerable occupiers
in the Grootboom case, by determining that they were entitled to remain on the
land until alternative accommodation was made available to them, and in effect
providing a measure of security of tenure (Christmas 2004). In the Port Elizabeth
Municipality case, the South African Constitutional Court ruled that:

563. Government of the Republic of South Africa v Grootboom 2001 (1) SA 46 (CC). See also in this
volume, Chapter 2, Taking Socioeconomic Rights Seriously: The Substantive and Procedural
Implications, Bilchitz.

564. Modder East Squatters, Greater Benoni City Council v Modderklip Boerdery (Pty) Ltd, (SCA
187/03); President of the Republic of South Africa, the Minister of Safety and Security, the Minister
of Agriculture and Land Affairs, the National Commissioner of Police v Modderklip Boerdery
(Pty) Ltd, (SCA 213/03)(both referred to as Modderklip).
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It is not only the dignity of the poor that is assailed when homeless people
are driven from pillar to post in a desperate quest for a place where they
and their families can rest their heads. Our society as a whole is demeaned
when state action intensifies rather than mitigates their marginalisation. The
integrity of the rights-based vision of the Constitution is punctured when
governmental action augments rather than reduces denial of the claims of
the desperately poor to the basic elements of a decent existence. Hence the
need for special judicial control of a process that is both socially stressful
and potentially conflictual. [para 18]... Section 6(3) [of the Prevention of
Illegal Eviction from and Unlawful Occupation of Land Act, which gives
effect to sec 26(3) of the Constitution] states that the availability of a suitable
alternative place to go to is something to which regard must be had, not

an inflexible requirement. There is therefore no unqualified constitutional
duty on local authorities to ensure that in no circumstances should a home
be destroyed unless alternative accommodation or land is made available.

In general terms, however, a court should be reluctant to grant an eviction
against relatively settled occupiers unless it is satisfied that a reasonable
alternative is available, even if only as an interim measure pending ultimate
access to housing in the formal housing programme, and that tenure
protections are equally in place.*®

6.4.3. The Right not to be Arbitrarily
Deprived of One’s Property

Closely related to the security of tenure question, the right not to be arbitrarily
deprived of one’s property is widely addressed throughout human rights law,
although ‘property rights’ as such are — perhaps surprisingly for many readers
- not found within the two main human rights covenants. It is important to
point out that the property rights provisions found in the Universal Declaration
on Human Rights in Article 17 (which guarantees everyone the right to own
property alone as well as in association with others, and prohibits the arbitrary
deprivation of property) were not included in either of the subsequent (legally
binding) International Covenants on Human Rights, approved in 1966 and which
became law in those states which have ratified them as from 1976. While some
have argued that this omission was essentially a technical mistake, the vote of the
drafting body of seven ‘against’ to six ‘for, with five abstentions, of whether or
not to include a specific article on property within the Covenant on Economic,
Social and Cultural Rights, clearly shows that unanimity on this question was
not apparent at the time of the drafting of these cornerstone international human
rights treaties (Schabas 1991: 135-170). In identifying the reasons for the exclusion
of property rights from these texts, it appears that questions of definition, scope

565.  Port Elizabeth Municipality v Various Occupiers 2005 (1) SA 217 (CC).
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and issues surrounding interference with property, the circumstances under
which the right of the state to expropriate property could be legitimately exercised
and the question of compensation each contributed to preventing widespread
agreement (Schabas 1991: 169). At the same time, of course, to one degree or
another all states and all legal systems maintain laws, both formal and customary,
regulating the ownership, control over and use of property, and all states retain
rights to expropriate or compulsorily acquire private property, land or housing,
subject to certain conditions. Typically, these rights of state are phrased in terms of
limitations on the use of property. For instance, the Malaysian Constitution (1957)
states: Art. 13 - (1) No person shall be deprived of property save in accordance
with law; (2) No law shall provide for the compulsory acquisition or use of
property without adequate compensation.>® This essential conflict between right

566. A different, more nuanced approach was taken in the first post-apartheid interim Constitution
of South Africa. The property rights provisions were found in Article 28, and initially formulated
in the following terms: ‘1. Every person shall have the right to acquire and hold rights in
property and, to the extent that the nature of the rights permits, to dispose of such rights; 2. No
deprivation of any rights in property shall be permitted otherwise than in accordance with a law;
3. Where any rights in property are expropriated pursuant to a law referred to in Subsection (2),
such expropriation shall be permissible for public purposes only and shall be subject to the
payment of agreed compensation or, failing agreement, to the payment of such compensation
and within such period as may be determined by a court of law as just and equitable, taking into
account all relevant factors, including, in the case of the determination of compensation, the
use to which the property is being put, the history of its acquisition, its market value, the value
of the investments in it by those affected and the interests of those affected” Interim Article 28
was subjected to extensive debate and discussion throughout the country. After considerable
controversy and consideration by all interest groups involved in the constitutional development
process, what became Article 25 in the final 1996 Constitution is formulated as follows: 25. (1)
No one may be deprived of property except in terms of law of general application, and no law
may permit arbitrary deprivation of property. (2) Property may be expropriated only in terms
of law of general application - (a) for a public purpose or in the public interest; and (b) subject
to compensation, the amount of which and the time and manner of payment of which have
either been agreed to by those affected or decided or approved by a court (3) The amount of the
compensation and the time and manner of payment must be just and equitable, reflecting an
equitable balance between the public interest and the interests of those affected, having regard
to all relevant circumstances, including - (a) the current use of the property (b) the history of
the acquisition and use of the property (c) the market value of the property (d) the extent of
direct state investment and subsidy in the acquisition and beneficial capital improvement of the
property; and (e) the purpose of the expropriation. (4) For the purposes of this section - (a)
the public interest includes the nation’s commitment to land reform, and to reforms to bring
about equitable access to all South Africa’s natural resources; and (b) property is not limited
to land. (5) The state must take reasonable legislative and other measures, within its available
resources, to foster conditions which enable citizens to gain access to land on an equitable basis.
(6) A person or community whose tenure of land is legally insecure as a result of past racially
discriminatory laws or practices is entitled, to the extent provided by an Act of Parliament,
either to tenure which is legally secure or to comparable redress. (7) A person or community
dispossessed of property after 19 June 1913 as a result of past racially discriminatory laws or
practices is entitled, to the extent provided by an Act of Parliament, either to restitution of that
property or to equitable redress; (8) No provision of this section may impede the state from
taking legislative and other measures to achieve land, water and related reform, in order to
redress the results of past racial discrimination, provided that any departure from the provisions
of this section is in accordance with the provisions of section 36(1). (9) Parliament must enact
the legislation referred to in subsection (6). This very carefully worded constitutional provision
is indicative of how human rights principles have taken on added significance within the context
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of the state to expropriate and to control the use of property and housing, land
and property rights, including security of tenure, remains a vitally important issue
(Allen 2000). For it is in determining the scope of both the rights of individuals
and those of the state that we can determine which measures resulting in eviction
are truly justifiable and which are not. While expropriation is not in and of itself
a prohibited act, under human rights law it is subject to increasingly strict criteria
against which all such measures must be judged to determine whether or not they
are lawful. The power of states to expropriate carries with it two fundamental
pre-conditions, namely when housing, land or property rights are limited, this
can only be done: 1) subject to law and due process; 2) subject to the general
principles of international law; 3) be in the interest of society and not for the
benefit of another private party;*” 4) be proportionate, reasonable and subject to
a fair balance test between the cost and the aim sought; and 5) be subject to the
provision of just and satisfactory compensation.

6.4.4. The Right to Privacy and Respect for the Home

The widely recognized rights to privacy and respect for the home are fundamental
human rights protections that can also belinked directly to security of tenure rights.
The most frequently adjudicated safeguards against the arbitrary and unlawful
interference with the home are based on Article 8 of the European Convention
on Human Rights (ECHR) (Baker, Carter and Hunter 2001). According to
jurisprudence both owner-occupied and rental housing falls under the protections
offered by the right to privacy provisions under the ECHR, but also one’s ‘home’
can be a place that a person neither owns, nor rents, but nonetheless resides in
(Buyse 2006: 294-307). Although there is no general right to a home as such®*®
under the ECHR, several cases have dealt with the questions of forced eviction
and security of tenure. In one of the first pronouncements in this regard, the inter-
state complaint case of Cyprus v Turkey of 1976 addressed evictions as a violation
of Article 8. The opinion of the European Commission on Human Rights held

of the recognition of property rights. ... The term ‘rights in property’ was included to ensure
that those holding customary rights would enjoy protection, while reference to the ‘history of
its acquisition’ was enshrined to ensure that land restitution rights emerging from apartheid-era
racist land confiscations would not be ignored.

567. Concerning the private benefit and compulsory acquisition — the presumption on this question
is that the legislature does not intend to allow the expropriation of property for private benefit
alone; there must also be a public benefit involved. The transfer of property from one private
person to another through the process of expropriation would not satisfy the public purpose
test.

568.  Chapmanv UK (2001) 10 BHRC 48 - ‘It is important to recall that article 8 does not in terms give
aright to be provided with a home. Nor does any of the jurisprudence of the court acknowledge
such a right. While it is clearly desirable that every human being has a place to where he or she
can live in dignity and which he or she can call home, there are unfortunately in the contracting
states many persons who have no home. Whether the state provides funds to enable everyone
to have a home is a matter of political not judicial decision’ (p. 15).
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that: “The evictions of Greek Cypriots from houses, including their own homes,
which are imputable to Turkey under the Convention, amount to an interference
with rights guaranteed under article 8(1) of the Convention, namely the right of
these persons to respect for their home, and/or their right to respect for private
life....The Commission concludes ... that ... Turkey has committed acts not in
conformity with the right to respect for the home guaranteed in article 8 of the
Convention’®

Similarly, in Akdivar and others v Turkey, the issue of the alleged burning of
houses by security forces in Southeast Turkey was considered. In the judgment, the
court decided thatit was ‘of the opinion that there can be no doubt that the deliberate
burning of the applicants’ homes and their contents constitutes at the same time a
serious interference with the right to respect for their family lives and homes and
with the peaceful enjoyment of possessions. No justification for these interferences
having been proffered by the respondent Government - which confined their
response to denying involvement of the security forces in the incident -, the Court
must conclude that there has been a violation of both Article 8 of the Convention
and Article 1 of Protocol No. 1. It does not consider that the evidence established
by the Commission enables it to reach any conclusion concerning the allegation
of the existence of an administrative practice in breach of these provisions*”° In
the case of Spadea and Scalabrino v Italy, the European Commission on Human
Rights found that the refusal of the public authorities to evict elderly tenants from
the homes owned by the applicants was not a violation of the right to peaceful
enjoyment of possessions; in effect protecting the security of tenure rights of the
tenants to remain in the accommodation. In the case of James and Others v the
United Kingdom, the court held that: ‘{m]odern societies consider housing of the
population to be a prime social need, the regulation of which cannot entirely be left
to the play of market forces. The margin of appreciation is wide enough to cover
legislation aimed at securing greater social justice in the sphere of people’s homes,
even where such legislation interferes with existing contractual relations between
private parties and confers no direct benefit on the State or the community at
large. In principle, therefore, the aim pursued by the leasehold reform legislation
is a legitimate one’* As such, legislation aimed at securing greater social justice
in the sphere of people’s homes was justified, even when it ‘interferes with existing
contractual relations between private parties and confers no direct benefit on the
State or the community at large’*”? In Phocas v France,”” the court held that there
had been no violation of Article 1 of Protocol No. 1 in the case where the applicant’s
full enjoyment of his property had been subjected to various interferences due to
the implementation of urban development schemes, since the said interference

569. Application 6780/74 and 6950/75, Cyprus v Turkey, Report of the Commission, paras. 208-210,
European Human Rights Reports, vol. 4: 482.

570. Akdivar and Others v Turkey (99/1995/605/693), Judgment 16 September 1996, para. 88
(Judgment).

571.  James and Others v United Kingdom (case 3/1984/75/119, CEDH series A, vol. 98).

572.  James and Others v United Kingdom (case 3/1984/75/119, CEDH series A, vol. 98).

573.  Judgment 23 April 1996.
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complied with the requirements of the general interest. In Zubani v Italy, a case
concerning expropriation, the court held that there had been a violation of Article
1 of Protocol No. 1 as no fair balance had been struck between the interest of
protecting the right to property and the demands of the general interest as a result
of the length of the proceedings, the difficulties encountered by the applicants to
obtain full payment of the compensation awarded and the deterioration of the
plots eventually returned to them.”* Finally, in Connors v United Kingdom the
Court found a violation of Article 8 due to an eviction not following the requisite
procedural safeguards: ‘[ T]he eviction of the applicant and his family from the local
authority site was not attended by the requisite procedural safeguards, namely the
requirement to establish proper justification for the serious interference with his
rights and consequently cannot be regarded as justified by a “pressing social need”
or proportionate to the legitimate aim being pursued. There has, accordingly, been

a violation of Article 8 of the Convention.””

6.4.5. The right to housing and property restitution

Over the past decade, inter-governmental agencies, government officials, United
Nations and NGO field staff and others working in protection or support capacities
with refugees and internally displaced persons (IDPs) have become increasingly
involved in efforts to secure durable, rights-based solutions to all forms of
displacement based on the principle of voluntary repatriation. In more recent
years, the idea of voluntary repatriation and return have expanded into concepts
involving not simply the return to one’s country for refugees or one’s city or region
for IDPs, but the return to and re-assertion of control over one’s original home,
land or property; the process of housing and property restitution. As a result of
these developments, since the early 1990s several million refugees and IDPs have
recovered and re-inhabited their original homes, lands and properties through
restitution processes, while smaller numbers have accepted compensation in lieu of
return. These efforts have been played out from Bosnia-Herzegovina, Afghanistan
to South Africa and from Tajikistan to Guatemala, Mozambique and beyond.
This historic change in emphasis from what were essentially humanitarian-driven
responses to voluntary repatriation to more rights-based approaches to return are
increasingly grounded in the principle of restorative justice and of restitution as
a legal remedy which can support refugees and IDPs in their choice of a durable
solution (whether return, resettlement or local integration). As noted, the recently
approved Principles on Housing and Property Restitution for Refugees and
Displaced Persons (Pinheiro Principles), which were endorsed by the United
Nations Sub-Commission on the Promotion and Protection of Human Rights on
11 August 2005, expand and clarify the rights of all refugees and displaced persons

574.  Zubani v Italy Application 14025/88, Judgment 7 August 1996.
575.  Connors v United Kingdom (European Court of Human Rights, Application no. 66746/01, 27
May 2004) at para. 95.
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(including evictees) ‘to have restored to them any housing, land and/or property
of which they were arbitrarily or unlawfully deprived’>”

6.5. MOVING FROM TENURE AS A GOAL TO
SECURITY OF TENURE AS A RIGHT

If we group these various rights together and view them as an integrated bundle of
rights from which the right to security of tenure itself can be derived, then security
of tenure can be viewed as a self-standing, independent right of everyone. Indeed,
it is difficult to discern how the full enjoyment of these and other rights can be
possible in the absence of some measure of tenure security. Yet, as a right, security
of tenure remains extremely frail for hundreds of millions of rights-holders
throughout the world. As always, human rights law alone will never achieve its
aims without popular pressure to do so, coupled with policy prescriptions that are
clear, affordable and effective. Popular pressure for security of tenure may grow in
coming years as the poor and middle classes in countries from China to the US,
India to South Africa and beyond find it increasingly difficult to access the legal
housing market, and signs of this discontent are there today for all to see. Human
rights practitioners can surely help to build such movements and it is hoped that
they will. Where most will surely feel more comfortable, however, is in performing
another crucial service that is developing ever clearer and integral approaches to
the security of tenure question, set within a human rights framework. All human
rights lawyers and many non-lawyer human rights advocates, even if not yet well-
versed in the intricacies of working for social and economic rights, are already

576.  See, for instance, the following two principles: Principle 2. The right to housing and property
restitution: 2.1 All refugees and displaced persons have the right to have restored to them any
housing, land and/or property of which they were arbitrarily or unlawfully deprived, or to be
compensated for any housing, land and/or property that is factually impossible to restore as
determined by an independent, impartial tribunal; 2.2 States shall demonstrably prioritise the
right to restitution as the preferred remedy for displacement and as a key element of restorative
justice. The right to restitution exists as a distinct right, and is prejudiced neither by the actual
return nor non-return of refugees and displaced persons entitled to housing, land and property
restitution. .. Principle 10. The right to voluntary return in safety and dignity: 10.1 All refugees
and displaced persons have the right to return voluntarily to their former homes, lands or
places of habitual residence, in safety and dignity. Voluntary return in safety and dignity must
be based on a free, informed, individual choice. Refugees and displaced persons should be
provided with complete, objective, up-to-date, and accurate information, including on physical,
material and legal safety issues in countries or places of origin; 10.2 States shall allow refugees
and displaced persons who wish to return voluntarily to their former homes, lands or places of
habitual residence to do so. This right cannot be abridged under conditions of State succession,
nor can it be subject to arbitrary or unlawful time limitations; 10.3 Refugees and displaced
persons shall not be forced, or otherwise coerced, either directly or indirectly, to return to their
former homes, lands or places of habitual residence. Refugees and displaced persons should
be able to effectively pursue durable solutions to displacement other than return, if they so
wish, without prejudicing their right to the restitution of their housing, land and property; and
10.4 States should, when necessary, request from other States or international organisations
the financial and/or technical assistance required to facilitate the effective voluntary return, in
safety and dignity, of refugees and displaced persons.
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cognizant of many concepts of direct relevance to the provision of security of
tenure. Expropriation, compulsory purchase, adverse possession, tenants’ rights,
contracts, inheritance rights and many areas of law are familiar to those working
in the human rights field, and these need to be seen more for the roles — both
negative and positive — that each can play in spreading the enjoyment of tenure
rights.

At the same time, those who see the vital importance of security of tenure and
who wish to promote this principle as a human right will require an understanding
ofissues that are not generally part of human rights discourse, training or education.
We are speaking here, of course, of issues such as the question of land registration
and administration (the precise ways by which security of tenure regulations
are applied and made operational), cadastres and property registry systems (the
official records delineating who has formal rights over which pieces of land),
planning and zoning laws (which can have a major bearing on creating equitable,
rights-based urban environments), slum upgrading and regularization measures
(the government- or donor-led efforts designed to improve housing and living
conditions in informal settlements), and the issues surrounding evictions caused
by market forces, gentrification, efforts of city beautification, private development
and other forces not generally treated as detrimental to the enjoyment of human
rights by all.

Finally, if we are to contemplate future directions that human rights law
might take in support of security of tenure, we might consider the following areas
of activity. Firstly, the question of terminology needs to be thoroughly addressed.
As we have seen, the rights that are directly relevant to one’s residential status are
many and varied. It is exceptionally difficult to encapsulate all of these concerns
into the term ‘housing rights, and even less so within the terms ‘property rights’
or ‘land rights’ While housing, land and property rights are each unique legal and
human rights concepts, they are at the same time closely related to one another
and to a certain degree overlap with one another. In general terms, housing rights
are those rights of ‘everyone’ to have access to a safe, secure, affordable and habit-
able home. Land rights refer to both rural and urban areas and cover those rights
related directly to the land itself, as distinct from purely the structure built on the
land in question, while property rights concern the exclusive user and ownership
rights over a particular dwelling or land parcel. Each of these terms is important,
but none of them capture completely the full spectrum of rights associated with
the right to a place to live in peace and dignity, including the right to security of
tenure. For the purposes of the security of tenure process, therefore, and because
historical, political, cultural and other distinctions between countries with respect
to what have also more broadly been called ‘residential’ rights are so extensive,
increasingly the term ‘housing, land and property rights’ or HLP rights, is used
to describe the numerous residential dimensions of these questions from the
perspective of human rights law. What people in one country label as ‘land rights’
may be precisely the same thing as what citizens of another country call ‘housing
rights. ‘Property rights’ in one area may greatly assist in protecting the rights of
tenants, while in another place are used to justify mass forced evictions. Many
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more examples could be given, but the important point here is simply that the
composite term ‘housing, land and property rights’ probably captures the notion
of ‘home’ or ‘place of habitual residence” better than other possible terms. If we
change the language to more accurately reflect the nature of the issues concerned,
we change the nature of the discussion from one all too often based on ideology to
one based more on facts on the ground.

Secondly, greater consideration needs to be given to the use of international
humanitarian and criminal law to prevent and redress forced evictions and to
protect security of tenure rights. The statutes of the International Criminal Court,
the International Tribunals for the Former Yugoslavia and Rwanda each provide
the legal basis necessary to prosecute persons responsible not just for crimes such
as ‘destruction or appropriation of property’, ‘destruction of cities, ‘inhumane acts,
or ‘ordering the displacement of the civilian population’ The Rome Statute of the
International Criminal Court characterizes forcible transfer as a crime against
humanity. Deportation or forcible transfer of population is defined as ‘forced
displacement of the persons concerned by expulsion or other coercive acts from
the area in which they are lawfully present, without grounds permitted under
international law’ and the Assembly of States Parties to the Statute has set out a
five-element definition of the crime.>”” In 2005, following the mass forced evictions
in Zimbabwe, many calls were made for the indictment of the President Mugabe
before the International Criminal Court.””® In some cases before these tribunals,
individuals have been prosecuted for conducting forced removals.””® As such, HLP
rights violations carried out during armed conflicts or those generally subject to
the jurisdiction of the various mechanisms developed to prosecute war criminals,
can now act as one of the grounds on which to base complaints for housing justice,
and when appropriate recourse should be sought to protect security of tenure
rights at this level.

Third, because the process of providing secure tenure - in appropriate,
human rights-consistent forms - to the billions of urban and rural dwellers
currently living without such protections will be a rather long-term endeavour,
arguments in support of a global moratorium on forced evictions need to be
made. The proclamation of the UN and Member States of (an initial) five-year
global moratorium on forced evictions is possible and would present a strong

577. 1. The perpetrator deported or forcibly transferred, without grounds permitted under
international law, one or more persons to another State or location, by expulsion or other
coercive acts. 2. Such person or persons were lawfully present in the area from which they
were so deported or transferred. 3. The perpetrator was aware of the factual circumstances
that established the lawfulness of such presence. 4. The conduct was committed as part of a
widespread or systematic attack directed against a civilian population. 5. The perpetrator knew
that the conduct was part of or intended the conduct to be part of a widespread or systematic
attack directed against a civilian population.

578.  See ‘Augustine Mukaro, ‘EU/UN slam govt, Zimbabwe Independent, 10 June 2005, available at
http://www.theindependent.co.zw/news/2005/June/Friday9/2514.html

579. See Tadic case, Decision on Defence Motion for Interlocutory Appeal on Jurisdiction, IT-94-
1-T (Oct. 2, 1995) and Nikolic, Decision of Trial Chamber I - Review of Indictment Pursuant
to Rule 61. IT-95-2-R61 (Oct. 20, 1995).
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signal to the world that security of tenure really mattered. During the moratorium,
a concerted series of steps to confer security of tenure on all of the world’s
communities currently without such protections could be undertaken. This initial
five-year period could see National Security of Tenure Action Plans developed in
all 192 Member States of the UN. These plans could be co-ordinated by initiatives
such as the UN Global Campaign for Secure Tenure and would involve more
positive and suitable approaches to security of tenure to emerge, combined with
renewed commitments and resources dedicated to the improvement of existing
homes and communities.

These are just three of perhaps hundreds of measures that could be instigated
today to strengthen ongoing processes in support of treating security of tenure as
a self-standing and enforceable human right. These actions may appear simplistic
to some, and utterly terrifying to others, but it is hoped that ordinary people, in
all corners of our one world, will see the merit in ensuring that everyone is able to
live out their lives secure in the knowledge that when they decide to move homes
it will be they, the dwellers themselves, that decide and not some other coercive
power that has little of their rights or interests in mind.
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A Human Rights-Based Approach to Health

as a Means towards Poverty Eradication™

Helena Nygren-Krug™'

7.1. INTRODUCTION

In recent years, poverty has been recognized to be much more than a lack of
money. Increasingly, poverty is being viewed from a human rights perspective
as the lack of power to enjoy a wide range of human rights - civil, cultural,
economic, political and social.®® As such, poverty is deeply intertwined with
disempowerment, marginalization and exclusion. One of the strongest messages
to emerge from the World Bank study Voices of the Poor, which gathered the views
of more than 60,000 people living in poverty across the globe, is that poor people
feel frustrated at their exclusion.”® A WHO analysis of the World Bank study
further revealed how people living in poverty everywhere valued good health and
saw health as a means out of poverty.** A healthy body enables adults to work and
children to learn, whereas a sick, weak body is a liability, to both individuals and
those who must support them.

580. Thanks to WHO Health and Human Rights interns, Emma Camp and Lee Kouvousis who
provided important research and support in writing this article.

581. The author is a staff member of the World Health Organization. The author alone is responsible
for the views expressed in this publication and they do not necessarily represent the decisions,
policy or views of the World Health Organization.

582. In 2001, the UN Committee on Economic, Social and Cultural Rights defined poverty as: ‘a
human condition characterized by sustained or chronic deprivation of the resources, capabilities,
choices, security and power necessary for the enjoyment of an adequate standard of living and
other civil, cultural, economic, political and social rights, United Nations Economic and Social
Council, Committee on Economic, Social and Cultural Rights 2001 (E/C.12/2001/10). http://
www.unhchr.ch/tbs/doc.nsf/0/518e88bfb89822c9c1256a4e004df048?0pendocument

583.  Voices of the Poor consists of three books: Narayan, Deepa with Raj Patel, Kai Schafft, Anne
Rademacher and Sarah Koch-Schulte. 2000. Voices of the Poor: Can Anyone Hear Us? New
York, N.Y.: published for the World Bank, Oxford University Press. Narayan, Deepa, Robert
Chambers, Meera Kaul Shah, and Patti Petesch. 2000. Voices of the Poor: Crying Out for Change.
New York, N.Y: published for the World Bank, Oxford University Press. Narayan, Deepa and
Patti Petesch. 2002. Voices of the Poor: From Many Lands. New York, N.Y: published for the
World Bank, Oxford University Press.

584. Dying for Change: Poor People’s Experience of Health and Ill Health. http://www.who.int/hdp/
publications/dying_change.pdf
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Health is a fundamental human right indispensable for the exercise of
other human rights, including the right to work and the right to education.”® Yet
health is more often considered, and responded to, as a basic need rather than
as a human right. Needs are rooted in the optional realm of charity; they do not
imply obligations on the part of anyone, even if they are life-sustaining. If we are
serious about addressing ill health and poverty, the framework of human rights
should be used systematically and rigorously. Yet, to achieve its full potential, this
framework, as applicable to health, needs to be further elaborated and solidified.

7.2. THE EVOLUTION OF HEALTH AS A HUMAN RIGHT

The WHO Constitution (1946) was visionary in its understanding both of health
and of health as a human right.** It recognized health as a complete state of physical,
mental and social well-being and not merely the absence of disease or infirmity.**’
Moreover, it was the first international legal instrument to recognize ‘the enjoyment
of the highest attainable standard of health’ as ‘one of the fundamental rights
of every human being without distinction of race, religion, and political belief,
economic or social condition”® The WHO constitutional provisions defining
health, and health as a human right, are more explicit than the international
human rights treaties. Firstly, they extend the grounds for non-discrimination to
‘economic condition, which does not feature explicitly in the UN human rights
treaties. Secondly, the understanding of health in WHO’s Constitution is broader
than that of the UN human rights treaties; the latter refer to the right of everyone
to the enjoyment of the highest attainable standard of physical and mental health.
Despite its visionary constitution, however, which includes powers to develop
norms and standards, the WHO has not further articulated the content and scope
of the right to health. The adoption of the Alma-Ata Declaration®® upheld the
right to health as a social goal and, in many countries around the world, health
activists advocated for Health for All by the Year 2000. In 1998, the World Health
Assembly again reiterated its commitment to the right to health in the World
Health Declaration.® However, the right to health served more as an advocacy
slogan than as a guiding framework, given its lack of normative clarity. It is only
in recent years that the process of articulating the normative content of the right

585.  General Comment 14 on The Right to the Highest Attainable Standard of Health, E/CN.4/2000/4
paragraph 1.

586. Constitution of the World Health Organization, 22 July 1946 (entered into force on 7 April
1948). Available at http://www.who.int/governance/eb/who_constitution_en.pdf

587. Preamble, Constitution of the World Health Organization: ‘Health is a state of complete
physical, mental and social well-being and not merely the absence of disease or infirmity’

588. Preamble, Constitution of the World Health Organization, 1946.

589. The International Conference on Primary Health Care, meeting in Alma-Ata September 1978,
expressed the need for urgent action by all governments, all health and development workers,
and the world community to protect and promote the health of all the people of the world.

590. WHAS51.7 Health-for-All Policy for the Twenty-First Century, 16 May 1998.
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has begun and this process is taking place primarily within the UN human rights
system.>”!

An important reason why the right to health did not evolve for decades
was because of the Cold War, which polarized human rights, as set out in the
Universal Declaration of Human Rights 1948 (UDHR), into two separate
categories. The West argued that civil and political rights had priority and that
economic and social rights were mere aspirations. The Eastern bloc argued the
contrary; that rights to food, health and education were paramount and civil and
political rights secondary. Hence two separate treaties were created in 1966: the
International Covenant on Economic, Social and Cultural Rights (ICESCR); and
the International Covenant on Civil and Political Rights (ICCPR).

International human rights NGOs were established and centred their work
on civil and political rights, such as the right to a fair trial, the right to vote and
freedom of expression, and the right to freedom from torture. Effective strategies
of naming, shaming, documenting and reporting drew attention to abuses of these
types of rights. As a result, the public at large is sensitized to civil and political
rights. In fact, still today, many people understand the term ‘human rights’ to
encompass only such rights.

Since the end of the Cold War, the international community has endorsed
the interdependence of all human rights and pledged to treat them on an equal
footing.*” Nevertheless, decades of neglect of economic and social rights have
resulted in these rights, in particular the right to health, remaining ‘immature’. An
additional obstacle, although not insurmountable, is the complexity of the right
to health. In essence, the right to health is a claim to a set of arrangements, laws,
institutions, policies and practices that generate an enabling environment that can
best secure good health.*

The right to health can be compared to another complex right: the right
to a fair trial.** The latter has been more widely endorsed, as it belongs to the
category of civil and political rights. In reality the right to a fair trial requires a set

591. Inrecent years, however, WHO has worked closely with the relevant mechanisms (UN human
rights treaty bodies and UN special rapporteurs) to ensure that the norms, standards and
principles articulated under the right to health reflect good public health practice.

592. Vienna Declaration and Programme of Action, 25 June 1993, A/CONFE.157/23, para. 5. All
human rights are universal, indivisible and interdependent and interrelated. The international
community must treat human rights globally in a fair and equal manner, on the same footing,
and with the same emphasis. While the significance of national and regional particularities
and various historical, cultural and religious backgrounds must be borne in mind, it is the duty
of States, regardless of their political, economic and cultural systems, to promote and protect
all human rights and fundamental freedoms. Available at: www.ohchr.org/english/law/vienna.
htm

593. 'WHO/OHCHR Fact Sheet on the Right to Health, Fact Sheet no. 323, August 2007: “The right
to health means that governments must generate conditions in which everyone can be as
healthy as possible. Such conditions range from ensuring availability of health services, healthy
and safe working conditions, adequate housing and nutritious food. https://www.who.int/hhr/
Right_to_health-factsheet.pdf

594. International Covenant on Civil and Political Rights 1966 (GA Res. 2200A (XX1) of December
§6, 1966), Art. 14, 15.
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of arrangements to ensure its effective enjoyment, many of which require heavy
investment of government resources, such as an independent judiciary, courts and
tribunals, defence for the indigent, rule of law, etc. As outlined below, the right to
health analogously requires a range of components such as a health workforce,
essential medicines, infrastructure, and effective coverage for both those who can
and cannot afford to pay for health services.

The distinction between economic, social and cultural rights, on the one
hand, and civil and political rights, on the other, is in practice entirely artificial
- both require the state to enact laws and policies and invest resources to ensure
their effective realization. To break the dichotomy, which still prevails between
civil and political rights on the one hand, and economic, social and cultural rights
on the other, the framework to respect, protect and fulfil should be adopted and
applied across all human rights. This framework recognizes that all rights generate
three levels of obligations. The obligation to respect requires states to refrain from
interfering directly or indirectly with the enjoyment of the right to health. A
current example in the health context where the state may fall short of its goals can
be seen when HIV prevention strategies, such as the ABC strategy (Abstinence,
Be Faithful, use Condoms), become subverted into abstinence-only campaigns
for unmarried young people (Human Rights Watch 2005). The obligation of the
state to protect human rights is particularly relevant in the health context where
a proliferating number of actors are involved. This obligation requires states to
take measures that prevent third parties from interfering with the enjoyment of
the right to health. In other words, governments must regulate non-state actors
to ensure that they conform to human rights standards by adopting appropriate
legislation and policies. Non-state actors include those that have an obvious impact
upon the enjoyment of the right to health, such as health insurance companies,
which need to be regulated to ensure coverage of poor populations. Yet it also
includes the whole range of actors in the business sector whose effects on health
may be more or less obvious, such as the car manufacturing, tobacco, alcohol, and
food industries. As regards the latter, for example, it would be important to ensure
that the food industry is adequately regulated to be able to address overweight
and obesity, both of which are on the rise in all countries. Regulations would
include measures to reduce the fat, sugar and salt content of processed foods and
portion sizes, to increase the introduction of innovative, healthy, and nutritious
choices, and to review current marketing practices.”® Finally, the obligation to
fulfil requires states ‘to adopt appropriate legislative, administrative, budgetary,
judicial, promotional and other measures towards the full realization of the right
to health’>*

595.  'WHO Fact Sheet on Obesity and Overweight, Fact sheet No. 331, September 2006. http://www.
who.int/mediacentre/factsheets/fs311/en/index.html
596. General Comment 14, E/CN.4/2000/4 States parties’ obligations, paragraph 33.
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7.3. THE SCOPE AND CONTENT OF
THE RIGHT TO HEALTH

First enshrined in WHO’s Constitution, the right to health has now been enshrined
in numerous international and regional human rights treaties as well as national
constitutions all over the world.”’

The most authoritative interpretation of the right to health is outlined in
the International Covenant on Economic, Social and Cultural Rights (ICESCR)
(1966) in Article 12. It states that states parties to the Covenant recognize the
right of everyone to the enjoyment of the highest attainable standard of physical
and mental health.® A non-exhaustive catalogue of examples provides guidance
in defining the action to be taken by states, as follows: the right to maternal, child
and reproductive health; the right to healthy natural and workplace environments;
the right to prevention, treatment and control of diseases; and the right to health
facilities, goods and services.

To update and operationalize the above provisions, the UN Committee
on Economic, Social and Cultural Rights, which monitors compliance with the
ICESCR, adopted a General Comment on the Right to Health in 2000 (hereinafter
referred to as ‘General Comment 14’).* This General Comment 14 also serves
to further clarify the scope and content of the right to health. The World Health
Organization (WHO) worked closely with the Committee in the development of
this General Comment. A particular challenge encountered in this context was
the fact that WHO’s definition of health is broader than that of the international
human rights treaties, including the ICESCR. In addition, a public health approach
focuses on addressing risk factors to human health and addressing those broad

597. The human right to health is now recognized in numerous international instruments. Article
25(1) of the Universal Declaration of Human Rights affirms that ‘everyone has a right to a
standard of living adequate for the health of himself and his family, including food, clothing,
housing, and medical care and necessary social services. The International Covenant on
Economic, Social and Cultural Rights provides the most comprehensive article on the right
to health in international human rights law. According to article 12(1) of the Covenant, States
Parties recognize ‘the right of everyone to the enjoyment of the highest attainable standard of
physical and mental health, while article 12(2) enumerates, by way of illustration, a number
of ‘steps to be taken by the States Parties ... to achieve the full realization of this right.
Additionally, the right to health is recognized, inter alia, in the International Convention on the
Elimination of All Forms of Racial Discrimination of 1965, the Convention on the Elimination
of All Forms of Discrimination Against Women of 1979, in the Convention on the Rights of
the Child of 1989 and in Article 25 of the Convention on the Rights of Persons with Disabilities
of 2006. Several regional human rights instruments also recognize the right to health, such as
the European Social Charter of 1961 as revised, the African Charter on Human and Peoples’
Rights of 1981 and the Additional Protocol to the American Convention on Human Rights in
the Area of Economic, Social and Cultural Rights of 1988 (the Protocol entered into force in
1999). Similarly, the right to health has been proclaimed by the Commission on Human Rights
and further elaborated in the Vienna Declaration and Programme of Action of 1993 and other
international instruments. In addition, there are numerous national constitutions that enshrine
the right to health. See Section 7.5 for more information.

598. International Covenant on Economic, Social and Cultural Rights, 1966, Article 12(1).

599. See paragraph 33.
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societal conditions that enable people to lead healthy lives. Many of the risk factors
to human health implicate a broad range of government sectors. For example,
many are nutrition-related,®® which means that the right to adequate food must be
realized to ensure positive health outcomes. Unsafe sex is another key risk factor in
both high- and low-income countries, which is closely related to gender equality
and the rights to information and education. In other words, when considering
the determinants of health, it is obvious that a wide range of human rights are
directly relevant. The rights to adequate housing, safe and nutritious food, gender
equality and freedom from discrimination, access to information and education
are all examples in this regard. As a result, General Comment 14 (paragraph 3)
recognized that ‘the right to health is closely related to and dependent upon
the realization of other human rights, as contained in the International Bill of
Rights, including the rights to food, housing, work, education, human dignity,
life, non-discrimination, equality, the prohibition against torture, privacy, access
to information, and the freedoms of association, assembly and movement. These
and other rights and freedoms address integral components of the right to health’
Moreover, General Comment 14 interpreted the right to health as an inclusive
right extending not only to accessible, affordable, culturally acceptable and good
quality health care, but also to the underlying determinants of health, such as
access to safe and potable water and adequate sanitation, and access to health-
related education and information, including sexual and reproductive health.

General Comment 14 also set out four criteria by which to evaluate the right

to health:

o Availability, meaning that functioning public health and health care
facilities, goods and services, as well as programmes have to be available
in sufficient quantity.

o Accessibility, meaning that health facilities, goods and services have to
be accessible to everyone, within the jurisdiction of state party, and must
follow the four overlapping dimensions, which include non-discrimina-
tion, physical accessibility, economical accessibility (affordability), and
information accessibility.

o Acceptability, meaning that all health facilities, goods and services must
be respectful of medical ethics and be culturally appropriate, as well as
designed to respect the confidentiality of those concerned.

 Quality, meaning that health facilities, goods and services must be
scientifically and medically appropriate and of good quality.

States Parties to the ICESCR have a ‘core obligation to ensure the satisfaction of,
at the very least, minimum essential levels of each of the rights enunciated in the
Covenant, including essential primary health care’ (paragraph 43). According
to the General Comment 14 (paragraph 43), ‘read in conjunction with more
contemporary instruments, such as the Programme of Action of the International

600. World Health Report: Reducing Risks, Promoting Healthy Life (WHO 2002c).
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Conference on Population and Development, the Alma-Ata Declaration® provides
compelling guidance on the core obligations arising from article 12’ Accordingly,
in the Committee’s view, these core obligations include the obligations to ensure
reproductive, maternal (pre-natal as well as post-natal) and child health care as
well as immunizations; to ensure access to the minimum essential food that is
nutritionally adequate and safe; to ensure access to basic shelter, housing and
sanitation, and an adequate supply of safe and potable water; to take measures
to prevent, treat and control epidemic and endemic diseases, including through
education and access to information; to provide essential drugs, as from time to
time defined under the WHO Action Programme on Essential Drugs; to ensure
equitable distribution of all health facilities, goods and services, including trained
health personnel; and to adopt and implement a national public health strategy
and plan of action.

The core obligation to adopt and implement a national public health strategy
and plan of action ties the elements of the right to health, outlined above, including
‘the AAAQ’ and the core obligations together. According to General Comment 14
(paragraph 43), this strategy and plan of action must address the health concerns
of the whole population; be devised and periodically reviewed on the basis of a
participatory and transparent process; contain indicators and benchmarks by
which progress can be closely monitored; and give particular attention to all
vulnerable and marginalized groups.

In relation to the core obligations, the Committee has emphasized that it is
particularly incumbent on states parties and other actors in a position to assist
to provide international assistance and co-operation, especially economic and
technical, to enable low-income countries to fulfil these obligations (General
Comment 14, paragraph 45).

States parties reporting to the UN human rights treaty bodies must demon-
strate steps forward in conformity with the principle of progressive realization.
This imposes an obligation to move forward as expeditiously and effectively as
possible, while acknowledging the constraints due to limits of available resources.
Furthermore, even when governments are capable of generating positive change,
the lack of political will remains a major obstacle. In this context, it is important
to distinguish the inability from the unwillingness of a state party to comply with
its right to health obligations.

601. The Alma-Ata conference defined primary health as ... essential health care based on practical,
scientifically sound and socially acceptable methods and technology made universally accessible
to individuals and families in the community through their full participation and at a cost that
the community and the country can afford to maintain at every stage of their development
in the spirit of self-determination’ (paragraph vi). Available at: http://www.who.int/hpr/NPH/
docs/declaration_almaata.pdf
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7.4. A HUMAN RIGHTS-BASED APPROACH TO HEALTH

In addition to being used as a method to enhance accountability by means of
litigation, the human rights framework has become increasingly recognized as
a useful programming tool to support, strengthen and enhance development
work and humanitarian action. This recognition has led to the emergence of a
human rights-based approach, within the UN system and beyond, forming part
of a continuum of development approaches, from the basic needs approach which
dominated the 1970s to the more recent human development approach. The latter
goes beyond the conventional basic needs approach by focusing on enlarging
people’s choices by enhancing their capabilities, for example, to be healthy.*
Since the late 1990s, the development and human rights agendas have converged
closer together to embrace the paradigm of ‘a human rights-based approach to
development’ Underpinning this approach are the values, standards and principles
enshrined in the UN Charter,” the UDHR and subsequent legally binding
instruments. It constitutes an approach and, as such, has not been generated or
endorsed by governments. It goes beyond the ‘black letter law’ of human rights in
blending human rights norms and standards, e.g. freedom from discrimination,
with general principles of international human rights law, e.g. accountability and
rule of law. As a result, human rights-based programming has generated creative
and new ways of analysing and addressing development challenges, including the
root causes of poverty and ill health.

Many of the UN agencies, funds and programmes have been developing their
own definitions, tools and approaches to human rights ‘mainstreaming’ over the past
few years. The Office of the High Commissioner for Human Rights, which serves
as the UN’s human rights focal point and co-ordinator, understands a rights-based
approach to development as ‘a conceptual framework for the process of human
development that is normatively based on international human rights standards
and operationally directed to promoting and protecting human rights’*** It further
clarifies that there is no single, universally agreed rights-based approach, although
there may be an emerging consensus on the basic constituent elements.**

602. The UNDP defines human development as ‘a process of enlarging people’s choices. Enlarging
people’s choices is achieved by expanding human capabilities and functionings. At all levels of
development the three essential capabilities for human development are for people to lead long
and healthy lives, to be knowledgeable and to have a decent standard of living. If these basic
capabilities are not achieved, many choices are simply not available and many opportunities
remain inaccessible. But the realm of human development goes further: essential areas of choice,
highly valued by people, range from political, economic and social opportunities for being
creative and productive to enjoying self-respect, empowerment and a sense of belonging to a
community. The concept of human development is a holistic one putting people at the centre
of all aspects of the development process. It has often been misconstrued and confused with
the following concepts and approaches to development’ http://hdr.undp.org/en/humandev/
glossary/#h

603.  Charter of the United Nations 1945. http://www.un.org/aboutun/charter/

604.  http://www.unhchr.ch/development/approaches.html

605.  http://www.unhchr.ch/development/approaches-05.html
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In 2003, a common understanding of a human rights-based approach to
development co-operation was agreed upon and adopted by UN agencies as
containing the following attributes: the main objective of development should be to
fulfil human rights, human rights standards and principles, guide the development
process, and development should build the capacities of ‘duty-bearers’ to meet
their obligations and of ‘rights-holders’ to claim their rights.

Human rights principles identified by the UN agencies as integral to the
process include: universality and inalienability; indivisibility; inter-dependence
and inter-relatedness; non-discrimination and equality; participation and
inclusion; and accountability and the rule of law.®

As applied to health, a human rights-based approach means being explicit
about the realization of the right to health and/or other health-related human
rights as the goal or outcome of a policy, programme or legislation and being
systematic in seeking to maximize the positive impact on all human rights in the
process of realizing the goal/outcome.

Today, every one of WHO’s 193 Member States is party to at least one UN
human rights treaty that recognizes the right to the highest attainable standard
of health or other health-related human rights. Many are also party to regional
human rights treaties and enshrine health-related human rights in their national
constitutions.®’

In recent years, WHO programmes have increasingly operationalized human
rights norms, standards, principles and approaches. The linkages between the
promotion and protection of health and the promotion and protection of human
rights are complex.®® Violations or lack of attention to human rights can have
serious health consequences (e.g. harmful traditional practices, slavery, torture
and inhuman and degrading treatment, violence against women and children).
Health policies and programmes can promote or violate human rights in their
design or implementation (e.g. freedom from stigma and discrimination, rights to
participation, privacy and information). Vulnerability to ill health can be reduced
by taking steps to respect, protect and fulfil human rights (e.g. freedom from
discrimination on account of ethnicity, disability, sex and gender roles, rights to
health, food and nutrition, education, information and adequate housing).

WHO?’s current human rights work supports its commitment to tackle
the complex relationship between poverty and ill health. Within countries,
human rights principles, such as freedom from discrimination and the right to
participation, focus attention on vulnerable population groups. Equality and
freedom from discrimination are central principles to human rights law and

606. http://www.undg.org/archive_docs/6959-The_Human_Rights_Based_Approach_to_
Development_Cooperation_Towards_a_Common_Understanding_among_UN.pdf

607. 'This point was underlined by the Commission on Human Rights in 2004, when it urged ‘all
international organizations with mandates bearing upon the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health to take into account their
members national and international obligations related to the right of everyone to the enjoyment
of the highest attainable standard of physical and mental health’ (E/CN.4/RES/2004/27).

608. 'WHO 2002d. See http://www.who.int/hhr/activities/publications/en/


http://www.undg.org/archive_docs/6959-The_Human_Rights_Based_Approach_to_
http://www.who.int/hhr/activities/publications/en/

178 Helena Nygren-Krug

are integral to the realization of the right to health. Public health practice has
been considered to be heavily burdened with inadvertent discrimination (Mann
1997: 9). Users of health services, moreover, often perceive themselves to be
treated in a discriminatory way by health service providers because of their lack
of money and low social class.®” Gro Harlem Brundtland, as former Director-
General of WHO, addressed the UN Commission on Human Rights in 2003, and
recommended in her speech that all governments review their laws, policies and
practices to see whether they contribute to stigma and discrimination. “Tackling
stigma and discrimination in society is a good starting point for any government
committed to ensuring a healthy and productive population, she contended.®*

Development targets, such as the Millennium Development Goals, generally
focus on raising average indicator levels. A human rights approach, with its aim to
ensure inclusiveness, has a particular preoccupation with the most disadvantaged.
The principle of equality demands that disadvantaged and vulnerable groups are
included in any actions taken to improve the health of the overall population
(UNDP 2007: 4-30). An important implication for both public health practice and
broader efforts to tackle poverty is to identify the various population groups that
hidebehind the anonymouslabel of ‘the poor’ from the very outset. A human rights-
based approach requires ‘peeling off the anonymous label of the poor’ and revealing
the various identities of different groups excluded or otherwise marginalized. For
public health practice this necessitates a higher level of disaggregation in measuring
results and affirmative action (or positive discrimination) and empowerment
measures to ensure de facto equality.*’! Women, for example, are in many societies
ascribed an inferior status and their contributions consistently devalued. They
are disproportionately represented among the 1.3 billion people living in extreme
poverty. Yet all over the world, millions of women accept poor health status as
their lot in life and bring up their daughters to do the same, generation after
generation. No matter how much they will be targeted with health interventions
such as increased access to skilled birth attendants and affordable medicines, the
vicious cycle of ill health will continue unless women are empowered to claim
their rights within the family, the community and the broader society.

A human rights-based approach places great emphasis on ensuring that
root causes are identified from the outset. Indigenous communities constitute a
population group frequently overlooked when data is not sufficiently disaggregated.
Moreover, they often express dismay at being labeled ‘poor’ because of its negative

609. WHO’s work on health systems responsiveness aims to develop the technical tools to assess,
monitor and raise awareness of how people are treated and the environment in which they
are treated when seeking health care. The concept of responsiveness was developed as part of
WHO’s broader conceptual framework on health systems developed in 2000, which identified
three focuses for health system goals: health, responsiveness and financing fairness (World
Health Report 2000). For more information see http://www.who.int/responsiveness/en/.http://
www.who.int/responsiveness/en/

610. Gro Harlem Brundtland speech to the UN Commission on HR. http://www.who.int/dg/
brundtland/speeches/2003/conference_european_healthministers/en/index.html

611. UN Human Rights Treaties often refer to this as ‘special measures’ see e.g. Convention on the
Elimination of Racial Discrimination 1965 Art 1 (4).
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connotations. On the contrary, they are rich in resources, culture, unique
knowledge and know-how. However, they often feel impoverished as a result of
processes that are out of their control and sometimes irreversible. These processes
have dispossessed them of their traditional lands, restricted or prohibited their
access to natural resources, resulted in the breakdown of their communities and
the degradation of their environment, often resulting in deleterious effects on
their health as well as of their physical and cultural survival.

A noteworthy case that was decided by the African Commission on Human
and Peoples’ Rights in favour of a neglected indigenous community is SERAC
and CESR v Nigeria. In this petition, several NGOs reacted to the widespread
contamination of the environment, which led to deterioration in the health of the
Ogoni people. This was a result of decades of oil extraction that was run by both
the Shell oil company and the Nigerian Government. The Commission concluded
that the right to health and the right to a clean environment had been contravened.
Although the government had the authority to extract oil, it was obliged to take
ecological and community factors into account as well.*?

A human rights-based situational analysis of poverty and health allows
specific obstacles that duty bearers (primarily governments) face in fulfilling their
obligations and rights-holders face in claiming their rights to be identified. The
national strategy for health should then respond to and address these causes and
form the roadmap for the realization of the right to health. This will inevitably be
sector-wide and must then be reflected in all other government strategies, such as
the national poverty reduction strategy. Any actions taken by the government must
be consistent with this national plan for health, and tools must be used to mitigate
against any adverse impacts made by other sectors on the right to health.

An important implication of a human rights-based approach is thus to
ensure that public health action goes beyond treating diseases to addressing risks
of contracting these diseases further ‘upstream’ This means that root causes for
poverty and ill health must systematically be identified and addressed. In practice,
this requires co-ordinated action among government sectors, as root causes may
be associated with poor governance, including lack of government accountability
and respect for a range of health-related human rights such as the right to healthy
living and working conditions, nutritious food and education.

7.5. THE VALUE-ADDED OF A HUMAN RIGHTS-
BASED APPROACH TO HEALTH

Accountability describes the rights and responsibilities that exist between people
and the institutions that affect their lives, including governments, civil society
and market actors (Newell and Wheeler 2006). Health as a human right grounds

612.  Social and Economic Rights Action Centre and Center for Economic and Social Rights v Nigeria.
1996, African Commission of Human and Peoples’ Rights. 5 February 2008. http://cesr.org/
filestore2/download/578
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accountability in a framework of defined entitlements and corresponding legal
obligations. Monitoring and scrutiny of government performance is legitimate
and systematized under international human rights law through mechanisms
and processes at the international, regional and national levels. These include
courts and treaty bodies, as well as inter-governmental mechanisms and special
rapporteurs that have been established to engage in dialogue with states, making
them answerable for their actions.

An important mechanism in this context is the United Nations Special
Rapporteur on the right of everyone to the enjoyment of the highest attain-
able standard of physical and mental health.®”® Established in 2002 by the UN
Commission on Human Rights, this is an independent expert tasked with moni-
toring and reporting on the enjoyment of the right to health globally. Poverty and
discrimination were selected from the outset as his two themes, through which he
has addressed both country situations and specific health challenges.**

Atthe international level, moreover, the UN human rights treaty bodies serve
as important monitoring mechanisms. The International Covenant on Economic,
Social and Cultural Rights (ICESCR), which is monitored by the UN Committee
on Economic, Social and Cultural Rights (CESCR), obligates governments to
take steps, individually and through international assistance and co-operation,
especially economic and technical, to the maximum of available resources, with
a view to achieving progressively the full realization of the right to health.®”
This means taking deliberate, concrete and targeted steps and demonstrating,
when reporting to international human rights monitoring mechanisms, how
governments are moving as expeditiously and effectively as possible towards the
realization of the right to health.

The right to health has been enshrined in approximately 110 national
constitutions (Kinney 2001: 1465). As a result, along with the maturing of the
right of health, litigation on the right to health is increasing. Individuals or public
interest groups file complaints and bring lawsuits against governments or other
health institutions in all parts of the world for not fulfilling the right to health.
For example, the inclusion of access to essential medicines as part of the core
obligations recognized in General Comment 14 and in Commission on Human
Rights resolutions has generated increased attention to access to medicines as
part of a government’s core obligation under the right to health. A noteworthy
case in this context is Minister of Health of South Africa & Others v Treatment
Action Campaign and Others, Constitutional Court of South Africa, 5 July 2002.
In a joint claim against the Ministry of Health, national health advocacy NGOs
and individuals challenged a government restriction on the supply of nevirapine
to prevent mother-to-child transmission of HIV to eighteen public hospitals

613. Theright of everyone to the enjoyment of the highest attainable standard of physical and mental
health, Commission on Human Rights resolution 2002/31. http://www.unhchr.ch/Huridocda/
Huridoca.nsf/TestFrame/5f07e25ce34edd01c1256ba60056deff?Opendocument

614. http://daccessdds.un.org/doc/UNDOC/GEN/G05/101/64/PDF/G0510164.pdf?OpenElement

615. International Covenant on Economic, Social and Cultural Rights, 1966, Article 2.
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conducting a pilot study. In July 2002, the Constitutional Court upheld earlier
rulings that this restriction was unconstitutional and ordered the government to
assure the general availability of this medicine.*'® The court relied on the fact that
the South African Constitution specifically refers to economic and social rights.
Furthermore, it suggested that the right of access to health could not be fulfilled
unless both the right to emergency medical treatment and the right to life are
safeguarded. In ruling the way it did, the South African Constitutional Court
further strengthened the notion that economic and social rights are justiciable
and that governments should be held accountable for properly adopting and fully
implementing policies that are consistent with their obligations.

General Comment 14 also included, as an obligation of comparable priority,
‘to provide immunization against the major infectious diseases occurring in the
communities’®'” In Mariela Viceconte v Argentinean Ministry of Health and Social
Welfare, the plaintiffs (a local group) claimed that their right to health was being
violated and asked the court to intervene and coerce the government to manufacture
a vaccine against Argentine hemorrhagic fever, which was threatening the lives
and well-being of approximately 5 million people living in the affected areas. Due
to a lack in quantity, the state had previously been unable to carry out a thorough
vaccination programme. In addition, commercial laboratories did not want to
produce the vaccine either since it was not profitable. In 1998, the Argentinean
Federal Administrative Court of Appeals ordered the government to produce the
vaccine and established a deadline for doing so. The courts decision was based
both on the UDHR and the International Covenant on Economic, Social and
Cultural Rights.*'

The legal foundation for health action grounded in national, regional and
international treaty obligations provides a solid platform for government in
effectively addressing the health of poor people. Even when governments change
in countries, the roadmap towards realizing the right to health remains intact with
the minimum core content as the basis. This can help ministries of health stay
on track when pushed by donors or national political constituencies. Moreover,
it reinforces good development practice, which today endorses direct budget
support, and long-term and sustainable efforts to improve health as set out in
the national health sector plan and mirrored further in the country’s poverty
reduction strategy. ¢

A key human right, central to the realization of the right to health, is the
right to participation. Free, effective and meaningful participation must form a

616.  South Africa, Const. Bill of Rights Art. 27, § 1, 2, Art. 28, § 1. See also in this volume for the TAC
case the following chapters: Chapter 2, Bilchitz “Taking Socioeconomic Rights Seriously: The
Substantive and Procedural Implications’; Chapter 8, Muiioz Villalobos ‘Improving the Right to
Education’; and Chapter 12, Byrne, ‘Access to Justice and the Alleviation of Poverty’.

617. General Comment 14, E/CN.4/2000/4 Core Obligations paragraph 44.

618.  Viceconte, M. v Estado Nacional. ESCR-Net. International Network for Economic, Social and
Cultural Rights. 6 February 2008. http://www.escr-net.org/caselaw/caselaw_show.htm?doc_
id=419811

619.  Paris Declaration on Aid Effectiveness, 2005. http://www.oecd.org/dataoecd/11/41/34428351.pdf
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central element to determine the contents of the national health plan and strategy.
This will serve to ensure that the plan is responsive to local and national needs and
that the process of priority setting is democratic and transparent. Importantly,
moreover, the Voices of the Poor study demonstrated that people living in poverty
understand why they were ill and why they were poor, and often have ideas about
what can be done, yet they are ignored by those with power, including health
service authorities (see Narayan et al. 2000, 2002).

Addressing health as a human rights issue, moreover, helps to put health
higher on the national and international political agendas and strengthens the
centrality of the state. Indeed, human rights have been endorsed by the international
community as the first responsibility of governments.®* The obligation to protect
the right to health means that the government must regulate non-state actors
to ensure that they act in conformity with the right to heath, enhancing the
government’s stewardship role. The fact that the right to health constitutes an
obligation of governments as a whole, including ministries of trade, finance and
planning, means that all ministries are responsible for the realization of the right to
health. Health as a human right thus requires policy coherence across government
sectors. In practice, this will mean that the potential implications of actions
considered by government sectors need to be assessed in relation to their impact
on the right to health. Human rights thus provide a framework for identification
of the inter-sectoral linkages, including the impacts of macro-economic policy on
the realization of the right to health.

All health systems around the world are imbued with a set of values, whether
explicitly or implicitly. Human rights, including the right to health, are universal
and provide an explicit and common value system. As such, the norms, standards
and principles generated under international human rights law provide a unified
guide for health systems in all countries. This can support public health practice,
which has been strong on measurement tools and epidemiological analysis, though
often weak on rigorous and sound definitions, legal frameworks, and effective
accountability mechanisms to support and underpin its work.

The right to health forms part of the international human rights framework,
which provides an explicit and common value system for all WHO Member States
and underpins and guides the work of the entire UN system. The universality of the
right to health means that it applies to all countries, rich and poor alike, and that it
should guide international assistance and co-operation in the health context.

Advocating for health as a human right facilitates alliances with civil society
movements, which have used the human rights paradigm to effect positive
social change in societies. The human rights movement brings with it a set of
unique skills that can bring to bear social change as well as a set of accountability
mechanisms at the international, regional and national levels. In addition to
the traditional methods, such as ‘naming and shaming, the movement is also

620. Vienna Declaration and Programme of Action adopted at the World Conference on Human
Rights, 1993. http://www.unhchr.ch/html/menu5/wchr.htm
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developing novel approaches and skills such as indicators, benchmarks, impact
assessments and budgetary analysis (Hunt 2007). Human rights standards are
also a powerful advocacy tool to garner increased attention to an issue. In this
context, for example, WHO together with the UN Special Rapporteur on the Right
to Health are seeking to generate increased attention to, and public awareness of,
the issue of neglected diseases.***

7.6. WAYS FORWARD

The human rights framework has great potential for addressing health in the
contextof poverty. Increased efforts are needed, however, both to further strengthen
the normative content of the right to health as well as to further operationalize
a human rights-based approach to health. As regards the first effort required,
although the contours and content of the right to health have evolved both at the
international level through the UN human rights system’s various mechanisms,
and at the national level through the courts, when adjudicating people’s demands
to uphold national constitutional provisions that enshrine the right to health, the
right to heath remains vague.

The global heath community, including health professionals, need to be
engaged both in further defining what the right to health means and in guiding
its effective implementation. This will ensure that the right to health evolves
consistently with good public health practice and thus serves as an effective tool
and ‘ally’ for health professionals. Unfortunately, some health professionals view
the human rights framework as rigid and legal and as such not applicable to the
concrete areas in which they work. In many countries, moreover, the medical
profession is a powerful actor that tends more towards self-protection than self-
policing (Brinkerhoft 2004: 373). In this context, human rights principles, and the
movement behind them, may appear threatening, undermining existing power
structures and questioning authority. As Louise Arbour, the former UN High
Commissioner for Human Rights, has articulated: ‘the realization of economic
and social rights is inherently a political undertaking...**

Member States of the UN also need to be engaged in generating a further
common understanding of what the right to health means and how it can be
implemented. This will enable ministries of health to take ownership of, and
exercise stewardship for, the right to health so that it can be incorporated into
health policy and practice to the benefit of the people on the ground. Crucial in this
context is the principle of progressive realization, which imposes an obligation to

621.  For an understanding of what is meant by neglected diseases, see WHO (2002: 96).

622. Louise Arbour, United Nations High Commissioner for Human Rigths, LaFontaine-Baldwin
lecture 2005. ‘Freedom from want’ — from charity to entitlement (Libérer du besoin: de la
charité a la justice), 3 March 2005. The realization of economic and social rights is inherently
a political undertaking, involving negotiation, disagreement, trade-offs and compromise. See
http://www.unhchr.ch/huricane/huricane.nsf/0/58 E08B5CD49476 BEC1256 FBDO06EC8B1%0
pendocument
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move forward as expeditiously and effectively as possible, individually and through
international assistance and co-operation, to the maximum of available resources.
It needs to be ‘unpacked’ in terms of the core obligations (e.g. primary health care)
and translated into pragmatic guidance to support countries in moving forward
(e.g. indicators to monitor health systems performance, right to health impact
assessment tools).

Advocacy campaigns and effective coalitions with civil society, national
human rights institutions, ministries of education and parliaments need to be
forged in countries to address the long-term challenge of enabling people, including
those living at the margins of society, to claim health as a human right. One of
the greatest impediments to tackling poverty is the lack of capacity to demand
the realization of rights of the poor themselves. Simple, clear and empowering
messages need to be generated at the international, regional, national, local and
grassroots levels. History shows that once people are aware of their rights, power
balances shift and societies change. In this context, in recent years, there have been
some exciting new initiatives within civil society in the field of health rights. For
example, the People’s Health Movement has launched a campaign for the right to
health care.®? This entails monitoring government obligations and campaigning
and advocating for this right, generating demand from the people affected by the
lack of enjoyment of this right themselves. Another civil society group, the Mexican
NGO Fundar (Centro de Anélisis e Investigacion) in the health and human rights
field, has developed tools to monitor the allocation of government budgetary
resources to effectively realize the right to health.®* Nevertheless, a stronger civil
society movement is necessary to take forward the right to health in the terms
of its overall application to health development, including the strengthening
of health systems. The right to food has had Foodfirst Information and Action
Network (FIAN)®* as a driving force, and the housing rights movement has
benefited greatly from NGOs such as the Centre on Housing Rights and Evictions
(COHRE).®*¢

Other ways forward are not so clear. The need for a binding instrument
on the right to health is debatable. Over the years, the public health community
has generated a myriad of guidelines applicable to specific diseases and health
interventions. It has, however, limited experience with generating legally binding
health instruments®”” and in providing clear normative guidance on how to

623.  See Peoples’ Health Movement India (www.phm-india.org)

624. See WHO Report Consultation on Indicators for the Right to Health, p. 12. http://www.who.
int/hhr/activities/Report%20indicatorsmtg04%20FINAL.pdf

625.  http://www.flan.at/

626.  http://www.cohre.org/

627. The first ever treaty negotiated under the auspices of the World Health Organization was WHO’s
Framework Convention on Tobacco Control (the FCTC). The other international and legally
binding instrument, generated under the auspices of the WHO, is the International Health
Regulations. The purpose and scope of the IHR (2005) are to prevent, protect against, control
and provide a public health response to the international spread of disease.
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address health in a broad societal context.®® In the development of international
law, the standard-setting process is usually an evolutionary one, starting initially
with the development of a non-binding instrument in the form of a declaration.
Such a declaration will inspire actions, which in turn concretize into customary
international law. The declaration of Alma-Ata on primary health care, although
‘in and out of fashion’ over the years, has provided a steadfast framework for
countries in designing their health systems. It may be appropriate now to review
whether the time is ripe to consider developing a legally binding instrument on the
right to health with primary health care at its heart. The principles of progressive
realization and universality of human rights mean that all countries - rich and poor
alike — would be required to move forward and show steady progress. Protocols
could be added over time to update as well as address specific issues including
health research, development and benefit-sharing. Periodic monitoring through
state party reporting by an independent committee or a peer review mechanism
whereby governments review and support each other’s progress could oversee its
implementation.*®

For some countries, the core content, with the bare minimum basket of
essential primary health care at the forefront, would be a priority whereas for
others it would be a focus on ensuring that all people within the country have
access to good quality health services, including those living in the pockets of
poverty in rich countries. The framework of AAAQ, which focuses on ensuring
the availability, accessibility, acceptability and quality of health facilities, goods
and services, provides a universal guide to all health systems and the strengthening
necessary to ensure not only the core content but also more advanced levels of
health care as well as underlying determinants.

The human rights obligation ‘to take steps, not only individually but also
through international assistance and co-operation, especially economic and
technical, would mean considering the economic and technical implications,
particularly for low-income countries to ensure ‘the core content’ of the right to
health. The idea of a world health insurance to ensure this minimum core has been
proposed in this context (Ooms, Derderian and Melody 2006: 2171-2176).

Any monitoring efforts by government to progress in the realization of the
right to health should be accompanied by a solid toolbox for governments backed
by technical support provided by the WHO and other relevant stakeholders. This
‘box’ would include tools to assess the potential impact on the enjoyment of the
right to health of actions within and beyond the health sector, indicators for health
systems’ performance monitoring, guidance on institutional mechanisms and
structures for participatory health planning and assessments; tools to self-monitor

628. In 2005 WHO set up a Commission on the Social Determinants, tasked with providing evidence
on policies that improve health by addressing the social conditions in which people live and
work. http://www.who.int/social_determinants/about/en/

629. Such an idea would be in line with the new UN Human Rights Council’s universal periodic
reporting system, which entails peer review among member states of their human rights
performance.
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budgetary allocations for health as well as guides on how to ensure a sector-wide
approach to health and to ensure that the right to health forms a central part of
poverty reduction strategies.

Needless to say, the idea of a legally binding treaty on the right to health
may not be palatable to member states nor particularly strategic at this time when
international relations are heavily dominated by an overriding preoccupation with
security and anti-terrorism rather than justice and development. Moreover, the
UN human rights treaty body system, already in place to monitor human rights,
including the right to health, has not been provided with sufficient resources
or support to ensure its effective functioning. On the other hand, there may be
advantages to advancing the right to health with WHO as the base as there are
skills and technical competency available to support its operationalization as well
as direct linkages with ministries of health. The right to work has flourished in
terms of its normative content, scope and application having crystallized through
the International Labour Organization (ILO) tripartite system of developing
and monitoring labour standards.®® Although there are severe and egregious
violations of labour standards, at least there is easy access to the standards that
should apply. Within the field of health, a lack of clear norms and standards to
guide the assessment of a health systems™ performance hampers progress and, in
particular, means that the most vulnerable and marginalized groups do not readily
have standards against which to hold their governments accountable. There is
no reason why WHO could not ‘nurture’ the right to health so that it develops
similarly to the way the right to work has in the context of the ILO.

At the very least, it is time that new and creative ideas, evidence and good
practices be brought together and put on the table together with the solid legal
norms, standards and principles underpinning the right to health to form a
common agenda to address the pressing health challenges of people living in
poverty. At a minimum, efforts should be made to ensure that the various efforts
to address health are synergistic and that existing mechanisms to advance health
as a human right and integrate a human rights-based approach to health are
strengthened.

Today’s major challenge to effectively address poverty is ‘to weaken the web
of powerlessness and to enhance the capabilities of poor women and men so that
they can take more control of their lives’ (World Bank 2000: 235). This challenge
is larger and more complex than any global institution and requires rigorous
interdisciplinary and co-ordinated action.

Rather than shying away from human rights as being potentially political
and legalistic, it should be considered as an essential strategy for addressing the
link between ill health and poverty. Inequalities in health are today widening
between countries and between population groups within countries. It is high
time that those committed to public health, development and human rights forged
a common agenda around the Right to Health.

630.  http://www.ilo.org/global/lang--en/index.htm
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Improving the Right to Education

Vernor Mu#ioz Villalobos

Katarina Tomasevski
In memoriam

8.1. INTRODUCTION

My invitation to contribute to this volume was accompanied by an explanation of
its purpose: to explore new possible and effective legal approaches to combating
poverty. I emphasize at the outset my belief that a lack of education is neither
necessarily dependent upon, nor necessarily the cause of, poverty. These two
themes recur, implicitly and explicitly, in much of my work in my role as Special
Rapporteur.

[The] child’s right to education ... is ... a requirement of human dignity.

It is unacceptable that in this world of ours, possessing a store of scientific
and technical knowledge unprecedented in history there should be, side by
side with privileged people commanding access to the resource of knowledge,
hundreds of millions, not only of boys and girls, but also men and women,
who are denied the possibility of simply learning to read and to write
(M’Bow 1979: 14-15).

This ‘requirement’ of human dignity has gained increasing international and
domestic recognition over the past three decades. Such recognition led rather
belatedly to, inter alia, resolution 1998/33 of the Commission on Human
Rights. This resolution established the mandate of the Special Rapporteur on
the right to education, initially for a period of three years but renewed twice
thereafter.

The initial mandate included a request that the Special Rapporteur report
on the status of the progressive realization of the ‘right to education, including
access to free compulsory primary education, and the difficulties encountered
in its implementation. In 2004 the mandate was renewed for a further period
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of three years®' and the Special Rapporteur requested to intensify efforts aimed

at identifying ways and means to overcome obstacles and difficulties in the
realization of the right to education. I was appointed as Special Rapporteur to
fulfil that mandate.

I saw my role as building upon the valuable work of my predecessor, Katarina
Tomasevski. Although it is inappropriate to reiterate her comments here,* it is
useful to briefly refer to some, but by no means all, of the principle issues she
addressed. Her starting point was that education must first and foremost be viewed
as a human right and applicable to all ages.®** Education should not be viewed as
a public service. Further, as a human right it is subject to violation. As no right
can exist without remedies, those subject to its violation must have corresponding
standing to claim those rights and demand remedies. I endorse her view.

As noted by numerous commentators, states first recognized the human
right to education internationally in the 1948 Universal Declaration of Human
Rights (UDHR), and in 1960 UNESCO adopted its Convention against Discrimi-
nation in Education. Several binding instruments relevant to education followed,
the most pertinent for this report being the 1966 International Covenant on
Economic, Social and Cultural Rights (ICESCR).®** Article 13 of ICESCR gave
further detail to the UDHR by formally acknowledging the right of everyone to
free and compulsory primary education as well as, progressively, to free secondary
and tertiary education. This acknowledgment was reiterated in Article 28 of the
Convention on the Rights of the Child (CRC) some twenty-three years later. The
right to education without discrimination on the basis of equal opportunity was
recognized in Article 10 of the 1979 Convention on the Elimination of all forms of
Discrimination against Women, and in Article 24 of the recently adopted (2006)
Convention on the Rights of Persons with Disabilities.**

Briefly stated, and in general, ratification of these instruments imposes three
broad obligations upon states: they must not interfere with the enjoyment of the
right to education; they must protect against discrimination and ensure its equal
fulfilment between men and women;® and they must take immediate steps, to the
maximum of available resources, with a view to achieving its full realization.®’

631. Resolution 2004/25.

632.  See further http://www.right-to-education.org

633.  Although this chapter focuses in general on the education of children, the majority of the
issues considered and recommendations made apply equally to adults, albeit with appropriate
adjustments.

634. The right to education does of course also implicate political and civil rights.

635.  Programmatic frameworks include: the 1990 Jomtien World Conference which set out the goal
of ‘Education for All’; the 1993 Standard Rules on the Equalization of Persons with Disabilities;
UNESCO’s Salamanca Statement of Principles, Policy and Practice in Special Education; and
the 2000 World Education Forum in Dakar.

636. International Covenant on Economic, Social and Cultural Rights, Articles 2 (2) and 3;
International Convention on the Right of Persons with Disabilities, Article 4 (1).

637. International Covenant on Economic, Social and Cultural Rights, Article 2(1), International
Convention on the Right of Persons with Disabilities, Article 2.
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Despite these assertions of a right to education and, upon ratification, these
broad obligations upon states, there is little textual guidance as to the normative
content of the right. To assist the international and national communities to better
understand the normative content therefore, my predecessor suggested a common
language, while proposing an analytical framework to evaluate its respect,
protection and realization. This framework encompassed a review of the obstacles
to its full enjoyment, and led to her practical 4-A scheme (availability, accessibility,
acceptability and adaptability)®*® to measure the advancement of the right. Whilst
inappropriate to detail this scheme here, I take the opportunity to formally endorse
it, as indeed has the Committee on Economic, Social and Cultural Rights, in its
General Comment 13 on the right to education.®*

The Special Rapporteur entered into dialogue with the World Bank, seeking
to encourage the mainstreaming of human rights in its policies. I reiterate
that encouragement. Her focus was on the promotion and guarantee of free
compulsory primary education. Primary education is the foundation of the
entire education system. If its adequacy and equality can be improved, we will
have a strong basis to ensure adequate and equal continuation to secondary and
tertiary levels. For this reason, but whilst acknowledging the importance of adult
education, I have maintained her focus on primary education in my work. Linked
to her dialogue with the World Bank was the Special Rapporteur’s examination
of the impact of international trade and macroeconomic policies and laws on
education, and the consequent risks for access and the quality of education of
the increasing privatization of schools. I endorse her findings and consequent
recommendations.

Discrimination pervades most human rights themes and education has
not escaped its destructive force. The Special Rapporteur illustrated clearly the
extent of this force and discrimination when considering, for instance, the right to
education with respect to race, indigenous persons, asylum seekers and refugees,
girls, and those persons, adults and children alike, with disabilities. Whilst
possibly trite, it is nonetheless necessary to reiterate that the international and
domestic communities must now openly acknowledge, accept responsibility for,
face and work towards overcoming such discrimination and its effects. In order
to assist in this respect I have chosen to comment in depth on two specific issues:
the education of girls and the education of persons with disabilities, the latter in
recognition of the recent adoption of the UN Convention on the Rights of Persons
with Disabilities. The thrust of these comments are given below, their combined
aim being not only to illustrate the specific issues facing these communities, but
also to link and provide illustrative working examples of a number of recurrent
themes in the chapter.

638.  See further http://www.right-to-education.org

639. General Comment No. 3. E/C.12/1999/10. See also in this volume, Chapter 15, McCorquodale
and Baderin, ‘The International Covenant on Economic, Social and Cultural Rights - Progress
and Future Challenges’
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Before moving to the specifics, I wish at this point to take a quick look
generally at the original title offered: the use of law to improve education. The
first rather obvious point here is that the very assertion of education as a human
right clearly grounds the issue in international human rights law. Debates on the
adequacy and efficacy of international law abound, but cannot be entered into
here. What I, like many others before me, can do is to exhort a rights-based
approach to education. If, as is unfortunately not the norm, international human
rights law has a direct effect in a state, it is more likely to influence constitutional,
legislative, and policy initiatives of that state. States are consequently exhorted, yet
again, to ratify all human rights treaties, and to take steps to ensure their direct
effect and the prompt implementation of their normative content. So too are states
that have failed to entrench the right to education, and particularly to free primary
education, in their constitutions exhorted to take this step without delay.

The negative consequences of the failure to entrench education provision in
human rights were apparent during my recent mission to Botswana.**® Although
laudable positive and successful steps have been taken to increase access to basic
education, there remains a disturbing disparity in educational achievement,
particularly in relation to vulnerable groups. A human rights-based approach to
the education of these groups, which include those living in rural areas, indigenous
populations, girls and women, whilst not in itself sufficient to fully compensate for
their vulnerabilities, would certainly ameliorate the disparity in their achievement.
Of possibly greater significance, from a rights-based perspective, however, is the
expressed decision to re-introduce school fees at junior secondary level. These
proposed measures undermine Botswana’s achievements with regard to education,
and, as I have suggested elsewhere,*! would not be introduced were education
considered a human right as opposed to a public service.

As Botswana is not alone in relying on school fees to partly fund its education
system, it is imperative to work with states generally to find alternative strategies,
and ensure education is given greater weight in national funding priorities. Equally
importantly, it should not be viewed as, in the illustrative case of Botswana, a service
or simply as a tool to be utilized to eliminate poverty. There is now, of course,
abundant evidence that poverty and lack of education are inextricably linked. In
focusing too much on this link, however, there is a risk of losing sight of the aims
and intrinsic value of education per se and, further, that a lack of education is
neither necessarily pendent upon, nor necessarily the cause of, poverty.

It is known that the continuing debate concerning the aims of education
preceded the adoption of international human rights law. Nonetheless, for
the purposes of this chapter, and indeed of my role of Special Rapporteur, my
point of reference is international human rights law and related materials. These
point to the development of an individual’s personality, talents and abilities, the
strengthening of respect for human rights and fundamental freedoms, effective and

640.  See further Mission to Botswana (26 September to 4 October 2005) report: E/CN.4/2006/45/
Add.1.
641. E/CN.4/20006/45/Add.1.
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full participation in society, and the promotion of understanding, tolerance and
friendship as among the principle aims of education. Clearly, economic benefits
from education must be acknowledged, sought and welcomed; nonetheless, they
are not its sole aim.

A final general point on the use of law to improve education relates to its
justiciability - the furthering of which, as T am acutely aware, requires strengthened
and continuous international, domestic and civil society efforts.

Although it has been demonstrated that civil and political rights and
economic, social and cultural rights all impact the right to education, there
remains a firmly held view that education is an economic, social and cultural
right. While states have repeatedly affirmed the indivisibility of all human rights,
economic, social and cultural rights have consistently enjoyed a lower level of
legal protection than civil and political rights. Protection afforded to education is
clearly implicated by this lesser protection.

Nevertheless, two major developments are worthy of note. First, General
Comment 3 (1990)** of the Committee on Economic, Social and Cultural Rights
sets out clear state obligations under the ICESCR. These include: an immediate
obligation upon states to ‘take steps’ towards fulfilment of the rights contained
therein; the obligation to realize economic, social and cultural rights progressively
using the maximum of available resources; and the provision of judicial remedies
following violation. The second development is the setting up of an open-ended
working group to consider the content of an optional protocol providing for a
formal complaints procedure. In the context of the debate in this working group
and on this issue in general, I see the growing jurisprudence - international,
regional and domestic - as an encouraging sign,* clarifying the nature and scope
of the right to education and the corresponding governmental obligations for its
fulfilment.** To relevant jurisprudence identified by my predecessor, I add just
three further examples.

The campaign of Fiscal Equity et al. v the State of New York et al. ¢ concerned
alleged discrimination within New York State school funding. The challenge
related to the discriminatory effect of the funding of New YorK’s public schools
on children from minority groups. Adequate funding was claimed to be measured
by the securing of a ‘sound basic education’ In clarifying the meaning of a ‘sound
basic education’ the Supreme Court of New York held that the funding duties of the
state included: (i) a sufficient number of qualified teachers and other personnel; (ii)
appropriate class sizes; (iii) adequate and accessible school buildings; (iv) sufficient

642. General Comment No. 3, E/1991/23

643. Preliminary research has identified relevant cases in numerous jurisdictions, including
Argentina, Australia, Canada, Colombia, Costa Rica, India, Ireland, Israel, the United States
and the United Kingdom.

644. A distinction must be made here between educational jurisprudence where education is viewed
and has been guaranteed as a public service and educational jurisprudence where education is
viewed as a right.

645.  http://www.right-to-eductaion.org/content/unreports/unreport5prt3.html. para. 72.

646. 719 NYS 2d 475 (2001).
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up-to-date books and technology; (v) suitable curricula; (vi) adequate resources
for students with special needs; and (vii) a safe, orderly environment.

Dilicia Yean and Violeta Bosica®’, a case brought before the Inter-American
Commission on Human Rights, illustrated clearly the potential use of judicial or
quasi-judicial mechanisms for challenges alleging discrimination in the provision
of education. Here the Dominican Republic argued that the plaintiff’s claim of
violation of the right to nationality and to education was inadmissible on the
grounds of failure to exhaust domestic remedies. The Commission countered
by asserting that as effective domestic remedies did not exist in the Dominican
Republic, the challenge was admissible.

In Autism Europe v France®® the European Committee of Social Rights
identified a number of positive obligations on states in the fulfilment of the right
to education within the European Social Charter. Here the Committee specifically
recalled the prohibition of direct and all forms of indirect discrimination.

Finally, in the case of people with disabilities, of particular relevance is the
role of courts and quasi-judicial tribunals in providing remedies for breaches
of the right to education. Preliminary research has identified relevant cases in
numerous jurisdictions, including Argentina, Australia, Canada, Colombia, Costa
Rica, India, Ireland, Israel and the United States of America: Purvis v New South
Wales (Department of Education and Training) [2003] HCA 62; Eaton v Brant
County Board of Education [1997] 1 SCR 241 at 272-273 [67]; Olmstead v L.C.
(98-536) 527 US 581 (1999) 138 E.3d 893; Yated - Non-Profit Organization for
Parents of Children with Down Syndrome v the Ministry of Education, HCJ 2599/00,
Supreme Court of Israel sitting as the High Court of Justice; Mater ]. Rajkumar
Minor rep. by his father and natural guardian Mr. D. Joseph v the Secretary,
Educational Department, Government of Tamil Nadu Secretariat, the Director of
Medical Education, Directorate of Medical Education and the Secretary, Selection
Committee, Directorate of Medical Education. Also see in this volume for autism,
Europe v France in Chapter 9, and Chapter 14. See also Constitutional Court of
Columbia: No. T-429/92, T-036/93, T-298/94, T-329/97, T-513/99, C-559/01,
T-339/05; Camara de lo Contencioso Administrativo de Tucuman, Argentina: No.
62/04; United States Supreme Court: No. 86-728, 80-1002; Sala Constitucional de
la Corte Suprema de Justicia de Costa Rica: No. 14904-06, 9087-06, 2901-06.5*

This growing jurisprudence demonstrates clearly that although the content of
the ‘right to education, as opposed to education as a public service, lacks adequate
clarification, it is justiciable. Indeed the very act of bringing claims, combined with
concomitant jurisprudence, can serve only to allow a better understanding of its
content. In this respect the role of judicial and quasi-judicial decision-making, at the
international, regional and national levels, in informing, reflecting and changing
values in the community, must not be underestimated. Further, it implicates the

647. Case No. 12.189.

648. Complaint No. 13/2002.

649. Muioz, V. Report of the Special Rapporteur on the Right to Education. A/HRC/4/29,
19 February 2007.
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need for the development and strengthening of adequate and effective national
legal protection schemes and the active and effective participation of civil society
in these schemes.

As noted above, I have chosen to comment in depth on two specific issues:
the education of girls and the education of persons with disabilities. The aim is to
illustrate the specific issues facing these communities, and also to link and provide
illustrative working examples of a number of recurrent themes in the chapter. I
now therefore turn from the general to the specific and open with the right to
education for girls.

8.2. THE RIGHT TO EDUCATION FOR GIRLS

I begin this section with a few statistics and then very briefly address the socio-
cultural context of these statistics. Failure to take full cognizance of this context
will lead to failure in entrenching improvements in education for girls. So too, of
course, will a failure by international and domestic actors to take full cognizance
of the need to entrench any such improvements in human rights. Until entrenched
in human rights, inadequate resourcing of education and inadequate relevant
legislation, policy and jurisprudence, which are so apparent worldwide, will
continue. I end this section with a non-exhaustive list of recommendations aimed
at governments, in the hope that they have sufficient political will to take steps to
ensure thei