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PREFACES

Koichiro MATSUURA Mary ROBINSON
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of the United Nations Educational, Secretary-General of the World Conference

Scientific and against Racism, Racial Discrimination, Xenophobia

Cultural Organization and Related Intolerance



acial discrimination is a priority. The Constitution of the Organization

firmsin its Preamble that “the denial of the democratic principles of the

dignity, equality and mutual respect of men and the propagation, in their place, through

ignorance and prejudice, of the doctrine of inequality of men and races’ was the main

cause of the Second World War. The main aim of UNESCO, asAvrticle 1 of the Constitution

stipulates, isto “... contribute to peace and security ... in order to further universal respect
... for human rights and fundamental freedoms”.

In its early years, UNESCO sponsored a vast programme of research in order to
reveal the pseudo-scientific character of racist doctrines and theories. Four statements,
prepared between 1950 and 1967 by eminent specialists, emphasize that biological
differentiation of races is without foundation and that racist theories and racial prejudice
have no scientific grounds. UNESCO adopted one of the first international binding instru-
ments specifically aimed at the struggle against discrimination. The Convention against
Discrimination in Education adopted in 1960 contains a well-elaborated definition of
discrimination as “any distinction, exclusion, limitation or preference, which, being based
on race, colour, sex, language, religion, political or other opinion, nationa or socia
origin, economic condition or birth has the purpose or effect of nullifying or impairing
equality of trestment in education...”. The Declaration on Race and Racial Prejudice
adopted by UNESCO in 1978 marked an important step forward in strengthening the
legal basis for the struggle against racia discrimination. Over the years, UNESCO has
undertaken activities tackling the very roots of racial prejudice and racist stereotypes.
Education, research and information have always served as mgor means to eliminate
discrimination.

However, this objective is still far from being achieved. Racial discrimination and
racist stereotypes till persist and are causes for violent conflicts in many parts of the
world. They have acquired new dimensions and new forms and are becoming increas-
ingly manifest in the economic, social and cultura fields. Young people are still being
contaminated with racist and xenophobic attitudes towards those who are different.

UNESCO considers that the convening of the World Conference against Racism,
Racia Discrimination, Xenophobia and Related Intolerance is an extremely important
and pertinent initiative at the beginning of a new century and a new millennium. It will
give anew impetus to efforts at national and international levels directed towards creating
aworld freefrom racism and racial discrimination. In paying tribute to the United Nations,
and in particular to Mary Robinson, the United Nations High Commissioner for Human
Rights and Secretary-Generd of the World Conference, for al the efforts to make the
World Conference a breakthrough in the combat against racism, | express the hope that
this publication will help to achieve the aims of our common struggle for equa dignity

and equal opportunities for all.
W

Koichiro MATSUURA

S:ce its very creation, UNESCO has considered that the elimination of



lie at the root of many of the world's conflicts. It is important that we

understand these phenomena fully by tracing them back to their origins
and examining the extent of their impact. This collection of perspectives on different
aspects of racism is intended to cast light on these issues. | believe that it will perform
a very useful function in that regard.

The international community is making a particular effort this year to tackle
issues of racism, xenophobia and intolerance. The Durban Conference against Racism,
Racial Discrimination, Xenophobia and Related Intolerance will examine the whole
range of issues and seek to devise strategies to combat these evils effectively. This is
also the Year of Dialogue Among Civilizations and thus an occasion for more intense
dialogue between different civilizations and societies. Much prejudice is based on
ignorance so it can only be helpful to increase our understanding of each others’ tradi-
tions, beliefs and perspectives.

Racism and xenophobia are powerfully present in the modern world. They mani-
fest themselves through intolerance, which is a refusal to accept difference as a gift
rather than a threat, and through discrimination which can take many different forms.
Racism strikes at the most fundamental principle of human rights — that everyone is
born equal in dignity and rights — and undermines the rights of many people: minori-
ties, indigenous peoples, migrants, refugees, asylum seekers and other vulnerable
groups. It is the springboard for extreme nationalism and racial and ethnic intoler-
ance. It polarizes societies, pitting community against community. It hasled to genocide
in Rwanda and mass killings, torture and rape in the former Yugoslavia

A significant aspect of racism is that no country can claim to be free of its
malign influence. Its targets are often women, children and the elderly who may find
themselves subject to multiple discrimination. That is why the Durban Conference is
so important. It must bring home the reality of racism in al of our societies, renew
our determination to implement internationally agreed standards against racism and
discrimination, reinforce national human rights ingtitutions and find meaningful remedies
for the victims of racism.

I commend Mr. Koichiro Matsuura and UNESCO for their timely initiative in
compiling this important volume of contributions on how we can step up the fight
against racism. | hope it has the widest possible readership.

Mary ROBINSON

As well as being destructive forces in themselves, racism and xenophobia
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The United Nations System Standard Setting
Instruments and Programmes to Combat Racism
and Racial Discrimination

Janusz Symonides

Introductory remarks

The struggle for the elimination of all forms of discrimination conducted by
the United Nations system from the moment of its creation is a very important
element in the efforts of the international community to assure full implemen-
tation and observance of human rights. Racial discrimination, violation of rights
of persons belonging to vulnerable groups, minorities, indigenous people, immi-
grant workers or aliens should be also seen as the cause for serious conflicts
and danger for international peace and stability. As the Preamble of the Universal
Declaration of Human Rights states so convincingly: “... recognition of the
inherent dignity and of equal and inalienable rights of all members of the human
family is the foundation of freedom, justice and peace in the world”.

The United Nations has been successful in the elimination of such insti-
tutional forms of racial discrimination as colonialism and apartheid. Nevertheless
racism, racial discrimination, xenophobia and all kinds of related intolerance have
not disappeared. They persist in the new century and, as declafed/ibipn
for the 2% Century they are rooted in fear — fear of what is different, fear of
the other, fear of the loss of personal security. The horrors of racism — from
slavery to the Holocaust, to apartheid, to ethnic cleansing — are still with us in
various forms.

Discrimination — considered as any distinction, exclusion, restriction or
preference aimed at the denial or refusal of equal rights and their protection —
is the very negation of the principle of equality and an affront to human dignity.
It is a flagrant violation of the basic principle, proclaimed by Article 7 of the
Universal Declaration of Human Rights, that all human beings “... are equal
before the law and are entitled without any discrimination to equal protection
of the law”.

The Charter of the United Nations, in Articles 1, 55 and 75, speaks three
times about “respect for human rights and for fundamental freedoms for all,
without distinction as to race, sex, language, or religion”. Article 2 of the
International Covenant on Civil and Political Rights obliges States Parties to



respect and to ensure to all individuals their rights: “... without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion,
national or social origin, property, birth or other statubleither the Universal
Declaration of Human Rights nor the International Covenant define ‘discrimi-
nation’. A definition of this term can only be found in conventions and
declarations dealing with specific types or forms of discrimination.

For the purpose of the International Labour Organisation (ILO)
Convention (N° 111) concerning Discrimination in Respect of Employment and
Occupation, the term ‘discrimination’ includes any distinction, exclusion or
preference made on the basis of race, colour, sex, religion, political opinion,
national extraction or social origin, which has the effect of nullifying or
impairing equality of opportunity or treatment in employment or occupation.

During its 37 session in 1989, the United Nations Human Rights
Committee, in its general comment, gave the following definition of discrimi-
nation: “... any distinction, exclusion, restriction or preference which is based
on any ground such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status, and which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or
exercise by all persons on an equal footing, of all rights and freeéloms”

The enjoyment of human rights and fundamental freedoms on an equal
footing does not mean identical treatment in every instance. Human rights
instruments allow in some cases differentiation in the enjoyment of political
rights on the grounds of age or citizenshiphe UNESCO Convention Against
Discrimination in Education of 1960, in Article 2, specifies three situations
which lead to differentiation in access to educational institutiansl which,
under certain conditions, shall not be deemed to constitute discrimination.

Measures undertaken by the United Nations system
to combat racism and racial discrimination

Already on 19 November 1946, during its 1st session, the General Assembly
adopted resolution 103/1 in which it declared: “... that it is in the higher inter-
ests of humanity to put an immediate end to religious and so-called social
persecution and discrimination”.

Since the adoption of this resolution, United Nations bodies have consid-
ered the question of racial discrimination mainly in the context of the struggle
against apartheid and of non-self-governing and trust territories. In 1959 and
1960, the outbreak of manifestations of racial prejudice and religious intoler-
ance, which were reminiscent of the crimes and outrages committed by the
Nazis prior to and during the Second World War in several European coun-
tries, led to a series of resolutions of the General Assembly whereby it
condemned manifestations and practices of racial, religious and national hatred



and called upon the governments of all States to take all necessary measures
to prevent them.

United Nations Declaration on the Elimination
of All Forms of Racial Discrimination.

On 20 November 1963, the General Assembly, alarmed by the manifestation
of racial discrimination still in evidence in some areas of the world, adopted
the United Nations Declaration on the Elimination of All Forms of Racial
Discrimination. In the preamble, it states that any doctrine of racial differen-
tiation or superiority is scientifically false, morally condemnable, socially unjust
and dangerous, and there is no justification for racial discrimination either in
theory or in practice.

In Article 1, the Declaration underlines that discrimination between
human beings on the ground of race, colour or ethnic origin is an offence to
human dignity and shall be condemned as a denial of the principles of the
United Nations Charter and a violation of the human rights and fundamental
freedoms proclaimed in the Universal Declaration. It is an obstacle to friendly
and peaceful relations among nations and as a fact capable of disturbing peace
and security among peoples. In Article 4, it calls on all States to take effective
measures to revise governmental and other public policies and to rescind laws
and regulations which have the effect of creating and perpetuating racial discrim-
ination where it still exists. It further urges the United Nations, its specialized
agencies, States and non-governmental organizations to do all in their power
to promote energetic actions which, by combining legal and other practical
measures, will make possible the abolition of all forms of racial discrimina-
tion. As the Declaration is not legally binding, the General Assembly therefore
started work on the elaboration of a convention on this subject.

International Convention on the Elimination of
All Forms of Racial Discrimination

Two years later, on 21 December 1965, the General Assembly adopted the Inter-
national Convention on the Elimination of All Forms of Racial Discriminétion

Article 1 of the Convention defines ‘racial discrimination’ as any distinc-
tion, exclusion, restriction or preference based on race, color, descent, or national
or ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on a equal footing, of human rights and
fundamental freedoms, in the political, economic, social, cultural or any other
field of public life.

The achievement of equality not ordg jurebut alsode factodemands
sometimes that an affirmative action be taken by States to diminish or elimi-
nate conditions which cause discrimination of individuals or groups of the
population. Such actions may involve preferential treatment. In this respect,



Article 1 of the Convention also provides that any special measures taken for
the sole purpose of securing adequate advancement of certain racial or ethnic
groups or individuals requesting such protection as may be necessary in order
to ensure their equal enjoyment or exercise of human rights and fundamental
freedoms shall not be deemed racial discrimination if such measures do not
lead to the maintenance of separate rights for different racial groups and are
not continued after the achievement of their objectives.

States Parties are obliged not to engage in any act or practice of racial
discrimination; not to sponsor, defend or support racial discrimination; to take
effective measures to review governmental, national and local policies, and to
amend, rescind or nullify any laws and regulations which have the effect of
creating or perpetuating racial discrimination. They particularly condemn racial
segregation and apartheid and undertake to prevent, prohibit and eradicate all
practices of this nature in territories under their jurisdiction.

Apart from spelling out the obligations of States Parties the Convention
established the Committee on the Elimination of Racial Discrimination (CERD).
It was the first treaty body created by the human rights instrument to monitor
and review the implementation of the Convention. In accordance with Article
9, States Parties are obliged to submit a report on the legislative, juridical,
administrative or other measures which they have adopted and which give effect
to the Convention which also provides, in Article 11, for State to State
complaints. A third procedure makes it possible for an individual or a group
of persons who claim to be victims of racial discrimination to lodge a complaint
(communication) to the Committee against their State, if this State is a Party
to the Convention and has declared that it recognizes the competence of the
Committee to receive such complaints. The Convention is now binding for
more than 157 States.

Actions of the United Nations aimed at the mobilization
of the world public opinion

The International Conference on Human Rights (Tehran, 1968) considered
various aspects of the problem of racial discrimination. The Proclamation of
Tehran declared: “The peoples of the world must be made fully aware of the
evils of racial discrimination and must join in combating them. All ideologies
based on racial superiority and intolerance must be condemned and resisted”.

The multidimensional activities of the United Nations against racial
discrimination have been intensified within the framework of three Decades for
Action to Combat Racism and Racial Discrimination. The first covered the
period 1973-1983.Speaking about the goals of the first Decade, in its resolu-
tion 3051 (XXVIII) of 2 November 1973, the General Assembly stressed that
it should help: “... to promote human rights and fundamental freedoms for all,
without distinction of any kind on grounds of race, colour, descent or national
or ethnic origin, especially by eradicating racial prejudice, racism and racial



discrimination; to arrest any expression of racist policies and to eliminate the
persistence of racist policies and to counteract the emergence of alliances based
on mutual espousal of racism and racial discrimination”.

The First World Conference to Combat Racism and Racial Discrimination
was held in Geneva in 1978, at the mid-point of the first Decade. Its Declaration
and Programme of Action reaffirmed the inherent fallacy of racism and the
threat it posed to friendly relations among peoples and nations. It specifically
condemned apartheid as a crime against humanity, an affront to the dignity of
mankind and a threat to peace and security in the world. In addition, it recom-
mended that, because of the severe economic inequalities that resulted from
racial discrimination, efforts to combat racism should include measures aimed
at improving the living conditions of men and women. The Second World
Conference to Combat Racism and Racial Discrimination, held in Geneva in
1983, reviewed and assessed the activities undertaken during the Decade and
formulated specific measures to ensure the implementation of the United Nations
instruments to eliminate racism, racial discrimination and apartheid.

The General Assembly proclaimed the Second Decade for Action to
Combat Racism and Racial Discrimination, for 1983-1993. The Programme of
Action for the Second Decade focused on the elimination of apartheid, and
requested that the Security Council consider the imposition of mandatory sanc-
tions against the Government of South Africa. The Programme called upon the
mass media to play a role in disseminating information on methods and tech-
niques to be used in combating racism, racial discrimination and apartheid.

The Third Decade to Combat Racism and Racial Discrimination was
proclaimed by the General Assembly on 20 December 1993 for the period
1993-2003. The Plan of Action for the Third Decade foresees activities against
racism and racial discrimination at the international, regional and national level,
basic research and studies, coordination and reporting and through the regulation
of system-wide consultations. The Third Decade takes a broader view of racism,
including the realization that all societies in the world are affected and hindered
by discrimination. The international community has undertaken to determine
the basic roots of racism and to call for the changes necessary to prevent the
eruption of conflicts caused by racism or racial discrimination. By necessity,
ethnic cleansing and genocide have come under consideration, as well as the
institutionalization of xenophobia, as some States practise measures against
migrant workers.

The Vienna Declaration and Programme of Action, adopted at the World
Conference on Human Rights in June 1993, considered the elimination of
racism and racial discrimination, in particular in their institutionalized forms
such as apartheid, or resulting from doctrines of racial superiority or exclu-
sivity or contemporary forms and manifestations of racism, as a primary
objective for the international community. It also called upon the United
Nations organs and specialized agencies to strengthen their efforts to imple-
ment the Programme of Action relating to the Third Decade. The World



Conference also appealed to the international community to contribute gener-
ously to the Trust Fund for the Decade.

In 1993, the Commission on Human Rights appointed a Special
Rapporteur to study both institutional and indirect forms of racism and racial
discrimination against national, ethnic, linguistic and religious minorities and
migrant workers throughout the wofld

In resolution 1999/78 on racism, racial discrimination, xenophobia and
related intoleranégethe Commission expressed its deep concern that, despite
continuing efforts, racism, racial discrimination, xenophobia and related
intolerance, as well as acts of racist violence, persisted and were even growing
in magnitude, incessantly adopting new forms, including new tendencies to
establish policies based on racial, religious, ethnic, cultural and national supe-
riority or exclusivity. It expressed its unequivocal condemnation of all forms of
racism and racial discrimination and asked all governments, intergovernmental
and non-governmental organizations to supply information to the Special
Rapporteur.

Declaration on Race and Racial Prejudice

UNESCO'’s stand against racism was already determined by its Constitution
which declares in its Preamble: “... the great and terrible war which has now
ended was a war made possible by the denial of the democratic principles of
the dignity, equality and mutual respect of men, and by the propagation, in their
place though ignorance and prejudice, of the doctrine of the inequality of men
and races”.

In 1948, the United Nations Economic and Social Council (ECOSOC)
urged UNESCO to adopt a programme concerning racist doctrines designed to
remove racial prejudice. In response to this appeal, the Organization undertook
a number of studies which brought to light the completely unscientific foun-
dations of racism.

UNESCO convened several meetings of specialists to consider various
manifestations and aspects of racism. In 1950, a group of eminent experts
prepared a Statement on Race, followed in 1951 by a Statement on the Nature
of Race and Race Differences. Both statements emphasized that biological
differentiation of races is without foundation, and unequivocally rejected theo-
ries of racial superiority. In 1964, Proposals on Biological Aspects of Race
were elaborated. This text emphasized the predominance of historical, social
and cultural factors in the explanation of differences between populations living
in different geographical areas of the world. The fourth Statement on Race and
Racial Prejudice was drawn up in 1967 and elucidated racist theories and racial
prejudice.

In 1972, the UNESCO General Conference called for the preparation of
a declaration which would take into account the findings of the Statements and
present a set of universally applicable principles which could be recommended



to Member States. Consequently, the General Conference, at ggs¥ion in

1978, solemnly adopted, by acclamation, the Declaration on Race and Racial
Prejudice which states that all human beings belong to a single species and are
descended from a common stock; that they are born equal in dignity and rights
and all form an integral part of humanity. Racial prejudice, historically linked
with inequalities in power and reinforced by economic and social differences
between individuals and groups, is qualified by this instrument as being totally
without justification.

The Declaration proclaims that the diversity of life styles and the right
to be different may not in any circumstances serve as a pretext for racial prej-
udice. The State has prime responsibility for ensuring human rights and
fundamental freedoms and it should take all appropriate steps to prevent, prohibit
and eradicate racism, racist propaganda, racial segregation and apartheid.

Since the adoption of the Declaration, the Director-General has submitted
five reports on its implementation to the General Conference at its 1980, 1983,
1987, 1991 and 1995 sessions. These reports are based on information provided
by Member States.

Declaration on Fundamental Principles Concerning

the Contribution of the Mass Media

to Strengthening Peace and International Understanding,
to the Promotion of Human Rights and to Countering
Racialism, Apartheid and Incitement to War

The mass media, radio, television, newspapers may and should play an impor-
tant role in the efforts aimed at the consolidation of peace, in the elimination
of all forms of discrimination, in the promotion of human rights and funda-
mental freedoms, in the shaping of behavioural patterns. This idea led to the
adoption in 1978, by the General Conference, of the UNESCO Declaration on
Fundamental Principles Concerning the Contribution of the Mass Media to
Strengthening Peace and International Understanding, to the Promotion of
Human Rights and to Countering Racialism, Apartheid and Incitement to War.

Work on the Declaration started in 1970 and continued in an atmosphere
of controversy concerning, in particular, the problem of governmental control
of the media. After a number of drafts and projects elaborated by intergovern-
mental meetings of experts and the UNESCO Secretariat, it became possible
to arrive at a text which, seen by some as ‘... the least objectionable of a series
of bad alternatives’ or as ‘... an honorary compromise’ by others, was in the
end unanimously adopted.

In its Preamble, the Declaration recalls the provisions of international

convention8 which oblige States Parties to adopt immediate and positive
measures assigned to eradicate all incitement to, or acts of, racial discrimination,



and agree to prevent any encouragement of the crime of apartheid and similar
segregation policies or their manifestations.

Article | states that the strengthening of peace, and international under-
standing, the promotion of human rights and the countering of racialism,
apartheid and incitement to war demand a free flow and a wider and better
balanced dissemination of information. As formulated in Article 1ll, the mass
media, by disseminating information on the aims, aspirations, cultures and needs
of all peoples, contribute to eliminating ignorance and misunderstanding
between peoples, to make nationals of a country sensitive to the needs and
desires of others, to ensure the respect of the rights and dignity of all nations,
all peoples and all individuals.

The Declaration does not call for State control of the media and does
not speak about governmental responsibilities. It stresses that it is indispens-
able, with due respect for constitutional provisions and for the applicable
international instruments, to create and maintain throughout the world condi-
tions which make it possible for organizations and persons professionally
involved in the dissemination of information to achieve the objectives of this
Declaration. Therefore it should be considered rather as a help in the applica-
tion of a code of ethics by professional organizations, educators, journalists and
other agents of the mass media and those who assist them in performing their
functions.

United Nations system instruments
against discrimination of persons belonging
to vulnerable groups

In its General Recommendation XXIV concerning Article 1 of the Convention,
the Committee on the Elimination of Racial Discrimination stated that: “...
according to the definition given in Article 1, paragraph 1, of the International
Convention on the Elimination of All Forms of Racial Discrimination, the
Convention relates to all persons who belong to different races, national or
ethnic groups or to indigenous peopfés”

Persons belonging to minorities

Neither the protection of minorities nor the rights of persons belonging to
minorities were mentioned in the United Nations Charter. In 1947, the United
Nations Secretariat took the view that the League of Nations minority system
had been replaced by a new universal and individualistic conception of human
rights. Nevertheless, the protection of minorities was not completely forgotten
as ECOSOC authorized the Commission on Human Rights to make a recom-
mendation on this subject.
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The United Nations General Assembly, in resolution 217C(lll), whilst
declaring that the United Nations cannot remain indifferent to the fate of minori-
ties, added that: “... it is difficult to adopt a uniform solution to this complex
and delicate question, which has special aspects in each State in which it arises”.

In a memorandum entitleBefinition and Classification of Minorities
submitted by the Secretary-General to the United Nations Sub-Commission on
Prevention of Discrimination and Protection of Minorities in 1950, a classifi-
cation based on eight criteria comprised nearly thirty different groups.

On 10 December 1948, the General Assembly invited the Commission on
Human Rights to make a thorough study of the problem of minorities so that
the United Nations might take effective measures for their protection. In accor-
dance with this request, between 1948 and 1955, the Sub-Commission undertook
a number of studies concerning the status and classification of minorities.

In 1977, the Special Rapporteur of the Sub-Commission prepared a study
on the rights of persons belonging to ethnic, religious and linguistic minori-
ties®. The study analysed concept of a minority; presented the international
protection of persons belonging to ethnic, religious and linguistic minorities
since 1919; their position in the society in which they live, as well as the appli-
cation of the principles set forth in Article 27 of the International Covenant on
Civil and Political Rights.

The Sub-Commission decided to prepare a report on national experiences
regarding peaceful and constructive solutions of problems involving minori-
ties? The Special Rapporteur presented the final report in 1993.

Though the protection of minorities was not recognized in normative
instruments adopted by the United Nations system, the rights of persons
belonging to minorities are mentioned in several of them. The first international
convention adopted after 1945 which contains provisgpsessis verbislating
to the rights of persons belonging to minorities was the UNESCO Convention
against Discrimination in Education of 1960. The States Parties to the Convention
agreed in Article 5, paragraph 1(c): “... it is essential to recognize the right of
members of national minorities to carry on their own educational activities,
including the maintenance of schools and, depending on the educational policy
of each State, the use or the teaching of their own language”.

The International Covenant on Civil and Political Rights is of particular
importance in this context as its Article 27 states: “In those States in which ethnic,
religious or linguistic minorities exist, persons belonging to such minorities should
not be denied the right, in community with the other members of their group, to
enjoy their own culture, to profess and practice their own religion, or to use their
own language”.

This provision gives, if the conditions foreseen by the Optional Protocol
to the International Covenant on Civil and Political Rights are fulfilled, the
possibility for individuals to present communications to the Human Rights
Committee concerning the violation of their rights. The implementation of
Article 27 is also verified through the reporting system.
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Article 27, with a small modification, was incorporated in the Convention
on the Rights of the Child of 1989 which, in its Article 30, stipulates: “In those
States in which ethnic, religious or linguistic minorities or persons of indige-
nous origin exist, a child belonging to such a minority or who is indigenous
shall not be denied the right, in community with other members of his or her
group, to enjoy his or her own culture, to profess and practice his or her own
religion, or to use his or her own language”. The implementation of this provi-
sion is subject to the verification procedure based on reports presented to the
Committee on the Rights of the Child.

Declaration on the Rights of Persons
Belonging to National or Ethnic,
Religious and Linguistic Minorities

On 18 December 1992, the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities was adopted by the
General Assembty Thus the work which had been started by the Commission
on Human Rights in 1978 by the establishment of a working group came to a
successful conclusion. The Declaration formulates the obligation of States to
protect the existence and identity of minorities within their respective territories.

Among the rights of persons belonging to minorities it lists: the right to
enjoy their own culture; to profess and practice their own religion; to use their
own language; to participate effectively in cultural, religious, social, economic
and public life, as well as in the decision-making process concerning the
minority to which they belong; to establish and monitor their own associations;
to establish and maintain without any discrimination, free and peaceful contacts
with other members of their group or other citizens of other States to whom
they are related by national or ethnic, religious or linguistic ties. To eliminate
any misinterpretation, it providesxpressis verbighat nothing in its text may
be construed as permitting any activity contrary to the purposes and principles
of the United Nations, including sovereign equality, territorial integrity and
political independence of States.

The Declaration foresees a number of measures to be taken by States to
ensure that persons belonging to national minorities may exercise fully and
effectively all their human rights and fundamental freedoms without any
discrimination and in full equality before the law and to enable them to express
their characteristics and develop their culture, language, religion, traditions and
customs, except where specific practices are in violation of national law and
contrary to international standards. Adequate opportunities to learn their mother
tongue should be provided. States should, where appropriate, take measures to
encourage knowledge of the history, traditions, language and culture of the
minorities existing within their territory as this is important for assuring non-
discrimination and to enable them to participate fully in economic progress and
development in their country.
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Vienna Declaration and Programme of Action

In its paragraph 19, the Vienna Declaration stresses the importance of the promo-
tion and protection of the rights of persons belonging to minorities and the
contribution of such promotion and protection to the political and social stability
of the States in which such persons live. The World Conference on Human
Rights reaffirmed that States are obliged: “... to ensure that persons belonging
to minorities may exercise fully and effectively all human rights and funda-
mental freedoms without any discrimination and in full equality before the law
in accordance with the Declaration on the Rights of Persons Belonging to
National or Ethnic, Religious and Linguistic Minorities”.

The Commission on Human Rights authorized the Sub- Commission to
establish an inter-sessional Working Group to promote the rights of persons
belonging to minorities. The Working Group held its first session in 1995. In
1999, the Commission affirmed that specific measures and the creation of favor-
able conditions for the protection of persons belonging to minorities which
ensure effective non-discrimination and equality for all, contribute to the preven-
tion and peaceful solution of human rights violations and situations involving
minorities*.

Indigenous people

In 1971, the Sub-Commission was authorized by ECOSOC to make a study of
the problem of discrimination against indigenous populations. A world-wide

review carried out by the Special Rapporteur discovered their considerable
discrimination and called for a series of measures aimed at. the improvement
of this situation. In 1982, the Sub-Commission established a working group to
prepare a draft declaration on the rights of indigenous peoples. The draft,
completed in 1993, was transmitted for comments to governments and non-
governmental organizations and, subsequently, to the Commission on Human
Rights. Due to the fact that some articles of the draft declaration concerning,
inter alia, the right to self-determination or land rights are controversial, the

Commission has not yet transmitted it to the General Assembly for adoption.

The World Conference on Human Rights recognized the inherent dignity
and the unique contribution of indigenous people to the development and
plurality of society. States should ensure the full and free participation of indige-
nous people in all aspects of society, in particular in matters of concern to them
and should take concerted positive steps to ensure respect for all human rights
and fundamental freedoms of indigenous people, on the basis of equality and
non-discrimination.

The General Assembly, as requested by the World Conference proclaimed
an International Decade of the World’s Indigenous People (1994:2@0w)
adopted a Programme of Action fottitThe General Assembly affirmed that
a major objective of the Decade is the adoption of a Declaration on the Rights
of Indigenous People.
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As the elaboration of such a Declaration by the Commission on Human
Rights and the General Assembly will take some time, the only normative
instrument on this subject is Convention (N° 169) concerning Indigenous and
Tribal Peoples in Independent Counttiesaadopted by the ILO in 1989. It
provides: “Indigenous and tribal peoples shall enjoy the full measure of human
rights and fundamental freedoms without hindrance or discrimination ...” and
adds that: “Special measures shall be adopted as appropriate for safeguarding
the persons, institutions, property, labour, cultures and environment of the people
concerned”.

Migrant workers and their families

The question of maltreatment and discrimination of migrant workers and their
families was included on the agenda of ILO after the Second Worlt &¥ialr,

since the 1970s, on the agenda of the United Natidins1972, ECOSOC
adopted resolution 1706(LIII) in which it expressed deep concern over unlawful
treatment of migrant workers which was close to slavery or forced labour. A
few months later, the General Assembly reiterated this concern and, noting the
discrimination of which foreign workers were the victims in certain countries

of Europe, called upon the governments concerned to end this discriminatory
treatment. It requested the Commission on Human Rights to consider the
exploitation of labour through illicit and clandestine trafficking. The question
was then presented to the Sub-Commission which decided to deal with illicit
and clandestine operations and discriminatory treatment of migrant workers in
host countries. A special report on these aspects was prepared and discussed
by the Sub-Commission. From 1976 to 1979, the General Assembly adopted a
series of resolutions on measures to improve the situation and ensure the human
rights and dignity of all migrant workers and called upon the Commission on
Human Rights and ECOSOC to consider the question of migrant workers.

In 1979, the General Assembly decided to create a working group on the
drafting of an International Convention on the Protection of the Rights of All
Migrant Workers and Members of Their Families. After ten years, the group
elaborated a very detailed draft of a Convention comprising 93 articles which,
in 1990, was adopted by the General Assembly.

In Article 2, the Convention explains that the term ‘migrant worker’ refers
to a person who is to be engaged, is engaged or has been engaged in a remu-
nerated activity in a State of which he or she is not a national. Part Il deals
with non-discrimination with respect to their rights and obliges States Parties
to undertake in accordance with the international human rights instruments, to
respect and to ensure to all migrant workers and members of their families the
rights provided for by the Convention without distinction of any kind. Part Ill,
in twenty-eight articles (8-35), enumerates their human rights starting with the
right to leave any State, including their State of origin. Article 11 provides that
no migrant worker or member of his or her family shall be held in slavery or
servitude. For the purpose of reviewing, the application of the Convention fore-
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sees the establishment of a Committee on the Protection of the Rights of All
Migrant Workers and Their Families comprising fourteen experts.

The Convention has not yet entered into force. It demands twenty
ratifications to become binding (by the middle of 2001, it had only received
15 ratifications). The Commission on Human Rights, calls systematically upon
all Member States to consider the possibility of signing and ratifying or acceding
to the Convention as a matter of priority. It also urges countries of destination
to review and adopt, as appropriate, measures to prevent the excessive use of
force and to ensure that their police forces and competent migration authori-
ties comply with the basic standards relating to the decent treatment of migrant
workers and their familiesnter alia throughout the organisation of training
courses on human rights.

Aliens

In 1972, during its 29Session, for the first time the Commission on Human
Rights discussed violations of human rights of individuals who are not citizens
of the country in which they live. A year later ECOSOC requested the
Commission and its Sub-Commission to consider as a matter of priority the
problem of the applicability of existing human rights standards to individuals
who are not citizens of the country in which they live and to suggest which
measures in the field of human rights, including the drafting of a declaration,
are desirable.

In accordance with this request, the Sub-Commission appointed a Special
Rapporteur to carry out the study and to prepare a report which was submitted
to the Sub-Commission in 1976. It contained a manifold analysis of the status
of aliens and, in Annex 1, a draft Declaration on the Human Rights of Individuals
Who are not Citizens of the Country in which They Live. The Sub-Commission
examined the report and requested the Secretary-General to submit the draft
declaration to governments for consideration and comments. The Special
Rapporteur, taking into account the views of governments, prepared a revised
version which was transmitted to the Commission on Human Rights in 1978
and then, through ECOSOC, to the General Assembly.

A final version of the draft Declaration was elaborated by a working
group established by the General Assembly, and The Declaration on the Human
Rights of Individuals Who are not Nationals of the Country in which They
Live was adopted by the General Assembly on 13 December®1985ts
Preamble, the Declaration proclaims that the protection of human rights and
fundamental freedoms provided for in international instruments should also be
ensured for individuals who are not nationals of the country in which they live.
As stipulated in Article 4, aliens shall enjoy in particular the following rights:
to life and security of person; to protection against arbitrary or unlawful inter-
ference with privacy, family, home or correspondence; to be equal before the
courts; to choose a spouse, to marry, to found a family; to freedom of thought,
opinion, conscience and religion; to retain their own language, culture and tradi-
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tions; to transfer abroad earnings, savings or other personal monetary assets.
Subject to such restrictions as presented by law and which are necessary in a
demaocratic society, aliens shall also enjoy the right to leave the country, the right
to freedom of expression, the right to peaceful assembly and the right to own
property alone as well as in association with others. However, the Declaration
does not contain however any provision concerning its implementation.

Prohibition of advocacy of hatred,
prejudice and intolerance
in United Nations instruments

The acceptance by the United Nations of a general principle prohibiting hatred,
prejudice and intolerance against nations, peoples, groups or cultures is the
result of a long process. The United Nations was born of the tragic experiences
of the Second World War to protect future generations from the scourge of war.
Therefore, an early emphasis was placed quite naturally on the prohibition of
war propaganda, genocide and racism.

At present, when the world is faced with a wave of new forms of racism
and xenophobia and when armed conflicts are of an internal character, the
prevention and eradication of hatred between various groups — ethnic or
national, religious and linguistic — are taking on new dimensions and urgency.
In this context, the duty to refrain from the advocacy of hatred, prejudice and
intolerance not only between States but also groups and individuals has
become one of the most important obligations established by international
human rights law.

The Convention on the Prevention and Punishment of the Crime of
Genocide was proposed by tAd Hoc Committee on Genocide which met at
Lake Success in 1948 and prepared a draft taking into account resolution 96 (I).
On 9 December 1948, the General Assembly approved the Convention and opened
it for signature and ratificatich In Article 1, the Contracting States: “... confirm
that genocide, whether committed in time of peace or in time of war, is a crime
under international law which they undertake to prevent and to punish”. From
the point of view of the prohibition of advocacy of hatred, Article 3 is the most
relevant and, among punishable acts, enumerates: “(c) Direct and public incite-
ment to commit genocide;”

The United Nations Declaration on the Elimination of All Forms of Racial
Discrimination contains two articles which can be seen as an important step in
the establishment of the prohibition of hatred, prejudice and intolerance. Article
9 stresses that: “... All incitement to or acts of violence against any race or
group of persons of another colour or ethnic origin shall be punishable under
law... States shall take immediate and positive measures including legislative
and other measures to prosecute or outlaw organizations which promote or
incite to racial discrimination...”.
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Similar provisions, but this time fully binding ones, are enshrined in the
International Convention on the Elimination of All forms of Racial
Discrimination. While repeating the main elements of Article 9 of the
Declaration, Article 4 of the Convention not only speaks about racial discrim-
ination but also mentionscial hatredand adds to the list of measures to be
taken by States Parties that they: “[c] shall not permit public authorities or
public institutions, national or local, to promote or incite racial discrimination”.

The adoption by the General Assembly of the International Covenant on
Civil and Political Rights was a landmark in the acceptance of a general prin-
ciple prohibiting the advocacy of hatred, prejudice and intolerance. In Article
20, paragraph 2, the Covenant declares: “Any advocacy of national, racial or
religious hatred that constitutes incitement to discrimination, hostility or
violence shall be prohibited by law”. Not only advocacy of racial hatred but
also national and religious hatred should be outlawed. Moreover, not only hatred
which leads to discrimination but also hatred which incites hostility and violence
should be prohibited. This article requests States Parties to reflect broadly these
provisions in their legislatich

The State obligation to educate for human rights,
friendship, tolerance and to combat
through education racism and racial discrimination

A number of universal human rights instruments formulate general objectives
and goals of education. The Universal Declaration of Human Rights was the
first among these instruments. In Article 26, paragraph 2, it provides: “ Education
shall be directed to the full development of the human personality and to the
strengthening of respect for human rights and fundamental freedoms. It shall
promote understanding, tolerance and friendship among all nations, racial or
religious groups, and shall further the activities of the United Nations for the

maintenance of peace”.

Adopted by the General Assembly in 1959, the Declaration on the Rights
of the Child, in Principle 10, unequivocally demands: “The child shall be ...
brought up in a spirit of understanding, tolerance, friendship among peoples,
peace and universal brotherhood ...". The formulation that the child “shall be
brought up” means that the declaration addresses this request not only to educa-
tion understood in a formal sense but also, broadly, to all social actors which
influence or create the systems of values and behavioural patterns of the child:
family, religion, mass media and youth organizations.

An important step forward was taken when the UNESCO Convention
against Discrimination in Education of 1960 repeated literally, in its Article 4,
the formulation of the Universal Declaration of Human Rights concerning the
objectives of education. The States Parties to this Convention not only agreed
with this objective but undertook obligations to take all necessary measures to
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ensure its application. Moreover, in Article 7, they agreed that they shall in
their periodic reports submitted to the General Conference of UNESCO, on
dates and in a manner to be determined by it, give information on the legisla-
tive and administrative provisions which they have adopted and other actions
which they have taken for the application of the convefition

A binding agreement concerning the goals of education was reached by
the United Nations in 1966 when the General Assembly adopted the International
Covenant on Economic, Social and Cultural Rights. In Article 13, it stipulates
that States Parties: “... agree that education shall be directed to the full devel-
opment of the human personality and the sense of its dignity, and shall strengthen
the respect for human rights and fundamental freedoms. They further agree that
education shall enable all persons to participate effectively in a free society,
promote understanding, tolerance and friendship among all nations and all racial,
ethnic or religious groups, and further the activities of the United Nations for
the maintenance of peace”.

Although this formulation repeats Article 26 of the Universal Declaration

of Human Rights, it nevertheless contains several important additions. Thus it
speaks about human dignity, formulates democratic requirements that education
‘shall enable all persons to participate effectively in a free society’ , and refers

to racial and religious as well as ethnic groups among which understanding,

tolerance and friendship shall be promoted .The importance of this addition can
be fully evaluated today when ethnic conflicts and violence lead to a new wave

of racial discrimination.

The Convention on the Rights of the Child of 1989 further developed
the goals of education. In Article 29, States Parties agreed that the education
of the child shall be directed to: “... [b] the development of respect for human
rights and fundamental freedoms and for the principles enshrined in the Charter
of the United Nations; ... [d] The preparation of the child for responsible life
in a free society, in the spirit of understanding, peace, tolerance, equality of
sexes, and friendship among all peoples, ethnic, national and religious groups
and persons of indigenous origin”.

Among instruments whickexpressis verbispeak about elimination
through education of racial discrimination and prejudices, the United Nations
Declaration on the Elimination of All Forms of Racial Discrimination of 1963
should be mentioned. It stresses in Article 8 that: “All effective steps shall be
taken immediately in the fields of teaching, education and information, with a
view to eliminating racial discrimination and prejudice and promoting under-
standing, tolerance and friendship among nations and racial groups”.

A similar provision, but this time fully binding, is enshrined in the
International Convention on the Elimination of All Forms of Racial
Discrimination (1965). As stipulated by Article 7, “States Parties undertake to
adopt immediate and effective measures particularly in ‘the fields of teaching,
education, culture and information, with a view to combating prejudices which
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lead to racial discrimination ...”. This wording is broader and stronger than that
of the Declaration.

In the revised general guidelines concerning the form and content of
reports by the States Parttéshe Committee on the Elimination of Racial
Discrimination asks them to report in relation to Article 7 on immediate and
effective measures taken in the fields of teaching, education, culture and infor-
mation with a view to: combating prejudice which leads to racial discrimination;
promoting understanding, tolerance and friendship among nations and racial or
ethnic groups; propagating the purposes and principles of the Charter of the
United Nations, the Universal Declaration of Human Rights, the United Nations
Declaration and International Convention on the Elimination of All Forms of
Racial Discrimination.

The Declaration on Race and Racial Prejudice, in Article 5, paragraph 2,
underlines that: “States, in accordance with their constitutional principles and
procedures, as well as all other competent authorities and the entire teaching
profession, have a responsibility to see that the educational resources of all
countries are used to combat racism, more especially by ensuring that curricula
and textbooks include scientific and ethnical considerations concerning human
unity and diversity and that no invidious distinctions are made with regard to

any people ...".

A similar provision is contained in the ILO Convention (N° 169)
concerning Indigenous and Tribal Peoples in Independent Countries of 1989.
In Article 31, it demands that: “Educational measures shall be taken among all
sections of the national community ... with the object of eliminating prejudices
that they may harbour in respect of these peoples. To this end, efforts shall be
made to ensure that history textbooks and other educational materials provide
a fair, accurate and informative portrayal of the societies and cultures of these
peoples.

The Recommendation concerning Education for International
Understanding, Cooperation and Peace and Education Relating to Human rights
and Fundamental Freedoms, adopted at the sHssion of the General
Conference of UNESCO in 1974, calls upon Member States to take steps to
ensure that the principles of the Universal Declaration of Human Rights and
the International Convention on the Elimination of All Forms of Racial
Discrimination become an integral part of the developing personality of each
child, adolescent, young person or adult, by applying these principles in the
daily conduct of education of each level and in all its fagtmidember States
should encourage a wider exchange of textbooks, especially those concerning
history and geography, and should adopt measures for the reciprocal study and
revision of textbooks and other educational materials in order to ensure that
they are accurate, balanced, up-to-date, without prejudice, and enhance mutual
knowledge and understanding between different peoples.

The Intergovernmental Conference on Education for International
Understanding, Cooperation and Peace and Education Relating to Human Rights
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and Fundamental Freedoms, held in Paris in 1983, recommended extending the
scope of the 1974 Recommendation to the whole of the education system,
including non-formal and higher education. In accordance with the decision
taken by the General Conference during it¢ &3sion in 1985, the permanent
system of reporting on steps taken by Member States to apply the Recom-
mendation was adopted.

On 23 December 1994, the General Assembly proclaimed the ten-year
period beginning sLJanuary 1995 the United Nations Decade for Human Rights
Education. It appealed to all governments to contribute to the implementation
of the Plan of Action for the Decade and requested the United Nations High
Commissioner for Human Rights to coordinate its implementation.

The Plan of Action for the United Nations Decade for Human Rights
Education contains the most comprehensive definition of human rights educa-
tion. It stipulates that human rights education shall be defined as “training,
dissemination and information efforts aimed at the building of a universal culture
of human rights through the imparting of knowledge and skills and the moulding
of attitudes ...”. Five directions of human rights education are listed, namely:
“(a) The strengthening of respect for human rights and fundamental freedoms;
(b) The full development of the human personality and the sense of its dignity;
(c) The promotion of understanding, tolerance, gender equality, and friendship
among all nations, indigenous peoples and racial, national, ethnic, religious and
linguistic groups; (d) The enabling of all persons to participate effectively in a
free society; (e) The furtherance of the activities of the United Nations for the
maintenance of peace”.

*k%k

A culture of human rights can be achieved not only through access to
and knowledge of values but also by imparting and moulding attitudes and
skills. In line with such an assumption, human rights education is a much wider
concept than the study of international and internal human rights standards,
procedures and institutions. It must be understood not as an instruction about
human rights, but as education in human rights and for human rights. This
means that educational institutions should become open, ideal places for the
exercise of tolerance, respect for human rights, the practice of democracy, and
learning about the diversity and worth of cultural identities.

A universal culture of human rights has to embrace and be built on the
rejection and eradication of all forms of racism, xenophobia, racial prejudice
and racial discrimination. It is a long-term goal which can be achieved through
the establishment of a comprehensive system of education, training and public
information aimed at all groups of people, especially women, children, minorities
and indigenous people, embracing all levels of education, formal and non-formal.
Although education has to be seen as a cornerstone in the construction of a culture
of human rights, it cannot be built without the participation of the media which
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at present exert a predominant influence on the forging of attitudes, judgments
and values, that create images and often determine the relation to ‘others’: indi-
viduals, groups, religions or cultures.

A culture of human rights, a culture of understanding, non-discrimination,
tolerance and friendship cannot be constructed without the participation of all
social actors and the whole of civil society. Building such a broad coalition of
partners for human rights education is without a doubt an important goal in
common efforts to eradicate discrimination.
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Thus, for example, Section 283 of the Penal Code of Austria states: “Anyone who
requests or induces others publicly ... to commit hostilities against a group of persons
distinguished by belonging to a race, nation, ethnic group or State, shall be punished
by imprisonment of up to one year”. Section 281.2 of the Criminal Code of Canada
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... as well as to the inculcation of deep respect for human rights and fundamental
freedoms; within the framework of these values the utmost importance should be
attached to the contribution to be made by education to peace and to understanding,
tolerance and friendship among nations and among racial or religious groups”.
General guidelines regarding the form and contents of reports to be submitted by
States Parties under Article 9, paragraph 1, of the Convention.
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The Elimination of Racial Discrimination:
Achievements and Challenges

Rudiger Wolfrum

The prohibition of racial discrimination
in international law

Although the United Nations Charter does not contain a catalogue of human
rights and fundamental freedoms and instead entrusts the General Assembly
with the task of promoting the development of the relevant instruments, it does
formulate the rule of non-distinction as a directly binding prinéiplae United
Nations Charter expressly mentions only four criteria which must not be used
as an excuse for differential treatment: race, sex, language and religiese
criteria were considerably enlarged by the Universal Declaration of Human
Rights of 1948 which adds “colour, political or other opinions, national or
social origin, property, birth or other status” to the catalogue. The Universal
Declaration further states that all persons are equal before the law and are
entitled without any discrimination to equal protection of the law.

All international human rights instruments dealing with the protection of
human rights, either on the universal or the regional level, contain a provision
prohibiting racial discrimination. Compared to the International Convention on
the Elimination of All Forms of Racial Discrimination, they either cover specific
aspects only or are of a more general nature.

The first international treaty to deal with one particular aspect of racial
discrimination was the Convention on the Prevention and Punishment of the
Crime of Genocide of 1948. According to its Article Il, genocide means specific
acts committed with the intent to destroy, in whole or in part, a national, ethnic,
racial or religious group. However, there have been only a few occasions so
far in which the Genocide Convention has been invoked on the international
or national level. This may change when the International Criminal Court,
which will deal with violations of humanitarian law, has taken up its functions.
Since discrimination in respect of employment and occupation is a common
practice, the International Labour Organisation (ILO), in its Declaration of
Philadelphia of 1944, affirmed that all human beings, irrespective of race,
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creed or sex, have the right to pursue both their material well-being and their
spiritual development in conditions of freedom and dignity, of economic secu-
rity and equal opportunity. This principle was transformed into an international
treaty by ILO Convention (N° 111) Concerning Discrimination in Respect of
Employment and Occupation of 1960. It prohibits any distinction, exclusion
or preference made on the basis of race, colour, sex, religion, political opinion,
national extraction or social origin which has the effect of nullifying or
impairing equality of opportunity or treatment in employment or occupation.
The Convention against Discrimination in Education, adopted on 14 December
1960 by the UNESCO General Conference, follows the approach adopted by
the ILO Convention N° 111 and prohibits any discrimination based on race,
colour, sex, language, economic condition or birth which has the purpose or
effect of nullifying or impairing equality of treatment in education. Further
specific aspects of racial discrimination are dealt with in the International
Convention on the Suppression and Punishment of the Crime of Apartheid,
and in the International Convention against Apartheid in Sports. Finally, the
prohibition of racial discrimination is enshrined in: Article 3 of the Convention
relating to the Status of Stateless Persons, 1954; Article 3 of the Convention
relating to the Status of Refugees, 1951; Article 1 of the Convention against
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment;
1984; Article 2 of he Convention on the Rights of the Child, 1989; and in
Article 85, para. 4, of the Additional Protocol (Protocol I) to the Geneva
Conventions of 12 August 1949 on the Protection of Victims of International
Armed Conflicts, 1977.

The two International Covenants on Human Rights of 1966 follow a
more general approach. They copied the catalogue of the Universal Declaration
verbatim States Parties to the Covenants undertake to guarantee that the rights
enunciated in them will be exercised without discrimination of any kind as to
race, colour, sex, language, etc.

The elaboration of the International Convention on the Elimination of
All Forms of Racial Discrimination is the reaction to particular phenomena. On
12 December 1960, the General Assembly in reacting to acts of anti-semitism,
particularly in Germany, condemned all forms of racial, religious and national
hatred in political, economic, social, educational and cultural affairs as a viola-
tion of the United Nations Charter and the Universal Declaration of Human
Rights®. In the subsequent Declaration on the Elimination of All Forms of Racial
Discriminatiort, the General Assembly stated that discrimination between
human beings on the grounds of race, colour or ethnic origin is an offence to
human dignity and shall be condemned as a denial of the principles of the
United Nations Charter and as a violation of the human rights and fundamental
freedoms proclaimed in the Universal Declaration of Human Rights. The
Declaration of 1963 formed the basis of the International Convention on the
Elimination of All Forms of Racial Discrimination adopted and opened for
signature by the General Assembly only two years later.
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In spite of the attempts which have been made to abolish policies and
practices based upon or promoting xenophobic and racist motivations and to
counter theories based upon or endorsing such practices, these theories, poli-
cies and practices are still in existence or are even gaining ground or taking
new forms. A serious new form of racism is reflected in the so-called policy
of “ethnic cleansing”.

Since the manifestation of racism and xenophobia is gaining ground, the
international community has renewed its efforts to combat racism, racial
discrimination, xenophobia and related forms of intolerandde World
Conference on Human Rights has called for the elimination of racism and racial
discrimination as a primary objective for the international communithe
General Assembly of the United Nations has proclaimed a Third Decade to
Combat Racism and Racial Discrimination, from 1993 to 20@3as adopted
a programmeto achieve measurable results in reducing and eliminating discrim-
ination through specific national and international actions. It has further
proclaimed 2001 as the International Year of Mobilization against Racism,
Racial Discrimination, Xenophobia and Related Intoler&énd@ée Commission
on Human Rights has decided to appoint a Special Rapporteur on Contemporary
Forms of Racism, Racial Discrimination, Xenophobia and related Intolétance
Subsequently the Commission made the mandate of the Special Rapporteur
more explicit by requesting him to examine incidents of contemporary forms
of racism, racial discrimination, any form of discriminations against Blacks,
Arabs and Muslims, xenophobia, negrophobia, anti-semitism, and related intol-
erancé? The reason for this action is the “growing magnitude of the phenomena
of racism, racial discrimination, xenophobia and related intolerance in segments
of many societies and the consequences for migrant workers.” Finally, the
Sub-Commission on the Promotion and Prevention of Human Rights suggested
that a world conference be held against racism, racial and ethnic discrimina-
tion, xenophobia and other contemporary forms of intolefdnedich the
General Assembly endorsédrhe conference will be held in South Africa from
31 August to 7 September 2001.

In general, more effective and sustained measures at the national and
international level are necessary to fight all forms of racism and racial discrim-
ination. The International Convention on the Elimination of All Forms of Racial
Discrimination is just one element within this struggle. It has to adjust its
working methods to the new challenges; steps have been taken to that effect
Further steps have to be taken in particular by the High Commissioner for
Human Rights and the Commission on Human Rights, namely to more effec-
tively co-ordinate the efforts to combat racism in all its forms. The establishment
of the Special Rapporteur referred to above has been undertaken without
consulting the Committee on the Elimination of Racial Discrimination (CERD).
Nor does the Special Rapporteur co-operate with CERD even with respect to
States dealt with by both. Given the limited resources set aside for the protec-
tion of human rights such duplication of efforts should be avoided.
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The prohibition of racial discrimination
according to the International Convention
on the Elimination of

All Forms of Racial Discrimination

According to Article 2, States Parties to the Convention are under an obligation
to pursue a policy of eliminating racial discrimination in all its forms. States
Parties are obliged not to engage in acts or practices of racial discrimination,
not to sponsor or support racial discrimination by any persons or organizations
and to review governmental, national and local policies with a view to elimi-
nating any laws, regulations or practices of a discriminatory nature or effect. In
accordance with this fundamental obligation, States Parties guarantee the right
to everyone, without distinction as to race, colour, or national or ethnic origin,
to equality before the law and in the enjoyment of civil, political, economic,
social and cultural rights as referred to in Article 5 of the Convention. Further,
States Parties have undertaken to bring to an end, by all appropriate means,
racial discrimination by any persons, groups or organizations. Certain offences
have to be declared as an offence punishable b¥; lavganizations which
promote and incite racial discrimination are to be prohibited and the participa-
tion therein is to be punished. States Parties have further undertaken to adopt
measures in the field of teaching, education, culture and information with a view
to combating prejudices which lead to racial discrimination. Finally, the
Convention opens the possibility of affirmative actions vis-a-vis ethnic groups.

The core provision of the Convention is Article 1, para. 1 defining the
notion of racial discrimination; paras. 2 and 3 of the same article define cases
when the Convention does not apply. Para. 4 deals with temporary measures
and in that respect overlaps with Article 2, para. 2, of the Convention.

CERD has so far not made an attempt to further specify what is meant by
the notion of race as referred to in Article 1, para. 1, of the Convention (“... any
distinction, exclusion, restriction or preference based on race, colour, descent,
or national or ethnic origin ..¥) In general, it was felt that there was no need
to do so since the terms of reference in Article 1, para. 1, of the Convention
are broad enough to cover all situations the Convention attempts to eliminate.
In particular the Committee can resort to descent or national or ethnic origin.
However, occasionally States Parties questioned whether the Convention was
applicable to them at all or whether it was appropriate to refer to a particular
group as falling under the scope of the Convention. For example, Mr. Lamptey
asserted that nations of the Democratic Republic of Congo (former Zaire) were
all of the same stock and there existed no racial or ethnic differences in that
State Party. This approach was rejected by the majority of the Committee
which looked upon ethnic diversity as a means of enriching cultural life.
Developments in 1998 drastically proved how wrong it was to accept the
approach advanced by the Government of the Democratic Republic of Congo
that the population of this country was ethnically homogenous. The same
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approach was taken by the representative of Mexico at treed48ion of CERD

in 1995, for example, and by other States Parties particularly from Latin America
and Asia, and by the representative of Burundi at thes&8sion in 1996. They

all alleged that their population was mixed and that one could not speak of
differences as of race. In particular the representative of Burundi held that the
differentiation between Hutu and Tutsi was introduced by the colonial powers
and did not reflect the realities of life. When India stated in its réploat the

caste system did not fall under the jurisdiction of CERD, the majority of experts
argued that since one became member of a caste by birth this was a matter of
descent and therefore fell under Article 1, para. 1, of the Convention. At the
50" Session, Irag objected to questions concerning the Arabs living in the
marshes since they were Arabs and belonged to the majority of the population.

CERD has in its majority never accepted such statements. It has referred
to the broad wording of Article 1, para. 1, of the Convention and its General
Recommendation VIl (1990) according to which individuals are generally iden-
tified as being members of a particular racial or ethnic group by way of
self-identificatio®. Thus they do not depend upon objective criteria. A group
may also be identified as such by the dominant population in a country although
it does not regard itself as being ethnically or racially different. Apart from that,
reference has been made in this context by CERD to the linguistic differences
or to the affiliation to a distinct religion serving as indicators for the existence
of particular groups.

States Parties claiming ethnic conformity or denying the existence of
particular ethnic groups often do so in order not to endanger a national policy
of integration. Such integration may often take the form of enforced assimila-
tion to a dominant group or groups which would violate the objective of the
Convention.

As far as indigenous peoples are concerned, many States of Latin America
now rediscover the cultural heritage of their indigenous populations. CERD has
frequently emphasized that it is particularly concerned with their status and
prospect of development. At itssbdession in 1997, CERD adopted a General
Recommendation on Indigenous Peoples adding new elements concerning their
protection. Its operative part reads:

“.... The Committee calls in particular upon States Parties to:

(a) recognize and respect indigenous distinct culture, history, language
and way of life as an enrichment of the State’s cultural identity and
to promote its preservation;

(b) ensure that members of indigenous peoples are free and equal in
dignity and rights and free from any discrimination, in particular that
based on indigenous origin or identity;

(c) provide indigenous peoples with conditions allowing for a sustain-
able economic and social development compatible with their cultural
characteristics;

(d) ensure that members of indigenous peoples have equal rights in
respect of effective participation in public life and that no decisions
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directly relating to their rights and interests are taken without their
informed consent;

(e) ensure that indigenous communities can exercise their rights to prac-
tise and revitalize their cultural traditions and customs and to preserve
and to practise their languages.

CERD especially calls upon States Parties to recognize and protect the
rights of indigenous peoples to own, develop, control and use their communal
lands, territories and resources, and, where they have been deprived of their
lands and territories traditionally owned or otherwise inhabited or used without
their free and informed consent, to take steps to return those lands and terri-
tories. Only when this is for factual reasons not possible, the right to restitution
should be substituted by the right to just, fair and prompt compensation. Such
compensation should as far as possible take the form of lands and territories.

It further calls upon States Parties with indigenous peoples in their terri-
tories to include in their periodic reports full information on the situation of
such peoples, taking into account all relevant provisions of the Convention.

At its August session in 2000, CERD devoted a full day to deal with the
situation of Sinti and Roma, a minority which traditionally faces discrimination
in Europe. The reason for this unprecedented step was that over the years, CERD
had been frequently faced with discrimination of members of this minority or
of the minority as such. It regards that problem as being of a general nature.

Although religious discrimination does not fall under the purview of the
Convention, CERD has dealt with it arguing that a particular religion may be
an essential element in forming a particular ethnic group. This, however, is a
very sensitive issue on which the opinions of the experts differ. Whereas the
often discriminatory treatment of Muslims in European countries is frequently
referred to, the same experts object to questions concerning the status of
Christians in Muslim States. There exists however some justification for the
different approaches. Muslims in Europe are by their majority immigrants or
descendants of immigrants, although Christians in Iraq, Egypt, etc. have always
been nationals of these States.

As already stated, the Convention prohibits not only intentional, but also
unintentional discrimination. CERD adopted a General Recommendation to
emphasize this poifit According to CERD, a distinction is contrary to the
Convention if it either has the purpose or the effect of impairing particular
rights and freedoms. CERD stated that a differentiation of treatment would not
constitute discrimination if the criteria for such differentiation, judged against
the objectives and purposes of the Convention, were legitimate or fell within
the scope of Article 1, para. 4, of the Convention.

CERD has never dealt with affirmative action in depth. The Convention
does not consider affirmative action to constitute discrimination as long as it
intends to establish equality amongst the groups concerned and as long as it
does not lead to the maintenance of separate rights for separate groups.
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CERD has frequently dealt with the treatment of non-citizens although
according to Article 1, para. 2, of the Convention, it does not apply to “distinc-
tions, exclusions, restrictions or preferences” between citizens and non-citizens.
However, CERD has held that a State Party may not discriminate against any
particular nationality. Experts have questioned, in this context, the special treat-
ment citizens from a European State receive in other European States and the
special treatment given in some Gulf States to citizens from other Arab coun-
tries. More generally CERD is concerned with the non-application of civil,
economic, social and cultural rights to non-citizens although such application is
provided for in international human rights instruméntsin General
Recommendation Xl (1993), CERD emphasized that at least the reporting oblig-
ation applies to non-citizefis It further emphasized that Article 1, para. 2, of the
Convention must not detract from rights and freedoms granted to non-citizens in
other international instruments. In spite of this interpretation, Article 1, para. 2,
of the Convention limits the possibilities of CERD to react efficiently against
xenophobic tendencies and policies. The Committee still has to develop a working
method concerning the elimination of xenophobia and related phenomena.

The implementation system in general

The implementation of international human rights instruments is the responsi-
bility of the States Parties themselves. This is equally true for the International
Convention on the Elimination of All Forms of Racial Discrimination which,
however, provides, through Part Il (Articles 8-#6a system for the review of

the fulfilment of their obligations by the States Parties. This system is commonly
referred to as the implementation system. When drafted for the Convention,
such a system was regarded not only as an essential part but also as a major
step in the progressive development of instruments for the implementation of
human rights.

However, the implementation system is less effective than those enshrined
in the European Convention on Human Rights or in the ILO system
Specifications to the implementation system are contained in the Rules of
Procedure of CERB, namely Rules 63-96. These Rules have been changed
considerably over time with a view to increasing the effectiveness of CERD
and keeping the implementation procedure in line with comparable develop-
ments in other human rights treaty bodies. Generally speaking, the developments
within the human rights treaty bodies concerning implementation procedures
have stimulated each other and have gained momentum since the chairpersons
of the human rights treaty bodies meet on a regular Hasis

The implementation system created by the Convention consists essen-
tially of three procedures: a reporting procedimbligatory for all States Parties
(Article 9, Rules 63-68); a procedure of State-to-State complaintsch is
open to all States Parties (Articles 11, 12, 13 and 16, Rules &9ané) the
right of petition — communications in the language of Article 14 — by individuals
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or groups of individuals within the jurisdiction of States Parties claiming to be
victims of a violation by that State of any of their rights set forth in the
Convention (Article 14, Rules 80-97). In addition, Part Il of the Convention
assigns to CERD certain advisory responsibilities relating to the attainment of
the principles and objectives of the Convention in Trust and Non-Self-Governing
Territories and all other territories to which Article 15 of General Assembly
resolution 1514 (XV¥ of 14 December 1960 applies as well as the duty to
report on all its activities, including its opinions, suggestions and general recom-
mendations, to the General Assembly of the United Nations. Until now, CERD
has devoted the majority of its work to examining States’ reports received under
Article 9 which focuses on the reporting system and its development. As of the
end of 2000, the Committee has received no formal inter-State and only few
individual communications.

In general, the system of receiving and examining reports as applied by
the other treaty bodies is quite similar to that described for the International
Convention on the Elimination of All Forms of Racial Discrimination. The
same is true with respect to individual communications, although the Human
Rights Committee established under Article 28, para. 1, of the International
Covenant on Civil and Political Rights, was more successful in establishing a
practice in dealing with and examining individual communicatfons

Committee on the Elimination of Racial
Discrimination (CERD)

The monitoring functions concerning the implementation of the International
Convention on the Elimination of All Forms of Racial Discrimination are
entrusted to CERD which comprises 18 experts of “high moral standing and
acknowledged impartiality” elected by the States Parties from amongst their
nationals (Article 8). The word “experts” is used in a broad sense as referring
to expertise in racial discrimination and related fiéld¥hus it is of conse-
quence when Article 8, para. 1, states that they serve in their personal capacity
only, meaning that they are not agents or representatives of any government.
They may not seek instructions nor must governments attempt to influence
thent. However, States Parties wield some influence upon the composition of
the Committee since its members may only be elected from a list of persons
nominated by States Parties (Article 8, para. 2). Nevertheless, CERD is,
according to the letter and spirit of the Convention, to act as an expert body
detached from the political interests of the States Parties having nominated
thent®. In the election of the members of the Committee, consideration is given
to equitable geographical distribution and to “... the representation of the
different forms of civilization as well as of the principal legal systems”. The
intention of this para., as of similar provisions in other international instru-
ments®, is that the experts should represent as many geographical regions and
as many legal systems and cultures as po&sibiefact, the criterion of equi-
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table geographical distribution prevails. As of 2000, the geographical distribu-
tion of experts was as follows: Africa 3; Asia 4; Latin America 3; Eastern
Europe 2; Western Europe and others 6. The principle of equitable geograph-
ical distribution also applies to the composition of the Bureau (a chairperson,
three vice-chairpersons and a rapportéufjhe Western European and others
group is clearly over-represented, whereas Africa is under-represented.

Reporting system

Under Article 9, para. 1, of the Convention: “States Parties undertake to submit
to the Secretary-General of the United Nations, for consideration by the
Committee, a report on the legislative, judicial, administrative or other measures
which they have adopted and which give effect to the provisions of this
Convention: (a) within one year after the entry into force of the Convention
for the State concerned; and (b) thereafter every two years and whenever the
Committee so requests. The Committee may request further information from
the States Parties”.

This provision does not adequately reflect the practice of the Committee
any more. In dealing with the reports submitted by States Parties, the Committee
had to address over the years several issues and, by gradually deciding upon
them, further developed and refined the reporting system. These issues included
the question whether a State Party should be present when its own report is
discussed; how to deal with overdue reports; the content of reports; the appoint-
ment of Country-Rapporteurs; the information which may be used by the experts
when considering the reports of States Parties and whether the Committee
should formulate concluding observations after having finished the examina-
tion of a report. These issues are not just of a technical nature. The Committee’s
approach in addressing them and thereby further developing the reporting system
reflects and reveals changes in the Committee’s perception of the objectives
pursued through the reporting system.

Article 9, para. 1, of the International Convention on the Elimination of
All Forms of Racial Discrimination describes the responsibility of States Parties
towards the Convention, whereas Article 9, para. 2, states CERD’s subsequent
reporting duties vis-a-vis the General Assembly. By separating these sets of
obligations into two paragraphs, the Convention indicates that CERD’s work
is to proceed through two stages: first, fact-finding; and, secondly, making
suggestions or general recommendations.

As far as the expected content of the reports is concerned, the Convention
provides little guidance to the States Parties. According to its Article 9, para. 1,
States Parties have to report on “... legislative, judicial, administrative and other
measures which they have adopted and which give effect to the provisions of
this Convention”. Unfortunately, the Convention does not authorize CERD to
issue a questionnaire as a basis on which States could prepare theifreports
It has instead produced guidelines describing the desired content of the reports.
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While the original guidelines did not follow the Convention’s systethey

have since been rewritten so as to refer systematically to the various 4rticles
In addition, the revised guidelinBgrequest or invite information onnter

alia, the demographic composition of the population (in connection with the
general scope of the Convention); the existence of diplomatic, economic or
other relations with racist regimes (Article 3); the implementation of the provi-
sion prohibiting activities that incite racial hatred (Article 4); and the
documentation requested by the Committee (such as the texts of relevant laws
and judicial decisions).

As far as the demographic composition is concerned, the Guidelines also
refer to General Recommendation IV in requesting “States Parties to endeavour
to include in their reports ... information on the demographic composition of
the population ... However, CERD quite often faces opposition regarding
this information. Some States Parties do not recognize the concept of “national”
or “ethnic” groups. Others consider an investigation into ethnicity to be inher-
ently discriminatory and thus do not request such details in national censuses.
CERD has, however, insisted in obtaining such informéatiand on various
occasions has had to be satisfied with estimates. It has countered the objec-
tions raised by the States Parties by arguing that it would be impossible for
them to fulfil the obligations under Article 1, para. 4, Article 2, para. 1(e) and
especially Article 2, para. 2, of the Convention if no information existed as to
the demographic composition of the population.

Equally unsatisfactory are in practice the reports on Article 4. According
to this provision, States Parties are under an obligation “... to declare an offence
punishable by law all dissemination of ideas based on racial superiority or
hatred, incitement to racial discrimination, as well as acts of violence or incite-
ment to such acts against any race or group of persons of another colour or
ethnic origin, and also the provision of any assistance to racist activities,
including the financing thereof”.

Further, under sub-para. (b) of this provision, States Parties “... shall
declare illegal and prohibit organizations, and also organized and all other propa-
ganda activities, which promote and incite racial discrimination, and shall
recognize participation in such organizations or activities as an offence punish-
able by law”.

Several of the States Parties have not enacted relevant legislation, arguing
that no such activity existed and, hence, legislation was unnecessary. Most of
the reports contain little if any reference to court rulings concerning the pros-
ecution of persons in accordance with Article 4 of the Convention. Those reports
which provide such information often lack details concerning the facts of the
cases and the sentences rendered. Thus CERD felt it necessary to remind States
Parties of their obligations under Article 4 and to ask for more detailed infor-
mation®®. Such a move is of particular relevance taking into account the
emergence of new forms of racism and xenophobia in Europe. It remains to
be seen whether CERD will increasingly focus its attention upon the imple-
mentation of this provision.
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Finally, Article 7 which obliges States Parties to undertake measures in
the fields of education and teaching with a view to combating racial prejudice,
presents particular reporting difficulties. CERD complained that the reporting
on these obligations has been unsatisfa¢t@yd to remedy this situation, it
asked UNESCO to help draft reporting guidelines. The response consisted of
an extensive list of more than 90 questian®n the basis of UNESCO's draft
and other proposals, the Committee issued a short text which defines (with
examples) the State’s reporting duties with respect to each of the distinct topics
of Article 7: education and teaching, culture and informatiddowever, this
had little effect on the reports of States.

The Convention and the Rules of Procedure give little indication about
the procedure to be followed by CERD in examining reports. Over the years,
it has developed the following practice. Before the report of a State is sched-
uled for consideration, one member is designated as Country-Rapporteur and
is expected to undertake a detailed analysis of the report. He/she does not speak
on behalf of CERD but, following his/her nomination to act as a Country-
Rapporteur, he/she is expected to avoid extreme statements.

The examination of reports usually begins with an introductory statement
by the representative of the reporting State. This statement only needs to consist
of general remarks, although in practice new substantive information is often
provided. This introduction is followed by the presentation of the Country-
Rapporteur and the questions asked or suggestions and opinions voiced by the
experts. After the members of CERD have completed their observations and
questioning, the State’s representative is once again invited to take the floor.
This may be followed by another round of questions and remarks from the
experts and a reply from the representative of the State Party concerned. The
examination of each report is then concluded by the “Concluding Observations”
which are formulated in the absence of the representative of the reporting State,
although in public meeting. The development of this procedure was undertaken
gradually. Some of its important elements met with resistance and it was only
possible to introduce them after considerable debate.

The decision to allow representatives of States Parties to be present when
their reports are discussed was only taken upon recommendation of the General
Assembly®. Only this decision has made it possible to establish a constructive
dialogue between the experts and the representatives of States Parties. Hence
it has to be regarded as one of the most important innovations concerning the
working methods of CERD. In drafting its Rules of Procedure, the Human
Rights Committee included a similar provision for having representatives of
States Parties attend its meetitigs

The introduction in 1988 of the system of Country-Rapporteurs is another
major change in the procedure of CERD. Such a system has been used by the
ILO for decades and influenced CERD’s decision. Proposals for appointing
Country-Rapporteurs were first advanced in 1974 and repeated at a closed
meeting in 1986. In 1988, CERD was confronted with a substantial backlog
of reports awaiting consideration. It was proposed that the Committee divide
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into smaller working groups to speed up consideré&iénworking group was
appointed which recommended the appointment of rappottelisis was
adopted on a trial basts Six members volunteered to serve in this capacity
and were allocated reports by the Burgatihe Convention’s annual report for
1988, in paras. 21 and 24(b), described the responsibilities of a Country-
Rapporteur as being to prepare “a thorough study and evaluation of each State
report, to prepare a comprehensive list of questions to put to the representati-
ves of the reporting State and to lead the discussion in the Committee”.

Later, the Chairpersons’ meetitigrecommended that treaty bodies
consider the appointment of rapporteurs. The Convention reviewed its Country-
Rapporteur system, as it stood in 1989. Its annual report, in paras. 24 and 26(d),
indicated that the introduction of the system had been successful in terms that
have been recapitulated in the 1990 report (para. 34), the 1991 report (para.
37) and the 1992 report (para. #1)

The Country-Rapporteur procedure has facilitated a division of labour
between members of CERD. Apart from that under the new procedure, CERD
has often experienced commentaries of a quality which was rarely achieved
under the previous procedure.

Non-governmental organizations (NGOs) do not have a formal standing
under the reporting procedure. However, they follow the deliberations of the
Committee and prepare background material which the members use inten-
sively. The work of NGOs is co-ordinated by the Anti-Racist Information Service
(ARIS) which has made the NGO impact more effective.

The Convention does not give clear guidance as to how CERD may react
either to reports which do not meet its reporting requirements or the Guidelines,
or when a State Party has been found to have not fully met its obligations
concerning the implementation of the Convention. CERD has changed its policy
in this respect over the years.

First of all, the Convention does not specify which information the experts
may use to assess the reports. Some experts have argued that CERD should
make suggestions and general recommendations in accordance with Article 9,
para. 2, of the Convention solely on the basis of information submitted by that
State Party. Eventually CERD decided that Article 9, para. 2, permits the
consideration of any official documents of the reporting State, including legis-
lation, government declarations and parliamentary papers (which might include
speeches by the government’s opponents) — whether or not these are quoted in
the State’s repoit Over a long period, CERD did not accept information
provided by NGOs or by the mass mé#idhis policy, however, has been
changed following the example of other human rights treaty bddies

The chairpersons of the human rights treaty bodies have focused on the
need for their committees to have at their disposal a wide range of informa-
tion if they are to function effectively. Accordingly, they have recommended:
“To assist it in the fulfilment of its responsibilities, each of the treaty bodies
should have access to all of the sources of information that it feels it needs in
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order to be effective. In this regard, information provided by non-governmental
organizations can be of major importance. The treaty bodies should also take
full advantage of the expertise and experience of the specialized agencies and
other United Nations bodies whenever approprfate”

CERD has adopted this recommendafioh was felt that it was incom-
patible with the status of an independent expert to be restricted in the use of
whatever information he or she felt appropriate. This change of procedure has
considerably deepened the level of consideration of reports in CERD and has
moved the reporting system more in the direction of fact-finding.

As to the reaction to reports following its examination, the Convention
does not provide CERD with the power to reject a report. It may only “request
further information” (Article 9, para. 1) and may make “suggestions and general
recommendations” (Article 9, para. 2). Theoretically two different decisions
may be taken by CERD: first, that the information provided for was not suffi-
cient to enable it to carry out its function and, second, that the State Party
concerned has failed to fully implement the obligations assumed under the
Convention. CERD has paraphrased these two possible reactions to a report in
procedural terms. Rule 67, para. 1, of its Rules of Procedure states in part that:
“When considering a report submitted by a State Party under Article 9, the
Committee shall first determine whether the report provides the information
referred to in the relevant communications of the Committee. If a report of the
State Party to the Convention, in the opinion of the Committee, does not contain
sufficient information, the Committee may request that State to furnish addi-
tional information”.

In applying this rule, CERD evaluates each State’s report with respect
to the formal reporting guidelines, taking account of that State’s previous
reports. The members seek to determine: whether the information requested
in earlier reports has been delivered; whether information missing in previous
reports is included in the report under consideration; whether questions initially
incompletely answered have now been responded to fully; and whether new
developments in the reporting country give rise to a need for additional
information.

During its early years CERD did not fully distinguish between these
two possible decisions. It would conclude its examination of reports by qual-
ifying them as satisfactory or unsatisfactory, without indicating whether
unsatisfactory reports lacked sufficient information or whether the reporting
State had failed to comply with its substantive obligations under the
Conventiort“. In 1972, CERD amended its Rules of Procedure (now Rule 67),
in order to distinguish more clearly the two phases of its evaluation. In addi-
tion to paras. 1 and 2 of Rule 67, it introduced Rule 67, para. 3, which provides
that: “... if, on the basis of its examination, the reports and information supplied
by the State Party, the Committee determines that some of the obligations of
that State under the Convention have not been discharged, it may make sugges-
tions and general recommendations in accordance with Article 9, para. 2, of
the Convention”.
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However, in its most recent practice, CERD has also asked for additional
information in cases where it felt that a State Party had not fully discharged
the obligations under the Convention, thus closing again the distinction between
the two stages of examining reports. In this respect, requesting further infor-
mation was regarded as a kind of verdict concerning the situation in the given
State Party.

Another means for CERD to express its opinion upon the situation in a
given State Party are “Concluding Observations”. At its*88éeting, CERD
discussed possible improvements in the style and content of its report to the
General Assembly, following upon the criticism in the Alston reparid upon
the argument in that report for “concluding observations” to be made by indi-
vidual experts. The discussion took up a desire voiced gaflerit to agree
to a collective assessment of a report rather than list a set of individual assess-
ments. The outcome was described in the annual report for 1991 in Fara. 31
which stated that the relevant section of the report would contain: “... concluding
observations on the report and the comments made by the State Party concerning
the situation regarding racial discrimination in the country concerned”.

At its 39" session, CERD decided that the adoption of the Country-
Rapporteur procedure enabled it to go further towards the adoption of a common
statement embodying a collective opinion. After the representative of the
reporting State has replied to questions and left the committee table, the
Chairman invites the Country-Rapporteur to propose a conclusion about
progress in the implementation of the Convention in the State in question. Other
members of CERD may then suggest additions or modifications to it. Since the
43¢ session, the Secretariat prepares the concluding observations as in the prac-
tice of the Human Rights Committee. They are then submitted to CERD.

CERD adopted concluding observations in 1991 regarding sixteen
reporting and thirteen non-reporting States and, in 1992, regarding nine reporting
and nine non-reporting States. Since 1992, the procedure for drafting these
observations is that the Country-Rapporteur is asked to circulate a draft within
CERD, to take account of the comments of colleagues and then to present at
a later session a draft which could be adopted by consensus. Some of the obser-
vations adopted in that year made reference to particular general
recommendations by CERD.

The Human Rights Committee concludes its examination of reports by
“concluding observations of individual members”. These contain an assessment
of the human rights situation prevailing in the respective State Party on which
concern on specific issues may be expre$sadits 43‘ and 44 sessions, the
Human Rights Committee reviewed its methods of work as far as reports are
concernel. It decided that comments would be adopted reflecting the views
of the Human Rights Committee as a whole at the end of each State Party
report. These comments are not meant to replace comments made by members;
they are more detailed than the concluding observations of CERD and, in
general, cover the following points: positive aspects; factors and difficulties
impeding the application of the Covenant; principal subjects of concern; and
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suggestions and recommendations. In adopting this procedure the Human Rights
Committee has emphasized its monitoring functions.

In recent years, all human rights treaty bodies, and particularly CERD,
have encountered the problem that States parties do not meet their reporting
requirementd. This endangers the monitoring functions of the human rights
treaty bodies.

These problems were identified by the General Assembly and the
Commission on Human Rights as well as by the treaty bodies. Several sugges-
tions have been made and implemented to remedy the situation, so far however
with little success.

The General Assembly decided to include on its agenda an item on the
reporting obligations of States Parties under United Nations human rights instru-
ments in its resolution 37/44 of 3 December 1982. At the General Assembly’s
request, the Secretary-General prepared an analysis of the reporting system
based on observations made by States Parties. The report proposed an exten-
sion of the periodicity from two to four years, the convening of periodic meetings
of the chairpersons of the major human rights supervisory bodies and the inten-
sification of technical assistance provided for States Parties in the form of
seminars, training programmes and expert advite March 1984, CERD
supported the latter suggestion but opposed the first. CERD noted that the exten-
sion of the required periodicity would only have a negative effect, since it
would weaken the obligations assumed by States. It also noted that internal
rules of procedure provided for a degree of flexibility which could readily be
used to ease the burden on States experiencing temporary difficulties with their
reporting®. The General Assembly has continued to consider and express its
concern at problems relating to the reporting obligations under the various
human rights instruments, as well as their effective monitoring by the bodies
created under those instruments, at each of its sessions and has adopted rele-
vant resolutiond. In making its procedural recommendations, the General
Assembly has based itself upon the suggestions voiced in the meetings of the
chairpersons of the treaty bodreg&qually the Commission on Human Rights
has adopted resolutions reflecting its concerns and recommendéations

The reasons for delaying reports are different in kind. They may result
from a lack of personnel of States, a lack of political will or excessive inter-
national reporting obligations. The measures taken by CERD to improve
reporting had to reflect the diversity of reasons which cause delay in submis-
sion of reports.

CERD has taken various steps in respect of States Parties whose reports
are overdue. When reports are late, CERD sends reminders to governments
through the Secretary-General and a list of these reminders appears in its
annual report to the General Assembly. If such reminders are ignored, letters
are written to heads of governments, direct contacts undertaken with the State
delegations at UN Headquarters and Secretariat advice is offered to the State
concerned.
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CERD decided at its 39session (March 1991) to review the imple-
mentation of the Convention in those States Parties whose periodic reports were
excessively overdue. The annual report for that year states that, in the case of
reports excessively overdue, CERD “... agreed that this review would be based
upon the last reports submitted by the State Party concerned and their consid-
eration by the Committeé”. In 1991, CERD wrote in these terms to thirteen
State®. This action has been taken in respect of States whose periodic reports
are six years overdue. Several of the States Parties addressed requests for
postponements. CERD, however, agreed only to postpone until its following
session the consideration of reports of those States which undertook to submit
their overdue reports in the interim. Since then identical letters have been sent
to States whose reports are overdue, inviting them to designate a representa-
tive to participate and to furnish relevant information.

CERD felt such practice to be in conformity with Article 9, para. 2, of
the Convention which entrusts the Committee “... to make suggestions and
general recommendations based on the examination of the reports and infor-
mation received from States Parties ...”. These words do not restrict CERD to
only review the most up-to-date information. However, this practice will fail
vis-a-vis States Parties which have not even submitted an initial report. The
respective practice of the Committee on Economic, Social and Cultural Rights
in this respect is somewhat more forthcoming.

So far, the practice of CERD has turned out to be quite successful. Several
reviews have been undertaken on the basis of previous reports. In some cases
the States Parties concerned have taken the opportunity to submit their report.
Apart from that, an increasing number of States Parties have participated in the
review and have thus resumed the dialogue with CERD.

At its 47 session, the General Assembly recommended that other treaty
bodies adopt measures similar to the practice of CERD to proceed with the
examination of the situation in States Parties whose reports were long overdue,
on the basis of existing informati®nlt was further recommended that each
treaty body follow, as a last resort and to the extent appropriate, the practice
of scheduling for consideration the situation in States Parties which have consis-
tently failed to report or whose reports are long overdue. This recommendation
was based upon the consideration that a persistent and long-term failure to
report should not result in the State Party concerned being immune from super-
vision, while others which have reported are subject to careful monitoring.

Taking into account that the delay in reporting may result from the States
Parties being overburdened by increasing reporting obligations, CERD has
attempted to facilitate this procedure. In 1988 it agreed that after submission
of an initial comprehensive report, States Parties might on the next occasion
submit a brief updated repétt Comprehensive reports shall be submitted
every four years with updated reports on the intervening occasion. Further, it
has agreed to permit States Parties to submit several overdue reports in one
comprehensive document and, where a government has explained the reason
for the delay in its report, it will abstain from sending reminders. Finally, the
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chairpersons recommended that the States Parties elaborate a “core document”
containing background information on the political, factual and legal situation
relevant for the consideration of reports of States Parties in the human rights
treaty bodies. It was suggested that particular attention be paid in such a docu-
ment to information concerning the political system, the main features of the
legal order, the legal status of international instruments within the national
legal system, the recourse procedures for the protection of human rights, demo-
graphic data and other relevant economic, social and cultural data. This
procedure has been increasingly accepted in practice. Apart from facilitating
the task of the States Parties, such a procedure helps to ensure that all treaty
bodies receive the same information. This may harmonize the assessment of
the human rights situation prevailing in the States Parties through the treaty
bodies.

Finally, CERD has suggested that advisory services be provided to States
Parties whose reports are overuét suggested organizing a series of work-
shops and seminars at the national level for the purpose of training those involved
in the preparation of State repdtts

When assessing the reporting system, it has to be stated that it has under-
gone significant changes. In introducing such changes, CERD has altered the
objective of the reporting system. At the beginning when representatives of States
Parties were not allowed to present orally the reports, CERD was not in a posi-
tion to engage in a dialogue with the respective State Party. It could only collect
information and, on this basis, make general recommendations to the General
Assembly concerning the elimination of racial discrimination. Hence, in this early
period, the reporting system only provided rudimentary means to monitor the
implementation of the Convention, greater emphasis being placed upon CERD
as an expert body which provided the General Assembly with information which
would enable the latter to discuss the elimination of racial discrimination. This
element of the reporting system has receded into the background, as reflected by
the fact that the topic “elimination of racial discrimination” no longer plays a
prominent role in the deliberations of the General Assembly. Instead, by involving
representatives of the reporting States, by allowing CERD to use information
other than that provided by the reporting State Party and by formulating
“concluding observations”, CERD focuses more heavily upon the monitoring of
the situation in the States Parties. Nevertheless, it does not work and is not
intended to work as a court. Quite frequently experts point out that they are
primarily interested in establishing and upholding a dialogue with the States
Parties. This is why there is considerable effort to convince States Parties whose
reports are overdue to resume co-operation with CERD.

There exists one further facet to the reporting system, which was empha-
sized by the General Assembly in its resolution 43/115: “The effective
implementation of instruments of human rights, involving periodic reporting
by States Parties to the relevant treaty bodies [...] not only enhances interna-
tional accountability in relation to the protection and promotion of human rights
but also provides States Parties with a valuable opportunity to review policies
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and programmes affecting the protection and promotion of human rights and
to make any appropriate adjustments”.

This point, namely that the reporting should be used to initiate an evolu-
tionary process with a view to fostering the implementation of the Convention,
is further emphasized by Alstéin He states: “It is all too often forgotten (or
ignored) that the monitoring role played by the international treaty bodies is,
for the most part, only a secondary or catalytic one. The primary role in the
procedure should, and indeed must, if the process is to be truly effective, be
that played by all of the relevant actors at the national level”.

However, in reality, the States Parties have almost complete control over
the preparation of their reports. There exists no obligation to involve non-
governmental organizations in their preparation. Equally, States Parties are not
bound to publish their reports nationally. Nevertheless, by making their reports
as well as the human rights instruments widely public, the States Parties could
make a contribution to a more effective implementation system.

Equally, CERD could work in that direction. In spite of the fact that the
International Convention on the Elimination of All Forms of Racial Discrimination
is silent as to the publicity of the work of the Committee, improvements have
been suggested by the chairpersons of treaty bodies: “Particular importance
should be attached to the dissemination at the national level of the report of
the relevant State Party and details of its examination by the Committee, espe-
cially to those sectors which have direct responsibility for the implementation
of human rights, such as the judiciary, the legal profession, appropriate ministries
and national human rights bodies. For that reason, each United Nations infor-
mation office should, on a routine basis, make available all reports submitted
to the treaty bodies by the State in whose territory it is located, along with the
summary records relating to the examination of the reports. The Secretary-
General should be requested to report on the implementation of this
recommendation in due course”.

In reality it proves to be quite difficult to increase the coverage of mass
media on human rights issues. The mass media are interested in grave viola-
tions of human rights and the exchange of political statements and not in the
unspectacular assessment of State reports.

Inter-State complaints

Articles 11-13 of the Convention authorize CERD to deal with complaints

submitted by States alleging discriminatory practices on the part of other States
Parties. Article 11, para. 1 provides: “If a State Party considers that another
State Party is not giving effect to the provisions of this Convention, it may

bring the matter to the attention of the Committee. The Committee shall then
transmit the communication to the State Party concerned. Within three months,
the receiving State shall submit to the Committee written explanations or
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statements clarifying the matter and the remedy, if any, that may have been
taken by that State”.

Although the International Covenant on Civil and Political Rights also
provides for inter-State complaints, these procedures apply only between States
which have specifically recognized the relevant competence of the Human
Rights Committe®. In contrast, the procedure of the International Convention
on the Elimination of All Forms of Racial Discrimination applies automatically
to all States Parties.

As it reads now, Article 11 permits informal procedures: it does not even
require, as does Article 41, para. 1(a), of the International Covenant on Civil
and Political Rights, that inter-State communications be wfitt&ome CERD
members have argued that such informality leads to the conclusion that, when
States include inter-State information in their Article 9 reports, they automati-
cally initiate Article 11 proceedings. In such a case, CERD is required to transmit
the communication to the State Party concerned.

Past reports on Article 9 have contained various forms of disguised inter-
State dispute’s Several States have reported that part of their territory has been
occupied by another State Party and that the latter is not giving effect to the
provisions of the Convention. A series of reports by the Syrian Arab Republic
have made such claims with respect to Israel’s occupation of the Golan Heights.
When Israel became a Party to the Convention, some members of CERD refused
to accept Syria’s claim under Articlé®9However, Syria clearly was unwilling
to initiate an Article 11 proceediffgThough several members of the Convention
considered the serious information regarding Israeli racial discrimination accept-
able under Article 9, on the basis of political, moral or ethical concerns, CERD
in this case did not table a draft decision to condemn Israel for its practices in
the occupied territory. Recently, it has slightly altered its policy as far as the
occupied territories are concerned. In dealing with the report of Irag, CERD
expressed its grave concern on the situation of citizens in the occupied territory
of Kuwait. It was stated that Irag was under an obligation to respect and to
ensure to all individuals under its jurisdiction or control the rights recognized
in the Conventiof?. The same approach was then taken in respect of the terri-
tories occupied by Isréeél

The practice of States Parties concerning inter-State complaints is unsat-
isfactory. When dealing with the reports of some States Parties bordering former
Yugoslavia, the respective representatives have been asked by members of
CERD why no attempt has been made to initiate an appropriate procedure. The
answer was evasive. Obviously there is a reluctance to resort to such a proce-
dure, although it has been used under the European Convention for the Protection
of Human Rights and Fundamental Freedoms. Since States did not hesitate
recently, in cases of grave and persistent violations of human rights, to involve
the Security Council, the reluctance to use the inter-State complaint procedure
cannot result from an excessive respect for the sovereignty of the States
concerned.
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Individual complaints

Within the United Nations human rights system three treaty-based procedures
exist providing for the possibility for individuals to submit petitions directly to
the respective supervisory committees. These are the optional Article 14 of the
International Convention on the Elimination of All Forms of Racial
Discrimination, the Optional Protocol to the International Covenant on Civil
and Political Rights and optional Article 22 of the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. The two
former procedures require the specific acceptance of ten States and the latter
of five States to become effective. Receiving these acceptances took much
longer for Article 14 of the International Convention on the Elimination of All
Forms of Racial Discrimination than for the ProtdeoAlthough the three
procedures are similar, they are not fully identical.

Article 14 differs from the Protocol and the Convention against Torture
in that it provides that groups of individuals as well as individuals may present
communications to CERD. All the three procedures require the alleged victim
to presentprima facieevidence of personal involvement, which excludes the
procedure being used aactio popularis However, the Human Rights
Committee did agree to consider communications submitted “on behalf’ of
alleged victims by others, even without formal mandate or power of attorney,
when it appeared that the victim was “unable to submit the communication
himself"®, In practice, the Human Rights Committee has accepted communi-
cations only from persons showing a close family connection with the alleged
victim. According to Rule 91 of the Rules of Procedure, CERD is satisfied with
communications submitted by the individual himself or by his relatives or desig-
nated representatives and, in exceptional cases, submitted by others when it
appears that the victim is unable to submit the communication himself. The
procedures under the Protocol and under the International Convention on the
Elimination of All Forms of Racial Discrimination require as a condition of
admissibility that all available domestic remedies be exhausted. Some case law
exists in this respect from the Human Rights Committee indicating that extra-
ordinary and ineffective remedies need not be empthycktording to Article
14, para. 7(a), of that Convention, the principle does not apply where the appli-
cation of remedies is unreasonably prolonged. Article 22, para. 5(b), of the
Convention against Torture is even more liberal. All instruments contain clauses
empowering the respective treaty bodies to reject complaints which are an abuse
of the right to submit communications. In the case law of the Human Rights
Committee, this verdict applies, for example, to repetitive compfaints
Furthermore, a communication may be declared inadmissible when it is not
compatible with the provisions of the ConventforThis clause is meant to
exclude petitions invoking rights not granted by the relevant human rights
instrument. However, this clause has been used in the Human Rights Committee
to blur the distinction between the consideration of communications concerning
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their admissibility and their merits, thus introducing the concept of inadmissi-
bility of a communication for being manifestly ill-foundé&d

The limited practice of CERD, however, has upheld this two-stage proce-
dure and has objected to declaring a communication to be manifestly ill-founded
and therefore inadmissible. After having found a communication admissible, the
Human Rights Committee may consider the matter in the light of written infor-
mation made available to it by the individual and by the State Party concerned,
which excludes oral examination and cross-examination on written evidence.
Under the International Convention on the Elimination of All Forms of Racial
Discrimination and under the Convention against Torture the respective
Committees may request oral statements. Furthermore, these two Committees
may request, through the Secretary-General, further information from United
Nations bodies or the specialized agencies which may assist in tlie Thse
application of this rule may lead to a considerable enlargement of the evidence.
The procedures in all the three cases conclude with a non-binding decision.
Nevertheless, the respective decisions have so far been very specific, leaving no
doubt about the reasoning of the treaty body and how, in its view, the violation
of the individual rights was most appropriately remedied.

Up to date CERD has received only few individual communications. A
decision on the merits of the first was taken in 1988; additional ones followed
in 1991, 1994 and in 1999

CERD decided that, in appropriate cases and with the consent of the
parties concerned, it could decide to deal jointly with the question of admissi-
bility and the merits of a communication. This would apply when the State
Party does not raise objections as to admissibility and has already provided the
necessary information and observations on the merits and it is satisfied that the
conditions for admissibility are met and that it already has before it all the
necessary information to permit it to formulate its opinion on the merits of the
communication.

As a consequence of the above modifications in its methods, CERD
adopted at its 977th meeting, on 16 March 1993, several changes in its Rules
of Procedur®. The role of the Special Rapporteur is to review new commu-
nications, with a view to giving the necessary instructions to the Secretariat as
to whether such communications should be forwarded to States Parties under
Rule 92. Until a Special Rapporteur is appointed, the Chairman of CERD will
exercise this function.

CERD'’s Opinion, together with any suggestions and recommendations it
may wish to make, is communicated to the State Party and the complainant.
Further, the State Party is invited to inform CERD in due course of the action
it takes in conformity with its Opinion.
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Preventive action, including early warning
and urgent procedure

CERD at its 48 Session adopted a paper on preventive action, including early
warning and urgent procedures as a guide for its future work, concerning
possible measures to prevent and more effectively respond to violations of the
Conventioff*. Under the same title a permanent item was included in the agenda
of its future sessions and its successive annual reports to the Secretary-General
of the United Nations summarize the working p&per

Similar steps have been taken and implemented by the Human Rights
Committee, the Committee on Economic, Social and Cultural Rights and the
Committee on the Rights of the Child. However, as far as conceptuality and
the implementation of such procedure are concerned, the International
Convention on the Elimination of All Forms of Racial Discrimination has devel-
oped the most systematic and far-reaching pragtice

Like the other human rights treaty bodies, CERD was particularly induced
to establish such a procedure by the events in former Yugoslavia and in the
Great Lakes region of Central Africa. Its members felt that the regular moni-
toring of the human rights situation in States Parties through the reporting
systenf* had proven to be inadequate to prevent the occurrence or recurrence
of such man-made disastérs

Preventive actions of CERD shall include early warning measures to
address existing structural problems which might escalate into conflicts. Such
a situation calling for early warning exists, in the view of CERIier alia,
when the national implementation procedures are inadequate or there exists the
pattern of escalating racial hatred and violence, or racist propaganda or appeals
to racial intolerance by persons, groups or organizations, notably by elected or
other officials. To formulate such early warning, CERD will have to make full
use of its sources of information and of its expert capacity to assess them.

The criterion for initiating an urgent procedure, according to the deci-
sions of CERD, is the presence of a pattern of massive or persistent racial
discrimination. In nearly all cases dealt with by CERD, so far, one expert took
the initiative and made a reasoned suggestion to have a particular situation dealt
with under this procedure. In all cases such a suggestion was accepted after a
brief discussion.

The reactions in its preventive function and in response to problems
requiring immediate attention are similar, although under the early warning
procedure CERD will first exhaust its advisory functions vis-a-vis the respec-
tive State Party. CERD may address its concern, along with recommendations
for actions, to all or any of the following: the State Party concerned, the Special-
Rapporteur established under a Commission on Human Rights resolution, the
Secretary-General; and all other human rights bodies. The information addressed
to the Secretary-General may, in the case of urgent procedure, include a recom-
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mendation to bring the matter to the attention of the Security Council. In the
case of urgent procedures CERD may designate a Special-Rapporteur.

As already indicated the attempt to improve CERD'’s functions, as far
as its response to serious, massive or persistent patterns of racial discrimination
is concerned, or the upcoming threat thereof, was very much influenced by
the situation in the former Yugoslavia. In consequence Boshia Herzegovina,
Croatia and the Federal Republic of Yugoslavia (Serbia and Montenegro)
belonged to the States Parties that were placed under the early-warning proce-
dure. Others were or still are Rwanda and Burundi, Papua New Guinea, with
regard to the serious violations of human rights in Bougainville, Mexico with
regard to the ethnic conflict involving the indigenous population of the Chiapas,
the Russian Federation concerning the massive loss of life in Chechnya and
Liberia, Afghanistan as well as the Democratic Republic of Congo (former
Zaire) concerning the situation brought about by civil war. Other cases dealt
with under this procedure were States Parties where serious incidents caused
concern in CERD as to the implementation of the Convention and where it
feared the aggravation of the situation. These incidents included amongst others
the massacre committed by an Israeli settler against Palestinian worshippers,
the racist terrorist acts against Jews in Buenos Aires and in London in 1994,
the clashes that took place in Cyprus in 1996, and the terrorist attacks in
Algeria in 1994 and 1995. The last situation taken up under this agenda item
(1998/99) was in Australia, for the deterioration of the legal situation for
aborigineg®.

The action taken by CERD differed widely depending on the extent to
which the respective State Party was willing to co-operate. In the case of the
Federal Republic of Yugoslavia (Serbia and Montenegro) an intensive dialogue
commenced at an early stage which resulted in sending a good offices mission
of three experts (H. Ahmadu, |I. Reshetov and. R. Wolfrum) to Belgrade and
Kosovo to promote a dialogue between the Albanians in Kosovo and the
Government of the State Party. The dialogue broke off due to the ill-advised
decision of the meeting of States Parties to exclude the Federal Republic of
Yugoslavia (Serbia and Montenegro) from its deliberattoris spite of that,
unofficial contacts were maintained between CERD members and the repre-
sentative of the Federal Republic of Yugoslavia with a view to resuming the
dialogue. Croatia invited one CERD member (Mr. M. Yutzis) to give technical
advice as to the drafting of the report.

The response of Israel was less co-operative. The Permanent
Representative of Israel informed the United Nations of the establishment by
the government of a Commission of Inquiry and agreed, while questioning
CERD’s competence, to transmit a copy of the findings to the Committee.
However, it refused to submit a special report that CERD had asked for. It
finally submitted the reports {,78" and ¥ in one) at the 52Session (in March
1998). In the introduction of the report the delegation of Israel questioned
whether Israel was receiving fair and equal treatment.
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Representatives of Algeria, Burundi and Rwanda took the opportunity to
address CERD, whereas no reaction was received from Afghanistan, the
Democratic Republic of Congo, Liberia and Papua New Guinea, when they
were informed that CERD intended to deal with the situation under its early
warning and urgent procedure and were asked to provide for information. The
Russian Federation provided the required information in its periodic report and,
in particular, in the dialogue following the submission of such report.

Australia provided the information requested while challenging CERD’s
competence. However, CERD upheld its view that the legal status of aborig-
ines was weakened by the Australian Federal Government and that the change
of policy in respect of them constituted a violation of the Convention.

Considering CERD's experience with this new procedure, so far, the
overall assessment is positiieThe focus of this procedure should be less on
such States in the situation of a civil Warbut rather on States Parties where
tension is building up or might build up or where civil war has ended and the
State Party concerned needs all assistance for restructuring its legal, judicial
and administrative system.

Conclusions

In spite of all efforts undertaken on the international and national level, racism,
racial discrimination and xenophobia continue to be an important element in
the policy of some States and in contemporary human interaction. The main
mechanism to combat racism, racial discrimination and related forms of intol-
erance is the International Convention on the Elimination of All Forms of Racial
Discrimination. Its definition of “racial discrimination” is quite comprehensive
and CERD has used it effectively to face new developments. It is necessary,
though, for CERD to focus more strongly on discriminatory practices in private
interactions than the Convention provides for.

The main lacuna in combating racial discrimination more effectively lies
in the present implementation system, although it has been considerably
improved by the human rights treaty bodies over the years. However, it is
doubtful whether further improvements are possible without completely altering
the existing approach. This is especially true for the reporting system, the
progressive development of which may have reached its inherent limits. Under
this system, as it stands at present, the human rights treaty bodies have some
possibility for fact-finding; however, they have no means of effectively reacting
to established violations of international standards to match their fact-finding
functions. It is even doubtful whether the establishment of such functens,
lege ferendaransforming the human rights treaty bodies more into court-like
institutions, would enhance the implementation of international standards on
prevention and elimination of racial discrimination. Such a transformation might
curtail the willingness of States Parties to enter into a constructive dialogue
with the human rights treaty bodies which are at the moment regarded as the
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prime means of the implementation system. The only option still open for
consideration is the further development of the fact-finding capabilities of the
human rights treaty bodies. This could be achieved by further pooling their
information basis. The ultimate solution might be to merge the human rights
treaty bodies into one or two institutions while at the same time transforming
them into bodies which meet more often and for expanded péfiodss
would, as a side effect, reduce the multiple and overlapping reporting obliga-
tions of States Parties which are one of the reasons why the obligation to
report is not met. Apart from this, the fact-finding capabilities of human rights
treaty bodies could be enhanced if they had the right to send experts or a
working group to a country. Such fact-finding could be co-ordinated with similar
measures such as the “advisory serviées”

Whereas the reporting system does not leave much room for innovative
improvement, the significance of the individual complaint procedure for the
implementation of the international standards on prevention and elimination of
racial discrimination could be enhanced. Examining such individual complaints
constitutes an important part of the work of the Human Rights Committee but
not, however, of the other human rights treaty bodies. The situation will only
improve if more States Parties accept the relevant procedure and the informa-
tion on the availability of this procedure is disseminated more widely in the
States Parties. For example, Ecuador, Peru and Uruguay have made a declara-
tion recognizing CERD’'s competence under Article 14. However, no
communication has yet been transmitted from these States Parties. This does
not reflect the human rights situation prevailing in these States. Any enhance-
ment concerning the individual complaint procedure is dependent upon the
States Parties concerned; the treaty bodies can do little more than voice respec-
tive appeals.

It is doubtful whether the inter-State communication will ever play a
significant role in implementing international human rights standards. There
seems to exist a deep-rooted reluctance on the side of the States Parties to make
use of that instrument. Hence it does not seem very productive to discuss
possible improvements of this procedtire

All the three procedures mentioned so far suffer from one decisive short-
coming. They open the possibility for action of the respective treaty body only
after human rights violations have occurred. However, and this is especially
true for racial discrimination, violation of the international standards is often
preceded by a build-up of tensions or prejudices. Although this is reflected in
Article 7 of the International Convention on the Elimination of All Forms of
Racial Discrimination, it is possible to enhance the effectiveness of the human
rights treaty bodies by providing them with or strengthening their existing
preventive functiort¥. That is where the major challenges lie for the future
work of the human rights treaty bodies.

However, it is necessary to distinguish more clearly between preventive
measures and urgent ones. It is doubtful whether CERD could play a mean-
ingful role in Rwanda after the massacres had started. This situation is to be
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dealt with by the Security Council, although the latter will only become effec-
tive if it intervenes in cases other than those where the interests of one of its
permanent members are at stake and none of the others objects.

There is a further area, though, where CERD could and should play a
major role, namely in the post conflict period. Respective procedures still have
to be established which make effective use of the expertise assembled in CERD.

Notes

1. Article 1, para. 3 of the Charter, the International Court of Justice has stated that
“... to establish [...] and to enforce distinctions, exclusions, restrictions and limitations
exclusively based on grounds of race, colour, decent or national or ethnic origin
which constitute a denial of fundamental human rights is a flagrant violation of
the purposes and principles of the Charter” (Opinion on the presence of South Africa
in Namibia,ICJ Reportsl971, para. 131).

2. In Article 1, para. 3, Article 13, para. 2(b), Article 55, sub-para. ¢ and Article 76,
sub-para. c.

3. A/Res./1510(XV).

4. A/Res./1904(XVIIl), 20 November 1963.

5. Reports for the World Conference Against Racism, Racial Discrimination,
Xenophobia and Related Intolerance are contained in Conference Papers
A/CONF. 189/PC. 1/3.

6. The proclamation of the First Decade on Action to Combat Racism and Racial
Discrimination coincided with the 25th anniversary of the Universal Declaration of
Human Rights (A/Res./2919 (XVII) of 15 November 1972). In launching the First
Decade, the General Assembly defined the goals to be the promotion of human rights
and fundamental freedoms for all, without distinction of any kind on grounds of race,
colour, descent or national or ethnic origin, especially by eradication of racial
prejudice, racism and racial discrimination. In A/Res./38/14 of 22 November 1983
the General Assembly approved the Programme of Action for the Second Decade.
On the Decades see Theodor van Boven, “United Nations strategies to combat
racism and racial discrimination: past experiences and present perspectives”,

UN Doc. E/CN. 4/1999/WG. 1/BP. 7, 26 February 1999.

7. AIConf. 157/24 (Part I), Chapter Il1.

8. A/Res./48/91 of 20 December 1993; by its Resolution 49/146 of 23 December 1994,
the General Assembly revised the Programme of Action for the Third Decade;
see further Report of the Third Committee of the UN on Elimination of Racism and
Racial Discrimination, UN Doc. A/54/603.

9. See A/Res./54/154 of 17 December 1999 on the implementation of the Programme
of Action.

10. A/Res./53/132, sect. lII.

11. CHR Resolution 1993/20 of 2 March 1993.

12. CHR Resolution 1994/64 of 9 March 1994; see also report of the Special Rapporteur,
Doc. E/CN. 4/1995/78, para. 3. In his report A/49/677 to the General Assembly, the
Special Rapporteur defined the terms of his mandate as follows: “Racism is a product
of human history, a persistent phenomenon that recurs in different forms as societies
develop, economically and socially and even scientifically and technologically and in
international relations. In its specific sense, racism denotes a theory, which purports
to be scientific, but is in reality pseudo-scientific, of the immutable natural
(or biological) inequality of human races, which leads to contempt, hatred, exclusion
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13.

15.

16.
17.
18.
19.
20.

21.
22.

23.

25.

26.

27.

and persecution or even extermination”. (6/7). Defining “racial discrimination”

the Special Rapporteur refers to Article 1 of the International Convention on the
Elimination of All Forms of Racial Discrimination (8). “Xenophobia is defined as

a rejection of outsiders... Xenophobia is fed by such theories and movements as
‘national preference’, ‘ethnic cleansing’, by exclusions and by a desire on the part
of communities to turn inward and reserve society’s benefits in order to share them
with people of the same culture or the same level of development”. (9). “Negrophobia
is the fear and rejection of Blacks... The African slave trade and colonization have
helped to forge racial stereotypes...” (9). “anti-Semitism ... can be considered to

be one of the root causes of racial and religious hatred...” (10); see also his reports
E/CN. 4/2000/15 and 16, each with Add. 1 and 2; on the Special Rapporteur

see Note of the Secretary-General of the United Nations of 8 September 1998,

UN Doc. A/54/347.

Recommendation 1994/2.

. A/Res. 52/111 of 12 December 1997; for its provisional agenda see A/Conf. 189/PC. 1/1
of 23 February 2000 with Add. 1 and 2; see also the report of the open-ended working

group of the Commission of Human Rights E/CN. 4/1999/16.

See report of CERD to the General Assembly Doc. A/48/14, 126-127; Report
of the Secretary-General, Efforts made by the United Nations Bodies to prevent
and combat racism, racial discrimination, xenophobia and related intolerance,
Doc. E/CN. 4/Sub. 2/1994/12 of 25 July 1994.

See Article 4, para. (a), of the International Convention on the Elimination of All
Forms of Racial Discrimination.

Bantonnternational Action Against Racial Discriminatiph996, pp. 7@t seq.
makes an attempt to give some sociological clarification to the notion of race.
See Banton, (Note 17), p. 251.

CERD/C/299/Add. 3

HRI/Gen./1/Rev. 2, 1996, 92.

General Recommendation XIV (1993), HRI/GEN/1/Rev. 2, 1996, 95.

R. Wolfrum, “International law on migration reconsidered under the challenge
of new population movementsGerman Yearbook of International La@8; 1995,
pp. 191et seq.

HRI/GEN/1/Rev. 2, 1996, 94.

. For a description of the earlier system, geceedings of the Nobel Symposium on

International Protection of Human Rights967; K.J. PartsciRacial Discrimination:
The United Nations Convention and its Functionidgited Nations, 1971, pp. 1-8
and 46-53; Schwelb, “Civil and political rights: the international measures of
implementation” American Journal of International Lgwé2, 1968, pp. 827 skq;

E. Schwelb, “Some aspects of the measures of implementation of the International
Covenant on Economic, Social and Cultural RigHtsnan Rights1-3, 1968, pp.
377et seq.the most recent detailed analysis is to be found in K.J. Partsch,

“The Committee on the Elimination of Racial Discrimination” in P. Alston (ed.)

The United Nations and Human Right992, pp. 339-368; a detailed analysis

of the implementation system of all human rights treaties is contained in the report
of P. Alston, “Effective implementation of international instruments on human rights,
including reporting obligations under international instruments of human rights:
interim report on updated study”. A/Conf.157/PC/62 Add.11/Rev.1.

N. Lerner,The UN Convention on the Elimination of All Forms of Racial
Discrimination Alphen aan den Rijn, Sijthoff and Noordhoff, 1980, p. 74.
CERD/C/35/Rev.3; between 1970 and 1984 the Committee worked on the basis
of “Provisional Rules of Procedure”.

Pursuant to General Assembly Resolution 38/117 of 16 December 1983, the
Secretary-General convened a first meeting of the persons chairing the bodies
entrusted with the consideration of State Party reports in August 1984. The report
of the meeting was presented to the General Assembly at its thirty-ninth session
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28.

29.

30.

31.

32.

33.

34.

(A/39/484, Annex). A second meeting was convened by the Secretary-General in
October 1988, pursuant to General Assembly resolution 42/105 of 7 December 1987
and the report of that meeting was presented to the General Assembly (A/44/98,
Annex). In its resolution 44/135 of 15 December 1989, the General Assembly invited
the chairpersons to maintain communication and dialogue with each other on
common issues and problems; a third and a fourth meeting were convened, pursuant
to resolution 44/135 of 15 December 1989 (report A/45/636); resolution 45/85 of

14 December 1990 (report A/47/628, Annex, respectively).

On the reporting procedure in general, see C. Tomuschat, “Human Rights, Reports
of States”, R. Wolfrum (ed.))nited Nations YearbooRnd ed., 1992, pp. 559-566;

L. Sohn, “Human rights: their implementation and supervision”, Th. Meron (ed.),
Human Rights in International Law: Legal and Policy Issis. I, Oxford,

Oxford University Press, 1984, pp. 369-401; J. Gomez del Prado, “United Nations
conventions on human rights: the practice of the Human Rights Committee and the
Committee on the Elimination of Racial Discrimination in dealing with reporting
obligations of States Partiediuman Rights Quarter|y7, 1985, pp. 492-513;

in particular on ICERD M.R. Burrows, “Implementing the UN Racial Convention:
Some Procedural Aspect®ustralian Yearbook of International Law, 1981,

pp. 236-278; Michael O’Flahertijuman Rights and the UN: Practice before the
Treaty Bodies1996, pp. 8@t seq.

On this procedure in general, see K.J. Partsch, “Human Rights, Complaints of
States”, R. Wolfrum (ed.})nited Nations YearbooRnd ed., 1992, pp. 567-572;

S. Leckie, “The inter-State complaint procedure in international human rights law:
hopeful prospects or wishful thinkingPluman Rights Quarter/y10, 1988,

pp. 249-303.

Lerner, (Note 25) p. 75 speaks of an implementation machinery in the form of a
Good Offices and Conciliation Committee. Although Article 12 of the Convention
uses the wordAd HocConciliation Commission”, its functions as well as those of

the Committee surpass the functions traditionally entrusted to bodies on conciliation.
On this procedure in general see C. Tomuschat, “Human rights, individual
complaints”, R. Wolfrum (ed.)Jnited Nations YearbooRnd ed., 1992, pp. 551-558;

M. Tardu, “Human rights complaint procedures of the United Nations: assessment
and prospects”, J. Jejewitz, H. Klein, J. Kilhne, H. Petersmann and R. Wolfrum (eds.),
Des Menschen Recht zwischen Freiheit und Verantwortung, Festschrift fur

K.J. Partsch(The right of man between freedom and responsibility. For K.J. Partsch),
1989, pp. 287-314.

Concerning the Declaration on the Granting of Independence to Colonial Countries
and Peoples.

For details, see especially Tomuschat (Note 30) at pp. 555 et seq.; on the Human
Rights Committee; see especially T. Opsahl, “The Human Rights Committee”

in P. Alston (ed.)The United Nations and Human Right892, pp. 369-443.

No specific professional qualifications are required; in this respect the composition
of the Committee differs from that of the Human Rights Committee. For a more
recent assessment of the work of the Committee see R. Wolfrum, “The Committee
on the Elimination of Racial Discrimination”, in J.A. Frowein/R. Wolfrum (eds.),

Max Planck Yearbook of United Nations Lawl. 3, 1999, pp. 486t seq.

The impartiality of the experts may not only be endangered by the States Parties
having nominated a given expert (for details in this respect, see Partsch (Note 24)
at pp. 34@et seq). but by other States Parties, too. The Committee at one point

felt it mandatory to strongly object to the tendency “... to put pressure upon experts,
especially those serving as Country-Rapporteurs” and to remind States Parties

“... to respect unreservedly the status of its members as independent experts of
acknowledged impartiality serving in their personal capacity.” (Recommendation IX,
38th Session, 1990).



35.

36.

37.

38.

39.

40.

41.
42.

According to Rule 14, each expert, in assuming his or her duties, makes a solemn
declaration similar to the one of the judges to the International Court of Justice:

“I solemnly declare that | will perform my duties and exercise my powers as a
member of the Committee on the Elimination of Racial Discrimination honourably,
faithfully, impartially and conscientiously”.

As to the Human Rights Committee and the Committee for Economic, Social and
Cultural Rights see C. Tomuschat, “Human rights covenants and their executive
organs” in R. Wolfrum (ed.)Jnited Nations Yearboo®nd ed., 1992, pp. 583-591

(pp. 589 et seq.); Opsahl (Note 32) at pp. 372 et seq.

Partsch (Note 24) p. 340 emphasizes the specific reference to the “principal legal
systems”, in contrast to Lerner (Note 25) p. 76 who concludes that the experts should
represent “as many political systems and cultures as possible”.

The chairperson is elected in accordance with the following regional sequence which
was established at an early stage to reflect the number of ratifications from each
region: Asia, Latin America, Africa, Western Europe, and Eastern Europe. However,
this rotation scheme has been set aside several times for different reasons; for details,
see Partsch (Note 24), pp. 30seqln general, the chairperson is first agreed upon

in the regional group and elected by consensus.

Article 88 of the UN Charter authorizes the Trusteeship Council to use such an
approach.

CERD/C/R/12 and A/8027(1970), Annex IlIA. These guidelines were issued as

a ‘Communication to States Parties’ on the basis of the Committee’s authority to
request further information; for details, see Partsch (Note 24), p. 350.

For the revised guidelines adopted on 9 April 1980, see A/35/18(1980), Annex IV.
See the consolidated guidelines for the initial part of the reports of States Parties,

as suggested by the chairpersons of the treaty bodies (A/45/636, at p. 18):

“Land and people”

1. This section should contain information about the main ethnic and demographic
characteristics of the country and its population, as well as such socio-economic
and cultural indicators as per capita income, gross national product, rate of
inflation, external debt, rate of unemployment, literacy rate and religion. It should
also include information on the population by mother tongue, life expectancy,
infant mortality, maternal mortality, fertility rate, percentage of population under
15 and over 65 years of age, percentage of population in rural areas and in urban
areas and percentage of households headed by women. As far as possible, States
should make efforts to provide all data disaggregated by sex.

2. This section should describe briefly the political history and framework,
the type of government and the organization of the executive, legislative and
judicial organs.

General legal framework within which human rights are protected
3. This section should contain information on:

(a) Which judicial, administrative or other competent authorities have jurisdiction
affecting human rights;

(b) What remedies are available to an individual who claims that any of his rights
have been violated; and what systems of compensation and rehabilitation exist
for victims;

(c) Whether any of the rights referred to in the various human rights instruments
are protected either in the constitution or by a separate bill of rights and, if so,
what provisions are made in the constitution or bill of rights for derogations and
in what circumstances;

(d) How human rights instruments are made part of the national legal system;

(e) Whether the provisions of the various human rights instruments can be invoked
before, or directly enforced by, the courts, other tribunals or administrative
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authorities or whether they must be transformed into internal laws or
administrative regulations in order to be enforced by the authorities concerned;

(f) Whether there exist any institutions or national machinery with responsibility
for overseeing the implementation of human rights”.

43. A/9018(1973).

44. As to the earlier discussion in the Committee, see Partsch (Note 24), p. 351.

45. General Recommendation VII (1985).

46. A/32/18(1977), Annex; General Recommendation V (1977).

47. For details, see Partsch (Note 24), 866eq.

48. A/37/18(1982), Chapter 9; Decision 2(XXV) (1982); incorporated into the Revised
General Guidelines (CERD/C/70/Ref.1(1983/2)); on Article 7 of ICERD see in
particular José Bengoa, lvan Garvalov, Mustafa Mehedi, Shanti Sadiq Ali,

Joint Working Paper, UN Doc. E/CN. 4/Sub. 2/1998/4. Efforts are undertaken by
UNESCO on the improvement of the education of children belonging to minorities
(UNESCO, Executive Board, 156 EX/21, 17 March 1999, p. 9).

49. A/Res.2783(XXVI) of 6 December 1971; Rule 64; for details, see Partsch (Note 24),
pp. 354et seq.

50. Tomuschat (Note 36), p. 562; Opsahl (Note 32) p. 403.

51. CERD/SR771.

52. CERD/SR823, para. 29; this idea was rejected.

53. CERD/SR827, para. 40.

54. CERD/SR para. 74.

55. CERD/SR829, para. 1-7.

56. A/44/98, 17 para. 57 and 24 para. 91.

57. Since 1988, Country-Rapporteurs have not had reports allocated to them by the
Bureau. A list of reports has been circulated and members volunteering to serve
have so indicated to the Committee’'s Rapporteur. The members volunteering
increased such that, by 1992, 16 out of 18 members had volunteered. In that year,
the Committee briefly considered its method of allocation; it was agreed that no
member should be responsible for serving as Country-Rapporteur for two successive
reports from the same State, or be called upon to evaluate the report of his or her
own country. It was also thought inappropriate for someone to volunteer if there
was tension between the State of which the member was a national and the reporting
State. Annexes have been included in the annual report indicating which members
served as Country-Rapporteurs for which reports, and which Country-Rapporteurs
have been appointed for the next session.

58. For the early practice of the Committee, see Partsch (Note 24), pgt. 351
The limitations of this interpretation, however, led to its early rejection. During a
discussion on co-operation with the ILO and UNESCO, differing views were
expressed on the use of information provided by these organizations. The UN Office
of Legal Affairs issued an opinion on the use of information in which it was stated
that nothing in CERD indicated that the Committee was limited to the data received
by States Parties in its primary consideration of reports and in particular in
formulating requests for further informatiddr{ited Nations Juridical Yearbod@72,

p. 164, para. 4(a)).

59. Confirmed by the chairman, CERD C/SR.296 (1976), para. 57.

60. In 1977, the Committee discussed and rejected a suggestion made in the Third
Committee that CERD might benefit from the knowledge and experience of non-
governmental organizations (Report, para. 29).

61. SeeManual on Human Rights Reportint991, p. 121 regarding the Human Rights
Committee; p. 174, the Committee on the Elimination of Discrimination of Women;
p. 188 the Committee against Torture.

62. A/45/636, p. 16, para. 68.
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80.

81.
82.

83.

84.
85.
86.
87.

88.

89.
90.
. Ibid., p.90, para. 386.
92.

See Decision 1 (XL), A/46/18, p. 104; it states that “members of the Committee
must have access as independent experts, to all available sources of information,
governmental and non-governmental.”

. See, for example, the report of 1971 (A/8418), para. 30; this practice was abandoned

by the Committee in 1974, A/9618 (1974), para. 23.

. Al44/668, paras. 134 and 124.

. CERD/SR.805, para. 65.

. AJ46/18.

. See, for example, the report of the Human Rights Committee to the General

Assembly at its 43rd, 44th and 45th session 1992 (A/47/40), gt. S&).

. Report (Note 68) p. 18, para. 45.
. For further details, see the report of the fourth meeting of chairpersons (A/47/628)

and Alston’s study (Note 24) at pp. ddseq. O'Flaherty (Note 28) at pp. 9 seq.

. A/IRes.37/44 of 3 December 1982.

. A/38/393(1983); see also A/37/18(1982), Annex IV and A/38/18(1983), Annex VI.
. A/39/18(1984), pp. 127-128, Decision 1 (XXIX) 1984.

. A/Res.38/117 of 18 December 1983; A/Res.39/138 of 14 December 1984;

A/Res.40/116 of 13 December 1985; A./Res.41/121 of 4 December 1986;
A/Res.42/105 of 7 December 1987; A/Res.43/115 of 8 December 1988;
A/Res.44/135 of 15 December 1989; A/Res.45/85 of 14 December 1990;
A/Res.46/111 of 17 December 1991; A/Res.47/111 of 16 December 1992.

. See the reports thereon: A/44/98; Al45/636; HRI/MC/1992/2.
. See resolutions 1989/46, 1990/25, 1991/20, 1992/15.
. See report of the Chairman of the Committee at the first meeting of chairpersons

of human rights treaty bodies (A/44/98).

. A/46/18, p. 17, para. 27.
. The text of the letter is contained in the report of the Committee to the General

Assembly (A/46/18), p. 123.

A/Res.47/111 which refers to the recommendation of the 4th meeting of
chairpersons of the human rights treaty bodies. A/47/628 paras. 70 and 71; see also
resolution 1993/14, para. 4 of the Commission on Human Rights.

See A/43/18, para. 24(c).

Recommendation X (1991) which is based upon the recommendation of the third
meeting of chairpersons of treaty bodies (A/46/18).

Alston is in this respect (Note 24) on p. 48 and suggests to appoint one or more
individuals whose sole responsibility would be to assist States Parties to fulfil their
reporting obligations.

Note 24 at pp. 36t seq.

See Article 41, para. 1 of the International Covenant on Civil and Political Rights.
See Partsch, (Note 24) at p. 362.

Buergenthalmplementing the UN-Racial Conventiqup. 211-2187exas International
Law Journa) Band 12, (1977), p. 202.

See Syria’s sixth periodic report (CERD/C/66, Add.22) and discussion in A/36/18
of 1981, paras. 169-173 and CERD C/SR/507 and C/SR/508 (1981). As regards the
seventh periodic report (CERD/C/91, Add. 39, see CERD/C/SR/CERD/661 and
CERD/C/SR/662 (1984).

CERD/C/SR/507 (1981), para. 37 and CERD/C/SR/661 (1984), para. 3.

Report of the Committee A/46/18, p. 65, para. 258 (concluding observations).

Tardu (Note 30) at p. 291 distinguishes between “complaint-procedure” and
“complaint-information”; among the former belong those which require the
competent organ to take a decision on admissibility (Committee on the Elimination
of Racial Discrimination, Human Rights Committee, Committee Against Torture);
among the latter, all those procedures which regard the complaint as information to
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99.

100.

101.

102.

103.
104.

105.

106.

identify human rights problems in general. UNESCO has created a complaint system
of its own in 104 EX/Decision 3.3. of the Executive Board (1978).

. Al42/44, paras. 64 to 67; Rule 90 para. 1(b) of the Rules of Procedure.

. For details, see Tardu (Note 30) at p. 298.

. See Tardu (Note 30), p. 301.

. See Rule 91(c) of the Rules of Procedure of the Committee on the Elimination

of Racial Discrimination.

. Critical in this respect, Tardu (Note 30), p.302; more positive Opsahl (Note 32),

p. 425.

. Rule 95 of the Rules of Procedure of the Committee on the Elimination of Racial

Discrimination.

The first opinion (1/1984) was on communication Yilmaz Dogan v. the Netherlands.
As for the decision on communications 8/1996; 10/1997; and 6/1995 see Report

of the Committee on the Elimination of Racial Discrimination, GAOR 54th session,
Supplement No. 18 (A/54/18), &t seq. 78et seq.

A new para. 3 was added to Rule 87: “The Committee may designate a Special
Rapporteur from among its members to assist it in the handling of new communications”;
a new sentence was added to Rule 92, para. 1: “Arequest for information may also
emanate from a Special Rapporteur designated under Rule 87, para. 3";

a new para. 7 was added to Rule 94: “The Committee may, in appropriate cases
and with the consent of the parties concerned, decide to deal jointly with the question
of admissibility and the merits of a communication”.

This was encouraged by the General Assembly with the Agenda for Peace

— A/Res./47/120 of 18 December 1992; as for the drafting history see Report of the
Committee (Note 99), p. dt seq.

Doc. A/49/18, para. 19; Doc. A/50/18, para. 22; Doc. A/51/18, para. 26. For further
details see Banton (Note 17), pp. 161 et seq.

See O’Flaherty (Note 28), pp. 1&3seq. Banton (Note 17), pp. 16 seq.

T. van Boven, “Prevention, Early-Warning and Urgent Procedures: A New

Approach by the Committee on the Elimination of Racial Discrimination”,

in E. Denters, N. Schrijver (edsReflections on International Law from the Low
Countries in Honour of Paul de Waalfit998, pp. 168t seq.

When in 1993 the Committee adopted its prevention, early-warning and urgent
procedure its Chairman justified such decision in its covering letter to the annual
report to the Secretary-General of the United Nations in the following terms:

“The forms of racial discrimination which in the 1960s were regarded as most
abhorrent were those of discrimination by Whites against Blacks. Racial discrimination
was frequently described as caused by the dissemination of doctrines of racial
superiority by the institutions of colonial rule and by policies of racist regimes.

The international community could counter these abuses by political means and in
this way racial discrimination could be eliminated.” The letter continued to say:

“In 1993 we contemplate the success of policies initiated in the 1960s. The struggle
against colonial rule and racist regimes has been successful even if the consequences
of apartheid will continue to give trouble for a long time. New challenges started to
emerge at the end of the 1980s with the disintegration of some of the larger political
structures, particularly in eastern Europe, and the weakening of some structures in
other regions ... racial or ethnic conflicts are appearing in areas previously
characterized by tolerance...” (Report of the Committee on the Elimination of Racial
Discrimination, 1993, Doc. A/48/18, 6).

See Report of the Committee (Note 99), at pgt. 4. in the respective Decision 2 (54)

of 18 March 1999 the Government of Australia is called upon to “... suspend implemen-
tation of the 1998 amendments [to the Native Title Act] and reopen discussions with
the representatives of the Aboriginal and Torres Strait Islander People with a view to
finding solutions acceptable to the indigenous peoples and which would comply with
Australia’s obligations under the Convention.”



107.

108.
109.

110.
111.
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113.
114.

See the letter of the Chargé d’affaires of the Permanent Mission of the Federal
Republic of Yugoslavia in Geneva on 15 February 1995 as reproduced in the Report
of the Committee on the Elimination of Racial Discrimination, 1995 (Doc. A/50/18,
para. 227). See also the reply of the Chairman of 6 March 1995 (in the same report
at para. 227).

See Alston (Note 25), para. 79.

Here, in fact, the principle of the division of labour should apply as suggested by
Alston (Note 25), para. 79. This, however, requires that the Security Council or a
regional organization has become active. This cannot be taken for granted.

In the cases of inactivity it is the function of the human rights treaty bodies engaged
in such procedure to induce activities of international organizations engaged in the
preservation of peace and security.

Alston is sceptical (Note 24) paras. £ seq.

The Commission of Human Rights is critical in this respect, see Resolution 1993/58;
report of the Nordic Seminar on Human Rights, A/Conf. 157/Pc/7, para. 56.

See also Opsahl (Note 32), p. 440.

Opsahl is equally sceptical (Note 32), p. 420.

A/Res. 47/120 of 18 December 1992 emphasized the need for all organs and bodies of
the United Nations to intensify their efforts to strengthen the Organization’s role in
preventive diplomacy. At their fourth meeting, the chairpersons considered a suggestion
by a member of the Committee on the Elimination of Racial Discrimination and a
member of the Committee against Torture that they examine the possibility of
undertaking preventive action against human rights violations, within the scope of
the activities of the human rights treaty bodies. As a result of their consideration of
this issue, the chairpersons concluded that, “... the treaty bodies have an important
role in seeking to prevent as well as to respond to human rights violations. It is thus
appropriate for each treaty body to undertake an urgent examination of all possible
measures that it might take, within its competence, both to prevent human rights
violations from occurring and to monitor more closely emergency situations of all
kinds arising within the jurisdiction of States Parties. Where procedural innovations
are required for this purpose, they should be considered as soon as possible.”
(A/47/628, para. 44).
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Reinforcement of International and
Regional Mechanism for Individual Complaints
of Racial Discriminatioh

Régis de Gouttes

At the international and regional levels, it is interesting to look at three major
mechanisms for individual complaints open to victims of racial discrimirtation

e The mechanism provided under the International Convention on the
Elimination of All Forms of Racial Discrimination, which was
adopted on 21 December 1965 and entered into force on 4 January
1969: individual complaints or communications may be submitted to
the Committee on the Elimination of Racial Discrimination (CERD),

a procedure now recognized by 29 out of the 155 States Padies
the Convention (Article 14 of the Convention);

e« The mechanism provided under the first Optional Protocol to the
International Covenant on Civil and Political Rights, which was
adopted on 16 December 1966 and entered into force on 23 March
1976: individual complaints or communications may be submitted to
the Human Rights Committee, a procedure now recognized by 93 out
of the 142 States Partie®® the Covenarit

 The mechanism provided under the Convention for the Protection
of Human Rights and Fundamental Freedoms, which was signed
on 4 November 1950 and entered into force on 3 September 1953:
individual complaints or petitions may be submitted to the European
Court of Human Rights, a procedure applicable to the 41 Member
States of the Council of Europe parties to the European Convention
(Article 25 of the European Convention).

Of the three international instruments mentioned above, only one focuses
solely on combating racial discrimination: the 1965 International Convention
on the Elimination of All Forms of Racial Discrimination.

Moreover, only this Convention gives a broad, specific definition of the
prohibited forms of racial discrimination. According to Article 1 (1), “the term
‘racial discrimination’ shall mean any distinction, exclusion, restriction or pref-
erence based on race, colour, descent, or national or ethnic origin which has
the purpose or effect of nullifying or impairing the recognition, enjoyment or
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exercise, on an equal footing, of human rights and fundamental freedoms in
the political, economic, social, cultural or any other field of public life”.

The inspiration for the 1965 Convention is reflected in the Preamble,
which, after recalling the principles of the dignity and equality inherent in all
human beings, as enshrined in the Charter of the United Nations and the
Universal Declaration of Human Rights, goes on to declare that States Parties
are “Convinced that any doctrine of superiority based on racial differentiation
is scientifically false, morally condemnable, socially unjust and dangerous” and
that racial discrimination “is an obstacle to friendly and peaceful relations among
nations and is capable of disturbing peace and security among peoples”.

The other two international instruments mentioned above contain certain
provisions on racial discrimination: Articles 2, 4(1), 20 (2), 24 and 26 of the
International Covenant on Civil and Political Rights; and Article 14 of the
European Convention on Human Rights.

However, these two instruments merely subsume the prohibition of racial
discrimination into a broader principle of non-discrimination or equal rights.
According to Article 26 of the International Covenant on Civil and Political
Rights, for example: “All persons are equal before the law and are entitled
without any discrimination to the equal protection of the law. In this respect,
the law shall prohibit any discrimination and guarantee to all persons equal and
effective protection against discrimination on any ground such as race, colour,
sex, language, religion, political or other opinion, national or social origin, prop-
erty, birth or other status”.

Similarly, according to Article 14 of the European Convention on Human
Rights: “The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, associ-
ation with a national minority, property, birth or other status”.

As to CERD and the Human Rights Committee, a comparison of their
procedures for individual complaints need not detain us very long. These are
two United Nations global treaty-monitoring bodies, organized and operating
in similar ways, but each within its own field:

» the Human Rights Committee in the general area of violations of civil

and political rights;

» CERD in the specific field of discrimination on the basis of race,

colour, descent, or national or ethnic origin.

There is naturally a certain amount of overlap between the instruments
monitored by these two Committees:
« The International Covenant on Civil and Political Rights includes racial
discrimination in its general prohibition of all forms of discrimination
(Article 26). In addition, it specifically prohibits any advocacy of racial
hatred (Article 20 (2)) and establishes the right of every child to such
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measures of protection as are required by his status as a minor, without
discrimination on grounds of race (Article 24 (1));

» The International Convention on the Elimination of All Forms of Racial
Discrimination deals with forms of racial discrimination that impair
the enjoyment, on an equal footing, of all human rights, including
those protected by the International Covenant on Civil and Political
Rights (Article 1).

However, in the area of racial discrimination, the 1965 Convention goes
further: it guarantees the enjoyment of all rights, not only civil and political
but also economic, social and cultural rights, on a non-restrictive basis, since
the list of rights protected in Article 5 of the Convention is prefaced by the
words “in particular”.

The secretariats of the Office of the High Commissioner for Human
Rights (OHCHR), CERD and the Human Rights Committee ensure that the
individual complaints submitted to the United Nations are correctly channelled
and directed to the Committee concerned.

As a result, although the Human Rights Committee has been required
to rule on many individual complaints of human rights violations, only on
rare and exceptional occasions have racial discrimination cases come before it
(for example “Gueyeet al. v. France”, of 3 April 1989).

Complaints of incidents of racial discrimination are naturally addressed
to CERD which to date has examined 17 such individual communications.

It should be noted, however, that there are a number of provisions specific
to the International Covenant on Civil and Political Rights and the Human Rights
Committee, which do not fall within the scope of the International Convention
on the Elimination of All Forms of Racial Discrimination and CERD:

» According to Article 4 (1) of the Covenant, for example, States Parties
may take steps to derogate in times of crisis only to the extent that
such measures “do not involve discrimination solely on the ground of
race, colour, sex, language, religion or social origin”.

e Similarly, according to the Human Rights Committee’'s General
Comment N° 24 (52) relating to reservations, dated 2 November 1994,
“provisions of the Covenant that represent customary international law
(and a fortiori when they have the character of peremptory norms)
may not be the subject of reservations”. Specifically, “a State may not
reserve the right [...] to permit the advocacy of national, racial or reli-
gious hatred ...” (General Comment N° 24 (52), para. 8).

» Lastly, in order to avoid a proliferation of international procedures,
some of the States that have ratified the first Optional Protocol to the
Covenant — chiefly those States that are also parties to the European
Convention on Human Rights — have entered a reservation to the effect
that the Human Rights Committee should decline jurisdiction if a peti-
tion submitted to it and relating to the same right has already been
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thoroughly considered on its merits in the European Court of Human
Rights. That reservation has been declared by the Human Rights
Committee to be consistent with the object and purpose of the first
Optional Protocol (General Comment N° 24 (52), para. 14).

Turning now to a comparative analysis of the provisions of the
International Convention on the Elimination of All Forms of Racial
Discrimination, which are universally applicable, and those of the European
Convention on Human Rights, which apply to a region, it is useful, as regards
racial discrimination, to assess the relative merits of the procedures for indi-
vidual complaints to the monitoring bodies for the two instruments (CERD and
the European Court of Human Rights), since a considerable number of States
are parties to both Conventions.

Of the 155 States Parties to the International Convention on the
Elimination of All Forms of Racial Discrimination, 34 are also Member States
of the Council of Europe and parties to the European Convention on Human
Rights.

The procedure for individual communications or complaints provi-
ded under Article 14 of the International Convention is now recognized
by 18 Member States of the Council of Europe (Bulgaria, Cyprus, Denmark,
Finland, France, Hungary, Iceland, Italy, Luxembourg, Malta, the Netherlands,
Norway, Poland, Russian Federation, Slovakia, Spain, Sweden and Ukraine);
that is to say, a large proportion of the total number of 29 States now recog-
nize this procedure under the International Convention.

Without going into technical detail on the Articles of the International
Convention and the European Convention, the following main points emerge
from a comparison of their respective provisions. The scope of the International
Convention on the Elimination of All Forms of Racial Discrimination is broader
than that of the European Convention on Human Rights in the area of racial
discrimination. The scope of the International Convention is, in the first place,
naturally broader in geographical terms: it has been ratified by 155 States the
world over and its uniqueness derives from its universal applicability.

The reports submitted by States from every continent on their imple-
mentation of the Convention demonstrate a diversity of approaches to the subject,
a wealth of influences and a plurality of policies, as well as the sometimes very
different concepts of human rights evident in the world.

The composition of the Committee responsible for monitoring the imple-
mentation of the United Nations Convention is itself a reflection of that
pluralism, although the January 1998 elections created an imbalance in the
geographical distribution of its members (there are 18 members, comprising
five experts from the Latin America group, four from the Asia group, five from
the Western Europe group, three from the Eastern Europe group and one from
the Africa group).
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The scope of the International Convention is also broader in substantive
terms. It effectively guarantees the enjoyment, without distinction as to race,
or national or ethnic origin, of all civil, political, economic, social and cultural
rights. Moreover, as mentioned above, this list is not restrictive, since Article 5
of the Convention mentions these rights “in particular”, as recalled in the
Committee’s General Recommendation N° 20 of 1996.

Article 14 of the European Convention on Human Rights, by contrast,
does not in its current form establish a general right to protection against racial
discrimination. It merely establishes a principle of non-discrimination on
grounds of race in the enjoyment of the rights recognized and protected by the
Convention, which are basically civil and political rights and do not include
economic, social and cultural rights.

A violation is considered to have occurred, therefore, only if there has
been a violation of Article 14 in conjunction with some other substantive provi-
sion of the Convention. Article 14 cannot be said to be independent or
autonomous.

This question is not yet settled, however. Proposals have been made by,
inter alia, the European Commission against Racism and Intolerance to broaden
the scope of Article 14. As a result of those proposals, consideration is being
given to a draft Additional Protocol N° 12 to the European Convention extending
Article 14, the formulation of which has been entrusted to the members of the
Steering Committee for Human Rights. This draft should shortly be submitted
to the Committee of Ministers of the Council of Europe.

The monitoring body for the International Convention is very different
from the bodies that monitor the European Convention. Whereas the imple-
mentation of the European Convention on Human Rights is monitored chiefly
by a supranational judicial body (the European Court of Human Rights in
Strasbourg, whose decisions are binding and which is now a standing body
consisting of 41 judges from each of the Council of Europe Member States,
elected by the Consultative Assembly), the monitoring body for the International
Convention is not judicial in nature. It could even be said that, in its organi-
zation, composition and functions, it is more a political than a judicial
monitoring body.

In terms of its composition, CERD is an independent body established
by the Convention and made up of 18 experts elected for four-year terms by
the States Parties from among their nationals, consideration being given to equi-
table geographical distribution and to the representation of the different forms
of civilization as well as of the principal legal systems. The elected experts
serve in their personal capacity and are independent. CERD has a wide variety
of functions, as follows:

» consideration of reports from States Parties on the implementation of

the Convention (Article 9);
» the optional procedure for individual communications or complaints
(Article 14);
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» the procedure for complaints by States against other States (Articles
11ff);

» consideration of questions of racial discrimination in Trust and
Non-Self-Governing Territories (Article 15);

» submission of an annual report to the United Nations General Assembly
(Article 9).

These five functions are what make the United Nations Committee totally
different from the European Convention’s monitoring bodies.

In addition, in 1993, prompted in particular by events in the former
Yugoslavia, Somalia and Rwanda, CERD took on a new function: preventive
measures known as early warning and urgent procedures, inspired by “preven-
tive human rights diplomacy”, which have already been used on several occasions
since 1993, in missions to the former Yugoslavia, Kosovo, Croatia and
Guatemala, for example, and in convening urgent meetings of representatives
of countries where serious and massive acts of racial or ethnic discrimination
have been reported.

The International Convention’s mechanism for individual communica-
tions or complaints is less restrictive than that of the European Convention.
The mechanism for individual petitions provided under Articlese@Seq.of
the European Convention may lead to financial damages being awarded against
a State by the European Court of Human Rights and to the injured party being
afforded “just satisfaction” (Article 50 of the European Convention on Human
Rights).

By contrast, the “individual communications” mechanism under Article
14 of the International Convention does not include a binding penalty on States.
The only measures the United Nations Committee can take against an offending
State are basically to make “recommendations” and “suggestions” to that State
(Article 14 (7) (b) of the Convention); and to include a summary of the commu-
nication, together with the Committee’s recommendations and suggestions, in
the Committee’s annual public report to the United Nations General Assembly
(Article 14 (8) of the Convention).

The limited practical impact of individual complaints to the United Nations
Committee is doubtless largely responsible for the small number of communi-
cations so far received. 17 complaints have been lodged, in which the Committee
arrived at six “opinions” that a violation has occurred (in Cases N°s. 1/1984
“Yilmaz-Dogan v. the Netherlands”; 2/1989 “Diop v. France”; 3/1991 “Narrainen
v. Norway”; 4/1991 “L.K. v. the Netherlands”; 8/1995 “Siddiqui v. Australia”;
10/1997 “Habassi v. Denmark”) and three rulings that a violation had occurred
(*Yilmaz-Dogan v. the Netherlands”; “L.K. v. the Netherlands”; “Habassi
v. Denmark”). Four cases were declared inadmissible.

In considering individual complaints of racism, the United Nations
Committee tends, on the other hand, to allow itself rather greater discretion
than the European Court of Human Rights. The European Court found that
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there was a violation of Article 14 of the Convention in only a small number
of cases, concerning the right to respect for family life, the right to respect for
property, the right to education and gender equfality

That is very few compared with the total number of cases brought before
the Court.

Yet a number of the cases submitted to the European Court were directly
related to racial discrimination. One such case was “Abdulaziz, Cabales and
Balkandali”, which concerned the implementation of United Kingdom immi-
gration regulations and the right to respect for family life (judgement of 28 May
1985). In this instance, the European Court held that there had been no racial
discrimination and accepted that the immigration regulations, which applied to
all those seeking to enter the country, were based not on objections regarding
their origin, but on the need to stem the flow of immigrants in order to protect
the domestic labour market. The Court held, moreover, that the fact that the
regulations affected fewer whites than other people at the time was an effect
not of their content but of the fact that, among those wishing to immigrate, some
ethnic groups outnumbered others:

« Another case, “Jersild v. Denmark”, the subject of a European Court
judgement of 23 September 1994, is of considerable interest in this
discussion, since it directly raises the problem of the conflict between
the right to freedom of information or of the press and the right to
protection against racial discrimination. Yet the European Court based
its conviction only on Article 10, and made no reference to Article 14
of the European Convention.

» Furthermore, a case before the European Court (“Remli v. France” of
23 April 1996) was a particularly typical one of racial discrimination
arising from racist remarks made before a witness by a member of the
jury in the Assize Court that had sentenced Said André Remli, of
Algerian origin, to life imprisonment for intentional homicide and
attempted escape. However, the European Court based its conviction
on a violation of Article 6 (1) of the European Convention, for lack
of impartiality in the Court, and held that, since domestic remedies
had not been exhausted, it could not entertain the complaint under
Article 14 of the Convention taken together with Article 6.

e Lastly, in the judgement “Grégory v. United Kingdom” of 25 February
1997, which also concerned an allegation of comments with racist
connotations made by a jury member, the European Court held that
there had not been a violation of Article 6 (1) of the European
Convention, reasoning that the judge, when faced with a vague alle-
gation, had done sufficient by simply redirecting the jury, in accordance
with the principle of the secrecy of jury deliberations.

As can be seen, one of the reasons why Article 14 of the European
Convention is so limited in scope is that any violation of Article 14 must be
combined with some other provision of the European Convention and that, in
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many cases, establishing a violation of the other provision may be sufficient
in itself’

CERD, for its part, has given an opinion on 10 complaints to date. While
the Committee found the Convention to have been violated in only threé, cases
it has taken to making “recommendations” and “suggestions” in its “opinions”,
sometimes even in cases where no violation of the Convention has been found,
a practice which demonstrates its willingness to take a broad, flexible view of
the cases brought before it. Two examples can be given:

In “Yilmaz-Dogan” and “L.B.” (cases N°s. 1/1984 and 4/1991), the
Committee noted, with regard to the “expediency principle”, that “the
freedom to prosecute criminal offences is governed by considerations
of public policy and the Convention cannot be interpreted as chal-
lenging the raison d’étre of that principle”, but that “notwithstanding,

it should be applied in each case of alleged racial discrimination in
the light of the guarantees laid down in the Convention”. The
Committee therefore found, in these cases, that the State Party had
failed in its duty to investigate allegations of racial discrimination with
due diligence and expedition, since the inquiries undertaken by the
police and judicial authorities had been inadequate.

In the “Narrainen” case (N° 3/1991), concerning racist remarks allegedly
made by a police officer and two jurors in the Court of Aphahke
Committee noted that, on the basis of the information before it
concerning the racist remarks attributed to the police officer and the
two jurors, it was unable to conclude that a breach of Article 5 (a) had
occurred, but it nevertheless recommended to the State Party that every
effort should be made to prevent any form of racial bias from entering
into judicial proceedings which might result in adversely affecting the
administration of justice on the basis of equality and non-discrimina-
tion; and that, in criminal cases of this kind, due attention should be
given to the impartiality of juries, in line with the principles underlying
Article 5 (a) of the Convention.

The fact that the United Nations Committee clearly adopts a broader
perspective in the individual cases submitted to it is due largely to three factors:
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the Committee is not yet weighed down by an excessive number of
individual petitions;

the substantive scope of the International Convention is broader than
that of the European Convention;

if it finds that the Convention has been violated, the United Nations
Committee, unlike the European Court of Human Rights, is not
required to convict or to award “just satisfaction” to the victim, and
that allows it to be more flexible in its approach.



Bearing in mind the difference of approach between the United Nations
Committee and the European Court in Strasbourg as regards the evaluation of
individual petitions, it is not surprising that differences in interpretation should
also arise between the two bodies.

For example, one might ask whether the United Nations Committee would
have evaluated the “Jersild v. Denmark” case in the same way as the European
Court, which convicted Denmark of violating Article 10 of the European
Convention and criticized a decision by the Danish Supreme Court to punish
a television journalist who had broadcast particularly offensive and aggressive
racist remarks made by the members of a group of young people called “the
green jackets”.

The United Nations Committee in fact adopted a General Recom-
mendation (N° XV-42) in 1993, concerning the interpretation of Article 4 of
the International Convention, which deals with this very problem of conflicts
between the right to freedom of expression and information and the right to
protection from racial discrimination.

In this Recommendation, CERD states that the prohibition of the dissem-
ination of all ideas based on racial superiority or hatred is compatible with
the right to freedom of opinion and expression, as embodied in (*with due
regard to”, according to Article 4 of the 1966 Convention) the Universal
Declaration of Human Rights (Article 19) and recalled in Article 5 (d) (viii)
of the 1966 Convention, and having particular regard to the provisions of
Article 29 (2) of the Universal Declaration (prohibition of the dissemination
of racist ideas) and Article 20 of the International Covenant on Civil and
Political Rights (prohibition of any advocacy of national, racial or religious
hatred that constitutes incitement to discrimination, hostility or violence).

The United Nations Committee had in fact been informed of the “Jersild”
case during its consideration of Denmark’s periodic report in 1990 (General
Assembly document A/45/18, p. 26, para. 56). A number of different views
were expressed by Committee members, some of whom saw the case as “the
clearest statement yet, in any country, that the right to protection against racial
discrimination took precedence over the right to freedom of expression”, while
others thought “that in such cases the facts needed to be considered in relation
to both rights”.

The European Court’s decision in this case thus gave the United Nations
Committee the opportunity to look once more, as it continues to do, at the deli-
cate question of the conflict of rights.
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Conclusions

On the basis of this brief comparative analysis, it may be possible to formu-
late a number of suggestions aimed at reinforcing the universal and regional
mechanisms for individual complaints of racial discrimination:

« First, it is important to continue with efforts to secure general and
universal recognition of the individual complaints mechanism provided
under Article 14 of the International Convention on the Elimination
of All Forms of Racial Discrimination. This would entail a further call
to States Parties to the Convention to persuade them that they can and
should all eventually make the optional declaration under Article 14
of the Convention. The number of countries that have recognized the
procedure so far (29) is most inadequate and effectively creates an
inequality of commitments as between the individual States Parties to
the International Convention, since those who recognize the mecha-
nism for individual communications are exposed to complaints from
which the others are exempt.

« Secondly, in parallel with efforts to secure universal recognition, the
United Nations Secretariat should consistently channel or direct
complaints concerned with discrimination of a specifically racial nature
to the only Committee specializing in that field, namely CERD. In my
view, that should result in complaints that might otherwise go to the
Human Rights Committee being rerouted to CERD. At the same time,
CERD should be given a larger secretariat, to enable it to deal with a
greater number of individual communications.

« Thirdly, it is important to endeavour to inform the general public about
the existence of the mechanism under Article 14 of the International
Convention on the Elimination of All Forms of Racial Discrimination.
Such efforts should be requested from States Parties, anti-racist
non-governmental organizations and associations, and lawyers and
jurists alike®.

« Lastly, it would be useful if the procedures for submitting individual
complaints to CERD and to the European Court of Human Rights were
complementary.

All the Member States of the Council of Europe Parties to the European
Convention on Human Rights should be able not only to ratify the International
Convention on the Elimination of All Forms of Racial Discrimination, but also
to make the declaration under Article 14 of the Convention on the mechanism
for individual communications, which does not compete with, but rather
complements, the procedure under Article 25 of the European Convention.

While welcoming Protocol N° 12 to the European Convention on Human
Rights, currently being prepared, which may soon establish at the European
level a general, independent principle of non-racial-discrimination, thanks to a
broadening of the scope of Article 14 of the Strasbourg Convention, it must be
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pointed out that it is in victims’ interest to have as wide a choice as possible
of international remedies at a time when, as is well-known, expressions of racial
and ethnic discrimination are becoming more frequent worldwide.

These are some of the points that could be raised in the context of the
World Conference against Racism, Racial Discrimination, Xenophobia and
Related Intolerance.

* This article was presented at the United Nations Expert Seminar on Remedies
Available to the Victims of Acts of Racism, Racial Discrimination, Xenophobia
and Related Intolerance and on Good National Practices in this Field in preparation
for the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, held in Geneva from 16 to 18 February 2000.

Notes

1. Other regional or global mechanisms such as the Inter-American Court of

Human Rights and the new African Court on Human and Peoples’ Rights will not

be discussed here.

. As of the middle of 2001, the number of ratifications was 157.

. As of the middle of 2001, the number of ratifications was 147.

. Note that a new mechanism for individual complaints is envisaged in the

draft optional protocol to the International Covenant on Economic, Social and

Cultural Rights.

5. Of these European countries, only Andorra, Ireland, Liechtenstein, San Marino
and Turkey have not ratified the 1965 International Convention.

6. See judgements in “Case relating to certain aspects of the laws on the use of
languages in education in Belgium” of 23 July 1968; “Marckx” of 13 June 1979;
“Abdulaziz, Cabales, Balkandali” of 28 May 1985; “Inze” of 28 October 1987;
“Darby” of 23 October 1990; “Vermeize” of 29 November 1991; “Pine Valley
Developments Ltd.” of 29 November 1991, “Schuler-Zgraggen v. Switzerland”
of 24 June 1993; “Karlheinz Schmidt v. Germany” of 18 July 1994;

“Gaygusuz v. Austria” of 16 December 1996; “Chassagnol v. France” of 29 April 1999,
etc. See also “Buckley v. United Kingdom” of 25 September 1996, in which the
European Court held that there had been no violation of the Convention.

7. In this connection, see European Court judgement “Kebah v. the Netherlands”
of 27 October 1994, para. 2.

8. N°. 1/1984 (Yilmaz-Dogan v. the Netherlands), 4/1991 (L. Karim v. the Netherlands),
N° 10/1997 (Habassi v. Denmark).

9. Compare also the above-mentioned “Remli v. France” judgement of 23 April 1996
by the European Court of Human Rights.

10. The Anti-Racism Information Service (ARIS), a Geneva-based non-governmental
organizations, does important work in this regard by collecting and coordinating
information from other non-governmental organizations for CERD members and
disseminating information on the work of CERD to others.

AWN
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Fighting Racism with Positive Messages:
Importance of Youth and Education Activities

Jyoti Shankar Singh

Introduction

Problems and solutions concerning racial discrimination are too often cast in
Black and White terms — as battles to be won or lost. The long and arduous
struggle to end apartheid in South Africa, a battle waged by millions with the

support of the international community, shows that determination and will can

triumph even against the strongest, most blatant and severe forms of racial
oppression. The defeat of the doctrine of racial superiority and its ministers in
South Africa stands as a major inspiration to anti-racism struggles the world

over.

However, racism also comes in more subtle and insidious forms which
often proves very difficult to identify and address. Differential access of minority
individuals to the levers of political, economic and social power can be diffi-
cult to document and harder to tackle. Although less obvious perhaps than
systematic racial segregation or oppression, such forms of racism can make
individuals and communities feel victimized. Unfortunately, this can lead to the
perception that racism is perpetrated only by others and that it is therefore
someone else’s responsibility. While it is true that no one can be considered
immune from prejudice and discrimination or its long-lasting effects, this mind
set is essentially negative in orientation in the sense that it can entail struggle
against discrimination while ignoring one’s own responsibilities. Rights without
responsibilities is an untenable proposition and it misses the potential of posi-
tive measures to bring about sustained and deep-rooted attitudinal improvement.

An alternative approach is to view racial discrimination and related
intolerance as a challenge that needs to be met through a strengthening of the
culture of human rights at all levels. Racism has to be recognized as everyone’s
responsibility to tackle together. In other words, since anyone may bear the
brunt of racism, it is incumbent upon all of us to fight it — not only in a nega-
tive ‘all or nothing’ sense, but through the constructive promotion of human
rights standards. In South Africa, for example, a national conference was
convened ahead of the World Conference that involved comprehensive consul-
tations with the South African Human Rights Commission, the Commission for
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Gender Equality, the South African NGO Coalition and Government represen-
tatives. The South African Millennium Statement on Racism and Programme
of Action underlinedinter alia, the need to ensure that primary and secondary
school children received anti-racism education and that a number of positive
measures had to be instituted through a “National Dialogue to Combat Racism”
involving all sectors of society.

The purpose of this article is to consider the important practical role that
education — whether formal or non-formal, whether inside or outside the educa-
tional programme — can play in promoting sustained tolerance and respect for
diversity in social interaction. We will first reflect upon the rationale for the
more systematic incorporation of multicultural values in youth education. Next,
we will explore the contribution of the World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance (WCAR). We shall then
consider some valuable examples of positive measures taken to instill multi-
cultural values and promote intolerance. Finally, we discuss possibilities for
future action.

Rationale for the more systematic incorporation
of multicultural values, tolerance

and respect for racial, ethnic and cultural diversity
in youth education

Discrimination on the basis of race or related ground exerts an insidious effect
on the enjoyment of all human rights simply because it involves the infringe-
ment or denial of entire groups or individuals of the right to be treated fairly
and equally, and intended or otherwise, can impose a strong negative impact
on entire populations and groups. Conversely, the right to be free from discrim-
ination has become accepted not only as an enforceable legal right, but as an
overarching general principle that guides the implementation of all human rights
guarantees at domestic, regional and international levels. This facet of the prin-
ciple of non-discrimination was well recognized by the drafters of the Charter
of the United Nations who, in the aftermath of World War II, understood that
racial discrimination unchecked could lead to serious social disruption and even
threaten or breach regional and international peace and security. Accordingly,
the promotion and encouragement of “respect for human rights and for funda-
mental freedoms for all without distinction as to race, sex, language, or religion”
figure among the principles and purposes of the United Nations in Article 1,
paragraph 3, of its Charter.

The pernicious effect of racial discrimination, xenophobia and related
intolerance lies also in the many ways it is practised, subtle or not so subtle.
Particularly strong are the effects of racial and related discrimination on indi-
viduals and communities already disadvantaged by force of circumstance or
social prejudice, such as migrants, refugees, asylum seekers, sufferers of
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HIV/AIDS, indigenous populations, women, the disabled, the elderly, and
members of minorities.

Case-by-case responses are necessary to provide redress in respect of
individual instances of racial discrimination, but such responses in themselves
do not necessarily foster a living culture of tolerance and respect for diversity
or meet the need for systematic efforts to prevent discrimination. Multi-faceted
as racism and related intolerance are, they must be countered with a range of
measures conducted at all levels. This forms also the rationale for the more
systematic incorporation of multicultural values, tolerance and respect for racial,
ethnic and cultural diversity in youth education, because only through educa-
tion aimed at youth can human rights values be effectively inculcated and plant
the seeds for a strong human rights culture.

World Conference against Racism,
Racial Discrimination,

Xenophobia and Related Intolerance
—WCAR

The United Nations General Assembly’s decision to hold a World Conference
against Racism is reflected in resolution 52/111 of 12 December 1997, which
recognized the need for more effective and sustained measures at the national,
regional and international levels for the elimination of all forms of racism and
racial discrimination. In particular, the General Assembly considered that the
World Conference agenda should take due accadniet, alia, of the need to
address in a comprehensive manner all forms of racism, racial discrimination,
xenophobia and related contemporary forms of intolerance and that it should
also be action-oriented and focus on practical measures to eradicate racism,
including measures of prevention, education and protection and the provision
of effective remedies and take into full consideration existing human rights
instruments.

Accordingly, the General Assembly designated the following as the main

objectives of the World Conference:

» to review progress made in the fight against racism, racial discrimi-
nation, xenophobia and related intolerance, in particular since the
adoption of the Universal Declaration of Human Rights, and to reap-
praise the obstacles to further progress in the field and ways to
overcome them:;

» to consider ways and means to better ensure the application of existing
standards and the implementation of the existing instruments to combat
racism, racial discrimination, xenophobia and related intolerance;

e to increase the level of awareness about the scourges of racism and
racial discrimination, xenophobia and related intolerance;
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» to formulate concrete recommendations on ways to increase the effec-
tiveness of the activities and mechanisms of the United Nations through
programmes aimed at combatting racism, racial discrimination, xeno-
phobia and related intolerance;

 to review the political, historical, economic, social, cultural and other
factors leading to racism, racial discrimination, xenophobia and related
intolerance;

» to formulate concrete recommendations to further action-oriented
national, regional and international measures to combat all forms of
racism, racial discrimination, xenophobia and related intolerance;

» to draw up concrete recommendations for ensuring that the United
Nations has the financial and other necessary resources for its actions
to combat racism, racial discrimination, xenophobia and related intol-
erance.

Resolution 52/111 also requested Governments, specialized agencies,
other international organizations, concerned United Nations bodies, regional
organizations, non-governmental organizations, the Committee on the
Elimination of Racial Discrimination, the Special Rapporteur of the Commission
on Human Rights on contemporary forms of racism, racial discrimination, xeno-
phobia and related intolerance and other human rights mechanisms to assist the
preparatory committee, to undertake reviews, to submit recommendations
concerning the World Conference and the preparations thereof to the prepara-
tory committee through the Secretary-General and to participate actively in the
World Conference. The General Assembly called upon States and regional orga-
nizations to hold national or regional meetings or to take other initiatives in
preparation for the World Conference, and requested the regional preparatory
meetings to submit reports to the preparatory committee through the
Secretary-General on the outcome of their deliberations, including practical and
action-oriented recommendations to combat racism, racial discrimination, xeno-
phobia and related intolerance.

The regional intergovernmental meetings, regional expert seminars and
numerous NGO meetings that have taken place in the context of the World
Conference preparatory process have identified a number of areas for construc-
tive action as regards education aimed to eradicate racism and related
intolerance.

Some examples of lessons learned

A common theme in the World Conference preparatory process has been the
pivotal role that education and youth activities can and should play in the inter-
national community’s follow-up to the Conference.

For example, the Regional Seminar of Experts on the Prevention of Ethnic
and Racial Conflicts, held in Addis Ababa in October 2000, commended the
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efforts already under way in a number of African countries to comb racial and

gender stereotypes from schoolbooks and curricula. The seminar called upon
Governments in other regions to follow that example, and in fact, a number of

other regional expert seminars also urged action along the same lines.

In the European intergovernmental and expert seminars, it was proposed
that school networks draw up a code of practice, incorporating into their educa-
tional objectives clear principles on combating xenophobia. In particular, the
need for co-operation between all school authorities to strike a better balance
in the number of immigrants at each of the schools in every municipality, was
emphasized with a view to avoiding ghettoization in the school system.

An interesting example is to be found in an urban renewal project set up
in one of the poorest areas of Copenhagen. The Vestebro Immigrant Information
initiative concentrated on an area with a high immigrant population to explain
the aims of urban renewal and to solicit the views of the migrant groups that
would be affected so that the authorities could take their concerns fully into
account. Significantly, the project focussed on the training of youth, unem-
ployed persons, and second-generation immigrants thereby engaging and
empowering them to employ their cultural and linguistic assets to encourage
local immigrant network participation and to improve the prospects for young
immigrants by strengthening their skills and integration.

Another important element in the official recognition of minority groups

is the concrete implementation of the right to receive education in one’s own

mother tongue. Mother tongue schools aim to provide students with a fluency

in the mother tongue as well as in the language of the majority to facilitate the

process of integration into the school system while maintaining cultural heritage.

In areas where numbers do not allow such facilities to be provided, some

Governments have provided supplementary education for non-speakers of the
majority language free of charge.

In many countries, Governments provide training to teachers in order to
assist them to handle racist incidents at school. For example, the European
Commission against Racism and Intolerance (ECRI) has noted that the exclu-
sion of students of minority backgrounds from classes is being monitored, and
that Governments have requested local education authorities to tackle this
problem where it exists.

Several countries have initiated exchange programmes to combat racism
by encouraging children from different countries to share their cultures and
learn each other’s languages. Some countries have integrated the exchange
programmes into the curricula, permitting students in secondary or tertiary
education to participate in longer term exchanges. Intensive training in the
ethnic, linguistic and cultural norms of country involved in exchanges can foster
tolerance and respect for diversity in youth that lasts for a life-time.

A number of governmental and non-governmental organisations around
the globe have joined together to mobilise teaching about the trans-Atlantic
slave trade through exchanges and visits to places of historical significance.
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These projects aim to promote mutual respect and dialogue between young
people by allowing students to learn about the slave trade and the immense
suffering it involved as well as the great destruction it brought about to land
and culture. Such programmes also foster understanding on the rich contribu-
tions slaves brought through music, dance, poetry, stories and food and the
abiding influence of their culture.

In countries where nomadic minorities are often stigmatized, certain
Governments have created a category of itinerant education cards, which permit
children from these minority groups to move to new schools and to pick up
where they left off. This prevents unnecessary waste of time from constant
appraisals and enrolment in new schools. It has also significantly increased
participation of these minorities in education.

Many Governments and NGOs include teaching on racial tolerance and
cultural sensitivity in their material on human rights education. Public educa-
tion programmes often include teaching on racial tolerance in compulsory social
studies/development classes. Especially where there is a high rate of illiteracy,
the use of drama and music to spread the message of tolerance has become
popular in many parts of the world.

In World Conference preparatory meetings, individuals, NGOs, experts,
Governments, and international agencies in all regions expressed concern at the
alarming proliferation of Internet hate sites. Many of these sites target youth
and attempt to persuade them to adopt blatantly racist attitudes.

Radio and TV stations in several countries have propagated ethnic hatred.
The case of Radio Mille Collines which incited Hutus in Rwanda to massacre
their Tutsi neighbours during the 1994 Civil War, and the similar role of certain
radio and TV stations in the former Yugoslavia, demonstrate the power of media,
particularly among youth. Furthermore, the rapid spread of the Internet and the
rise of international mass media transmission facilities means that the dissem-
ination of information and opinion is no longer as localized at it once was. This
explains why the World Conference against Racism is an appropriate forum for
discussion on freedom of the press and racial discrimination. An Internet site
or media organization based in one country with lax or non-existent laws to
protect racial minorities against racial hatred, can affect people in other coun-
tries as well. The spread of information and opinion has never been so easy,
so inexpensive, nor so difficult for Governments to regulate. The challenge of
the World Conference will be to find constructive concrete and sustained ways
to fight racism, racial discrimination, xenophobia and related intolerance and
to promote the message of tolerance and respect for diversity among youth in
a sustained and balanced way.
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Future action

Through the World Conference preparatory process, it has become clear that
all elements — ordinary people, experts, NGOs, Governments, regional and inter-
national organizations — place high priority on the introduction of tolerance and
respect for diversity in school education curricula both in the formal and non-
formal contexts. Future action must concentrate on spreading the awareness of
tolerance and respect for diversity as the norm rather than the exception in
school education curricula with the full participation of civil society and national
anti-racism campaigns.

A very important avenue for sustained implementation of anti-racism
measures through constructive action aimed at youth will remain human rights
institutions at the national level. National human rights institutions are well
placed to identify applicable provisions in international and national law
addressing the special concerns of youth vis-a-vis the right to be free from
racial discrimination, xenophobia and related intolerance and to strengthen
implementation of these standards and to revitalize their promotional anti-racism
activities.

Student exchanges have a long tradition, and in our age of globalization,
the Internet has almost conquered time and space. The Internet can be a powerful
tool for future action by incorporating multicultural values around the world.
Unfortunately, the Internet can equally spread racist messages and incite racial
hatred. NGOs, experts and Governments in all regions have rightly indicated
serious concern over the ambivalent uses of Internet technology and have
cautioned that more needs to be done to ensure that children and young people
are not exposed to the baser elements.

The efficacy of future action will depend much upon the sharing of
lessons learned and ongoing dialogue not only among various communities in
every country, but among countries at the non-governmental and governmental
levels. If the World Conference programme of action is to be effective, all
actors must keep anti-racism high on their agendas.

Perhaps most important, all actors need to listen carefully and directly to
young people to understand their problems and encourage them to become
involved in the spread of tolerance and respect for diversity. This view has been
adopted by the UN Commission on Human Rights which in resolution 2000/14
urged that “the particular situation of children should receive special attention
during the preparations for and during the World Conference against Racism”.
Following the World Conference, the General Assembly’s Special Session on
Children will be convened to review the implementation of the UN Convention
on the Rights of the Child and to emphasize the substance of Article 12 of the
Convention which expresses “the right of children to express their opinions, and
to have them duly taken into account”. The United Nations High Commissioner
for Human Rights has underlined the need for youth participation in World
Conference activities and follow-up action, and accordingly, the Office of the
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High Commissioner for Human Rights is facilitating the participation of youth
representatives in the World Conference and in parallel activities in Durban.
Ultimately, all actors must make concerted and sustained efforts to insti-
tutionalize anti-racism efforts and invite the full and active participation of
youth in non-racist education thus spreading tolerance and respect for diversity
through the decision-makers of tomorrow — children and youth the world over.

* J. S. Singh is Executive Coordinator for the World Conference against Racism,
Racial Discrimination, Xenophobia and Related Intolerance.
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The role of the Council of Europe
in the Struggle against Racism,
Racial Discrimination and Xenophobia

Pierre-Henri Imbert

Introduction ”

Ever since its inception in 1949 the Council of Europe has been endeavouring
to develop a set of rules to guarantee the fundamental human rights. As stated
in the Universal Declaration of Human Rights, “all human beings are born free
and equal in dignity and rights”. The equality principle provides the basis for
combating racism and intolerance, placing it at the centre of human rights protec-
tion and promotion. Consequently, the Council of Europe has prioritized action
against racism, racial discrimination and xenophobia in its combat for human
rights. So the Council of Europe’s role in this field is absolutely vital, and breaks
down into () providing impetus and follow-up and (ll) standard-setting action.

Providing impetus and follow-up

Even though the Council of Europe has been particularly concerned about
racism right from the outset, it was in 1993 that it issued the most solemn
possible declaration on the importance of combating racism.

In view of the upheaval following the collapse of the Berlin Wall and
the end of the division of Europe, the Council of Europe realized that it had
to reaffirm forcibly its basic values. The First Summit of Heads of State and
Government of member States of the Council of Europe was accordingly
convened in order to commemorate this new era in European history. It was
organized in Vienna and ended with a major political Declaration on 9 October
1993. The Vienna Summit pinpointed a number of necessary measures, the
most important being action against racism, xenophobia, anti-semitism and
intolerance.

The Declaration and Plan of Action adopted at the Summit laid the foun-
dations for the Council of Europe’s action in these fields over the ensuing years.
Having noted “the present resurgence of racism, xenophobia and anti-semitism,
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the development of a climate of intolerance, the increase in acts of vidlence”
the Heads of State and Government of the member States of the Council of
Europe condemned “in the strongest possible terms racism in all its forms, xeno-
phobia, anti-semitism and intolerance and all forms of religious discrimination”

However, the Heads of State and Government did not stop at a political
declaration. They also agreed on a Plan of Action, which included launching
the European youth campaign against ratiamd setting up the European
Commission against Racism and Intolerance (EGRNHd invited the Member
States to step up safeguards against all forms of discrimination based on race,
national or ethnic origin or religion.

The Second Summit of Heads of State and Government of the member
States of the Council of Europe was held in Strasbourg on 10 and 11 October
1997 and called for “the intensification of the fight against racism, xenophobia,
anti-semitism and intolerance”Welcoming “the action taken in this field by
the Council of Europe since the Vienna Sumfnithe Heads of State and
Government “resolve(d) to intensify, for this purpose, the activities of the
European Commission against Racism and Intolerdnce”

Action against racism is now one of the main activities of the Council
of Europe bodies in general (B), and of the European Commission against
Racism and Intolerance in particular (A).

European Commission against Racism
and Intolerance (ECRI)®

ECRI was set up after the Vienna Summit in order to reinforce and intensify
the Council of Europe’s action against racism, xenophobia, anti-semitism and
intolerance. It is therefore the Council of Europe’s main body responsible for
addressing these issues.

ECRI members are appointed individually by their respective govern-
ments on the basis of their proven expertise in the field of racism and intolerance,
and attend meetings on an independent basis. The Parliamentary Assembly,
Congress of Local and Regional Authorities of Europe, Commission of the
European Communities and the Holy See also appoint observers to the ECRI.

ECRI's work programme comprises three strands:

» studying the situation of racism, xenophobia, anti-semitism and intol-
erance in each Council of Europe Member State and writing a detailed
report on the situation. Contact is made with various partners such as
governmental authorities, public institutions or non-governmental
organizations while the report is being drafted and during the visit
made by the ECRI delegation to the country in question;
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» working on general themes. This work takes the form of general policy
recommendations to Council of Europe Member Stawmsamples of
“good practices” and detailed studies;

* maintaining relations with civil society. This mainly involves co-oper-
ating with non-governmental organizations working in the anti-racism
field.

The problems detected while studying the situation in individual Council
of Europe Member States help build up a complete overview of the situation
of racism in Europ@ Drawing on close co-operation with the countries in ques-
tion and helped along by the resultant publicity, the ECRI's reports on the
situation in each Council of Europe Member State have led to progress in the
fight against racism on a number of fronts (adoption or amendment of legisla-
tion, review of public authority practices, etc).

The reports also enable ECRI to highlight problems which tend to recur
in the various countries. For instance, it has found that most Member States
lack effective anti-discrimination regulations. Not all the States have complete
legislation in this field, and those that do often implement it unsatisfactorily.

ECRI has also noted underdevelopment of institutional structures, as
well as of the national human rights and anti-racism bodies. This realization
led ECRI to adopt its General Policy Recommendation N° 2 on “Specialized
bodies to combat racism, xenophobia, anti-semitism and intolerance at national
level’*. In order to illustrate the type of body that is needed, ECRI has
published and disseminated examples of “good practices” relating to national
specialized bodiés

Another area where ECRI has noted persistent problems is that of
Roma/Gypsies in Europe. Consequently, the Commission adopted its third
general policy recommendation on this subject. The same measures have been
taken in relation to the situation of Muslims in Europe, (General Policy
Recommendation N° 5).

The increasing use of new mass communication technologies, such as the
Internet, to disseminate racist messages, is another burning issue. This is why
ECRI drew up a report in co-operation with the Swiss Institute of Comparative
Law on the legal, especially criminal, measures aimed at combating racism on
the Internet.

ECRI's work has become extremely significant since its inception in
1993. Its activities are in line with the broader activities of the Council of
Europe and in close co-operation with the other Council of Europe bodies in
order to guarantee consistency in the Council of Europe’s policy in this area.
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Action against racism in the activities
of other Council of Europe bodies

Given the importance of the fight against racism in the Council of Europe,
most of its constituent bodies at some stage find themselves dealing with this
issue.

For instance, the Committee of Ministers, the Council of Europe’s deci-
sion-making body, has adopted a large number of recommendations, resolutions
and declarations on issues bound up with racism, xenophobia, anti-semitism
and intolerance. In 1981 it issued the “Declaration on intolerance — a threat to
democracy”, and since then has adopted a number of particularly important
texts, including Recommendation N° R 97 (20) on “Hate Speech”,
Recommendation N° R 97 (21) on the media and the promotion of a culture
of tolerance and Recommendation N° R (92) 19 on video games with a racist
content®.

The Parliamentary Assembly, comprising parliamentarians from all the
Council of Europe Member States, has also adopted recommendations against
racism, including Recommendation N° 1438 (2000) on the threat posed to
democracy by extremist parties and movements in Europe, Recommendation
N° 1345 (1997) on the protection of national minorities, and Recommendation
N° 1275 (1995) on the fight against racism, xenophobia, anti-semitism and
intolerancé.

The Congress of Local and Regional Authorities of Europe, which is for
the most part made up of elected representatives of local and regional author-
ities, also contributes to the Council of Europe’s action against racism by
promoting, for instance, the launch of the European Network of Towns for
provision for Roma in municipalities.

Many other Council of Europe work sectors also comprise action against
racism and intolerance. For instance, the European Centre for Global
Interdependence and Solidarity (North-South Centre), a body responsible for
European co-operation in alerting the public to global interdependence issues
and encouraging solidarity-based policies in line with the Council of Europe’s
objectives and principles, is enthusiastically promoting a type of dialogue based
on multicultural understanding and religious tolerance. Such dialogue is aimed
at combating ignorance of other cultures, which is a common cause of racism,
intolerance and exclusion. All the strands of its work programme, especially
the media section, the global education programme and the Trans-Mediterranean
(Transmed) programme, deal with such issues.

The problems of racism are also dealt with from different angles, for
example protecting vulnerable groups such as refugees, migrants, national
minorities, Roma/Gypsies and women, or specific themes such as legal co-
operation concerning nationality, education, youth, the media andspegal
instruments have been drawn up to protect or promote these vulnerable groups
and develop activities on these specific thémé&mne of the main outcomes of
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the Council of Europe’s work in fighting racism, racial discrimination and xeno-
phobia was the European Youth Campaign against Racism “All Different, All
Equal”, which ran from December 1994 to February 1996. The scale and impact
of this campaign helped develop a Europe-wide pro-tolerance movement, thus
giving fresh impetus to the fight against racism throughout the continent.

The Council of Europe’s leading role in combating racism, racial discrim-
ination and xenophobia in Europe is widely acknowledged both continent- and
world-wide. The European Union was behind the proposal to mandate the
Council of Europe to deal with the European preparations for the United Nations
World Conference against Racism, Racial Discrimination, Xenophobia and
related Intolerance (Durban, South Africa August/September 2001,). As part of
the preparations a European Conference against Racism was organized in
Strasbourg from 11 to 13 October 2000, attended by national delegations, repre-
sentatives of civil society, that is mainly non-governmental organizations,
representatives of national specialized bodies to combat racism, and represen-
tatives of international organizations.

All this having been said, the Council of Europe’s role in providing
impetus and follow-up would be incomplete without its standard-setting action
on issues relating to racism, racial discrimination and xenophobia.

The standard-setting role

Legal measures are of cardinal importance in fighting racism and intolerance.
This is why the Council of Europe has endeavoured to include action against
racism in many of the legal instruments it has issued, especially the European
Convention on Human Rights.

Action against racism and
the European Convention on Human Rights

The 1950 European Convention on Human Rights is the Council of Europe’s

most effective legal instrument in the field of protecting human rights, thanks

to the system of individual petition before the European Court of Human Rights.

All persons residing in the territory of a Council of Europe Member State can

submit applications to the Strasbourg Court provided they comply with the

procedural rules, particularly that on exhaustion of legal remedies available in

the country where they consider the violation to have taken place. Nevertheless,
the text of the Convention itself does not provide adequate protection against
racial discrimination, even though the case-law of the Court has occasionally
improved such protection (1). This is why an additional protocol has been

adopted to the Convention in order to fill the gaps in the current provisions

and provide more effective protection against racism, racial discrimination and

xenophobia (2).
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The European Convention on Human Rights
and the case-law of the European Court

Only Article 14 of the European Convention on Human Rights deals with the
issue of discrimination. However, the Court has had recourse to other legal
bases in order to condemn racist conduct.

Article 14 of the European Convention on Human Rigltkses not lay
down any general prohibition of discrimination. Discrimination is only prohib-
ited vis-a-vis “the enjoyment of the rights and freedoms set forth in (the)
Convention”. So Article 14 does not introduce any independent prohibition of
discrimination because the provision has to be read in conjunction with another
Article of the Convention.

In its case-law on Article 14 the European Court of Human Rights has
also referred to “equality of treatmefitand “equality of the sexe¥’ The
Court has an established interpretation of the concept of discrimination. This
case-law clearly states that not all forms of differential treatment necessarily
constitute discriminatich For instance, in its judgment on the Abdulaziz,
Cabales and Balkandali case, the Court held that “a difference of treatment is
discriminatory if it ‘has no objective and reasonable justification’, that is, if
it does not pursue a ‘legitimate aim’ or if there is not a ‘reasonable relation-
ship of proportionality between the means employed and the aim sought to be
realized®.

The Court generally finds that the right secured under Article 14 not to
be discriminated against in the enjoyment of the rights recognized by the
Convention has been violated where States apply different treatment to indi-
viduals in similar situations without any objective or reasonable justifiéation
However, the Court recently broadened this interpretation in its Thlimmenos
judgment, where it states that “this is not the only facet of the prohibition of
discrimination in Article 14. The right not to be discriminated against in the
enjoyment of the rights guaranteed under the Convention is also violated when
States without an objective and reasonable justification fail to treat differently
persons whose situations are significantly differént”

The Court agrees that States Parties have a margin of appreciation in
their application of Article 1. However, this margin of appreciation has never
been quantified. Even though the Court has never ruled on a case of racial
discrimination, we can justifiably consider that the margin of appreciation
concerning differential treatment based on racial origin would be very small
indeed, if not non-existent, as already held by the Court in cases of difference
of treatment based on religidor sex’. Gender equality is one of the Council
of Europe’s major aims, like the fight against racial discrimination, as the Court
acknowledged in May 2000: “In today’s multicultural European societies, the
eradication of racism has become a common priority goal for all Contracting
States (sednter alia, Declarations of the Vienna and Strasbourg Summits of
the Council of Europe¥. Moreover, in 1994 the Court had already spoken of
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“the vital importance of combating racial discrimination in all its forms and
manifestations®.

It has been recogniz€dhat the European Court’s scope for expanding
its case-law on the protection afforded under Article 14 against discrimination
is very limited because the prohibition set out in this Article is clearly secondary
to the other substantive guarantees of the Convention.

The Court has nonetheless dealt with issues involving racist attitudes
based on the violation of other articles of the European Convention on Human
Rights. For instance Frarit@and the United Kingdothhave both been found
guilty of violating Article 6 para. 1 of the Convention on the grounds of prej-
udice shown by a court where one of the jurors allegedly made racist remarks
about a defendant.

Despite the interpretations which the European Court of Human Rights
has formulated, it must be admitted that the European Convention on Human
Rights lags behind other instruments on the non-discrimination front. The
Universal Declaration of Human Rights proclaims that “all human beings are
born free and equal in dignity and rights”. This makes the principle of equality
and non-discrimination a fundamental component of international human rights
law. This principle has been affirmed in Article 7 of the Universal Declaration
of Human Rights and Article 26 of the International Covenant on Civil and
Political Rights. Therefore, the protection provided under Article 14 of the
European Convention on Human Rights is limited and less effective than that
stipulated in these other international instruments. Protocol N° 12 strives to
remedy this shortcoming.

Protocol N° 12 to the Convention

In April 1996, at ECRI's prompting, the Committee of Ministers of the Council

of Europe decided to instruct the Steering Committee on Human Rights (CDDH)
to study the advisability and feasibility of a legal instrument against racism and
intolerance. In October 1997 the latter submitted a report on the issues of
equality between women and men and racism and intolerance, and at the 622nd
meeting of the Ministers’ Deputies the Committee of Ministers mandated the
CDDH to draft an additional protocol to the European Convention on Human
Rights.

After prolonged debate among Council of Europe Member States, the
principle was adopted of a general prohibition of discrimination. It was also
decided that the protocol should contain a non-exhaustive list of grounds of
discrimination.

The CDDH finalized the text of the draft protocol at its meeting on 9
and 10 March 2000 and transmitted it to the Committee of Ministers, together
with the draft explanatory report. The Committee of Ministers adopted the text
of Protocol N° 12 in June 2000, which will therefore be opened for signature
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by the Member States of the Council of Europe in Rome on 4 November 2000,
the date of the 50th anniversary of the European Convention on Human Rights.
Protocol N° 12 will come into force as soon as it has been ratified by ten
Member States of the Council of Europe.

Article 1 of the Protocol, entitled “General Prohibition of Discrimination”,
reads as follows: “1. The enjoyment of any right set forth by law shall be
secured without discrimination on any ground such as sex, race, colour,
language, religion, political or other opinion, national or social origin, associ-
ation with a national minority, property, birth or other status. 2. No one shall
be discriminated against by any public authority on any ground such as those
mentioned in paragraph 1".

The list of grounds of discrimination set out in Article 1 of this Additional
Protocol is identical to that given in Article 14 of the Convention. After lengthy
discussions this was felt to be a better option than including such additional
grounds as disability, sexual orientation or age, not through insensitivity to the
particular importance that such grounds have taken on since Article 14 of the
Convention was drafted but because such inclusion was deemed legally unnec-
essary given the non-exhaustive nature of the list of grounds of discrimination
and the fact that including specific additional grounds might le@aabntrariq
to undesirable interpretations regarding discrimination based on grounds not
listed.

The additional protection afforded under Article 1 of the Additional
Protocol covers cases of persons discriminated against:

* in the enjoyment of any right specifically granted to an individual
under national law;

* in the enjoyment of a right which may be inferred from clear obliga-
tions of a public authority under national law, that is, where a public
authority is under an obligation under national law to behave in a
particular manner;

* by a public authority in the exercise of discretionary power (for
example, granting certain subsidies);

* by any other act or omission by a public authority (for example, the
behaviour of law enforcement officers when controlling a riot).

So we can see that Protocol N° 12 is not primarily aimed at the ques-
tion of discrimination in interpersonal relations.

Protection against discriminations will consequently be greatly extended
with the entry into force of Protocol N° 12. The Court will be faced with many
more cases of discrimination than at present. The scope and success of protec-
tion against discrimination in general and racial discrimination in particular will
depend on the use the Court makes of this Protocol. Lastly, it should be noted
that Protocol N° 12 neither amends nor supplants Article 14 of the Convention,
which continues to apply.
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Action against racism and
the other Council of Europe conventions

Action against racism is also an integral part of many other Council of Europe
conventions.

This applies to th&uropean Social CharteiThis instrument was signed
in 1961 and is aimed at protecting the fundamental social and economic rights
of nationals of Contracting Parties residing or working lawfully in the territory
of Contracting Parties. The European Social Charter was revised in 1996 in
order to update and consolidate its substantive provisions. The revised Social
Charter came into force on 1 July 1999. The guarantee of equal treatment is
the bedrock of the social structure set out in the Charter, which clearly expresses
the principle of non-discrimination: “The enjoyment of the rights set forth in
this Charter shall be secured without discrimination on any ground such as
race, colour, sex, language, religion, political or other opinion, national extrac-
tion or social origin, health, association with a national minority, birth or other
status™:.

One of the originalities of the European Social Charter, and one which
explains its importance, is the mechanism for supervising its application by the
Contracting States. Under this system each member State must prepare a report
describing its implementation of the Social Charter. These reports are public
and can be commented on by management and labour. The reports are studied
by the European Committee of Social Rights, which is made up of nine inde-
pendent and impartial experts who determine whether or not the States have
honoured their commitments. The conclusions of the European Committee of
Social Rights are then forwarded to the Governmental Committee, which
comprises representatives of the Contracting States. In the more serious cases
the Governmental Committee may ask the Committee of Ministers of the
Council of Europe to adopt recommendations to States urging them to change
any legislation, regulations or practices found to be incompatible with the
requirements of the Charter. A new system of collective complaints has recently
been added to this supervisory mecharfisimade unions, employers’ organi-
zations and non-governmental organizations are entitled to submit collective
complaints to the European Committee of Social Rights if they feel that a given
State has failed to comply with the Charter. The European Committee of Social
Rights considers the complaint and, if it considers that the Charter has been
violated, transmits a report setting out its decision to the Committee of Ministers
of the Council of Europe, which then decides, or not, to address a recommen-
dation to the State concerned.

So far the European Committee on Social Rights has never noted a viola-
tion of the Charter on the ground of racial discrimination. The recent
reinforcement of protection against discrimination based on race (Article E of
the revised Social Charter) combined with the fact that the Additional Protocol
on collective complaints has only been in force since 1 July 1998, would lead
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us to expect the number of such cases to increase greatly in the near future.
There will be nothing to prevent the European Committee on Social Rights
from applying the “case-law” it has developed for other types of discrimina-
tion®, particularly sexual discriminatiénto cases involving racism. Sexual and
racial discrimination are now covered by the same text, namely Article E of
the revised Social Charter. It should be possible to transpose the general inter-
pretation of this article as regards sexual discrimination to racial discrimination.
A further type of discrimination could prove important for this study, regarding
discrimination on grounds of nationality, which the European Committee of
Social Rights has noted on several occasions, especially involving discrimina-
tion between European Union nationals and other categories of foreigners. The
importance of the possible link between national and racial discrimination
depends on the extent of the changes, for example legislative amendments,
which the State found against may have to introduce. In theory, only the legis-
lation on foreigners who are nationals of States Parties to the Charter must be
amended since the States’ international-law obligations arising out of their rati-
fication of the Social Charter only apply to such nationals. In practice, however,
in order to comply with the Charter, States can amend their legislation on all
foreigners, not only on those with the nationality of a State Party to the Charter.
The protection afforded under the Charter may consequently extend beyond the
States’ mere international-law obligations. The same will probably apply when
States are induced to amend their legislation on racial discrimination.

Effective use of the new instruments provided under the European Social
Charter should help improve protection against racial discrimination in the years
to come.

The European Convention on the Legal Status of Migrant Workers of 24
November 1977 was designed to complement the protection provided by the
European Convention on Human Rights and the European Social Charter. It
deals with the main aspects of the legal situation of migrant workers. The
convention is based on the principle of equal treatment of migrant workers and
nationals of the receiving State: “Considering that the legal status of migrant
workers who are nationals of Council of Europe Member States should be regu-
lated so as to ensure that as far as possible they are treated no less favourably
than workers who are nationals of the receiving State in all aspects of living
and working conditions”.

The Framework Convention for the Protection of National Minorities of
1 February 1995 is another major instrument used by the Council of Europe
to combat racism, racial discrimination and xenophobia. It is geared to protecting
the existence of national minorities and promoting full and effective equality
of such minorities by guaranteeing the requisite conditions for preserving and
developing their cultures and safeguarding their identities. Article 4, para. 1,
of the Framework Convention reads “... any discrimination based on belonging
to a national minority shall be prohibited”. States Parties also undertake “to
take appropriate measures to protect persons who may be subject to threats or
acts of discrimination, hostility or violence as a result of their ethnic, cultural,
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linguistic or religious identity” (Article 6, para. 2). Implementation of the
Framework Convention is monitored on the basis of five-yearly national reports
on measures taken to implement the Framework Convention, which are subse-
quently made public. In between reports the Committee of Ministers may also
request ad hoc reports, which are considered by a Consultative Committee of
eighteen independent experts. This Consultative Committee may also receive
information from other sources, and may secure additional information on its
own initiative and organize meetings with governments and other organiza-
tions. The Consultative Committee adopts an opinion on each national report
and transmits it to the Committee of Ministers, which takes the final decision
in the monitoring process by issuing country-by-country conclusions and recom-
mendations.

The European Charter for Regional or Minority Languages of 5 November
1992 is in line with the same philosophy of protecting minorities. The text is
aimed at preserving and developing European cultural traditions and heritage
and ensuring respect for the right to practise a regional or minority language
in private and public life. Implementation is monitored by a committee of inde-
pendent experts responsible for examining the periodical reports submitted by
the States Parties and subsequently making proposals and recommendations to
the Committee of Ministers.

The European Convention on Nationality of 6 November 1997, which
has only been in force since 1 March 2000, contains many rules and princi-
ples applicable to all aspects of nationality. The Convention stipulates that “1.
The rules of a State Party on nationality shall not contain distinctions or include
any practice which amounts to discrimination on the grounds of sex, religion,
race, colour or national or ethnic origin. 2. Each State Party shall be guided
by the principle of non-discrimination between its nationals, whether they are
nationals by birth or have acquired its nationality subsequéhtly”

Lastly, the European Convention for the Participation of Foreigners in
Public Life at Local Level of 5 February 1992 strives to improve the integra-
tion of foreign residents into local community life. It applies to anyone who is
legally resident in the territory of a given State but does not hold its nation-
ality. The Convention requires Parties to undertake to guarantee to foreign
residents, “on the same terms as to its own natiofiatsie right to freedom
of expression, including freedom to hold opinions and to receive and impart
information and ideas, and the right to freedom of peaceful assembly and of
association with others. The Convention also permits the setting up of local
consultative bodies elected by foreign residents, and allows Parties to under-
take to grant to every foreigner lawfully and ordinarily resident in the State in
guestion for the five years preceding the elections the right to vote and to stand
for election in local authority elections.
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Most of the documents mentioned in this article can be found on the ECRI Internet
site: http://www.ecri.coe.int or are obtainable from the ECRI Secretariat.
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Common Problems Linked to
all Remedies Available to Victims
of Racial Discriminatioh

Theo Van Boven

Introduction

It is assumed that remedies available to persons whose basic rights are
violated, notably victims of racial discrimination, have primarily to be ensured
within national legal and political orders. Such remedies include the right to
have access to effective judicial and administrative procedures with a view
to obtaining just and adequate redress. It appears, however, that in law and
in actual practice, effective remedies are scarce or practically unavailing, in
particular where victims belong to the most destitute and marginalized groups
of society. This state of affairs defies basic standards of justice set forth in
international human rights instruments and for that matter offends interna-
tional human rights law. A common understanding is heeded and common
efforts have to be deployed, by means of enhancing international awareness
and encouraging international cooperation, to strengthen the availability and
effectiveness of remedies on behalf of those groups, communities and indi-
vidual persons who have been and still are victims of persistent abuse, neglect,
deprivation and discrimination. Therefore, while ensuring effective protection
and remedies should basically be a matter of national responsibility, interna-
tional cooperation and international monitoring are supplementary means to
meet the requirements of the relevant international standards. In this regard
the dynamics of inter-action between national and international levels are of
great importance.

In the present context, the International Convention on the Elimination
of All Forms of Racial Discrimination provides major directions. First, it is the
most comprehensive international instrument dealing with issues of racial
discrimination, both in scope and content. Ratified by some 153 States Parties
as of 31 May 2000, the International Convention forms a common basis for
national and international action. Furthermore, a collegial body of independent
experts, the Committee on the Elimination of Racial Discrimination (CERD),
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monitors the implementation of the Convention by the States Parties on the
basis of close examination of periodic reports, the consideration of complaints
(communications) submitted by individual persons, and by taking preventive
action, including early warning and urgent procedures. Among other matters,
this article will draw upon findings and opinions of CERD relating to the avail-
ability of remedies to victims of racial discrimination.

While all the provisions of the International Convention are interlinked
and have to be assessed in their interrelationship, two clauses are of special
interest for present purposes. Article 1, para. 1, defines the notion of racial
discrimination in broad terms, referring to race, colour, descent, national or
ethnic origin as non-discrimination grounds. This provision reads: “In this
Convention, the term “racial discrimination” shall mean any distinction, exclu-
sion, restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing the
recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other
field of public life".

The other provision central to our concerns is Article 6 dealing with
effective protection and remedies and just and adequate reparation or satis-
faction. It reads as follows: “States Parties shall assure to everyone within
their jurisdiction effective protection and remedies, through the competent
national tribunals and other State institutions, against any acts of racial discrim-
ination which violate human rights and fundamental freedoms contrary to
this Convention, as well as the right to seek from such tribunals just and
adequate reparation or satisfaction for any damage suffered as a result of such
discrimination”.

It should be recalled that the United Nations carries out pertinent work
on remedies and recourse procedures, notably as part of earlier programmes to
combat racism and racial discrimination. For instance, in a Seminar on Recourse
Procedures Available to Victims of Racial Discrimination and Activities to be
undertaken at the Regional Level (Geneva, 9-20 July 187@tailed review
took place on:

» Existing constitutional, legislative and administrative guarantees
relating to recourse procedures for persons claiming to be victims of
acts of racial discrimination;

« Conditions of availability and scope of recourse procedures open to
persons claiming to be victims of racial discrimination and evaluation
and effectiveness of such procedures;

» Activities at the regional level.

The views expressed at this seminar and the conclusions reached by the
participants are still of considerable interest and will be referred to here.
However, in the twenty years since then, new insights have been gained. Treat-
based procedures and Charter based mechanisms placed greater focus on the
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realities of racial discrimination existing in all parts of the world. Remedies
have to be assessed against that background.

Moreover, in recent times, awareness of the rights and the position of
victims is growing. The perspective of the victim is becoming a more apparent
consideration in dealing with violations of human rights and international
humanitarian law, including situations where there exist widespread policies
and practices of racial discrimination, ethnic violence and religious extremism.
Ethnic cleansing in defiance of all basic principles of the International
Convention on the Elimination of Racial Discrimination is rampant in several
parts of the world and victimizes numerous people, notably women and children.
Thus, the victim’s perspective prompted the undertaking of a United Nations
study on the right to restitution, compensation and rehabilitation for victims
of gross violations of human rights and fundamental freedoms. This study led
to the drawing up of a set of Basic Principles and Guidelines on the Right to
a Remedy and Reparation for Victims of Violations of International Human
Rights and Humanitarian L&w These principles were adopted by the
Commission on Human Rights at its 56th session by its resolution 2000/41.
The Principles are of considerable interest for assuring remedies to victims of
racial discrimination, including the right of victims to seek just and adequate
reparation or satisfaction referred to in Article 6 of the International Convention
on the Elimination of All Forms of Racial Discrimination. They are part of
the normative framework discussed below.

Normative Framework

Efficiency of remedies, notably the effectiveness
of recourse procedures

The 1979 seminar on recourse procedures available to victims of racial discrim-
ination referred to above, dealt extensively with the effectiveness of this type
of remedy. To appreciate the effectiveness of these recourse procedures, a
number of requirements deserve special attention, among them:

» Easy accessibility should be ensured, especially to those sections of the
people who are likely to be victims of racial discrimination, citizens
and non-citizens alike, individual persons as well as groups;

« |nitiation of complaints should be simple and flexible and should be
easily available to victims and, as appropriate, to a public agency or
a third party;

« Dissemination of information concerning the availability of existing
remedies, including recourse procedures, should be actively pursued
through organizations, institutions and the media,

93



* Investigations should cover individual cases as well as situations which
indicate practices of racial discrimination;

» Expeditious handling should be pursued with no undue delays and in
all stages of the procedures;

* Interim measures should be ordered to avert or prevent irreparable
damages;

» Legal aid and assistance should be provided for victims of racial
discrimination and, where appropriate, the services of an interpreter
are to be made available;

» Award of reparations for material and moral damages and suffering
should be granted;

» Impartiality and independence of organs dealing with complaints are
to be assured.

It is noteworthy that several international instruments have opened up
the possibility — often on an optional basis as is the case in Article 14 of the
International Convention on the Elimination of All Forms of Racial
Discrimination — that victims invoke international recourse procedures. Wider
acceptance and broader use of these additional recourse procedures should be
strongly promoted.

Basic principles concerning
specialized bodies

| do not intend to deal here with the variety of national institutions set up in
several countries to assist victims of racial discrimination. Nevertheless, from
the point of view of broader strategies to prevent and to combat racial discrim-
ination, including remedies available to victims, the functions and
responsibilities of specialized bodies at the national level, as outlined by the
European Commission against Racism and Intolerance (ECRI), deserve special
attention.

Highly important are the principles relating to composition, independence
and accountability, as well as accessibility. For present purposes some of these
functions and responsibilities are specifically mentioned because of their poten-
tial preventive and remedial effects. Among these are:

< Monitoring the content and effect of legislation and executive acts and

making proposals, where necessary, for improving legislation;

e Advising the legislative and executive authorities with a view to

improving regulations and practice;

« Providing aid and assistance to victims, including legal aid;

« Having recourse to the courts or other judicial authorities, as appro-

priate;

e Hearing and considering complaints concerning specific cases and

seeking amicable settlements or binding and enforceable decisions;
¢ Providing information and advice to relevant bodies;
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* Issuing advice on standards of anti-discriminatory practice in specific
areas;

» Promoting and contributing to training of certain key groups;

» Promoting the awareness of the general public to issues of discrimi-
nation.

Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims

of Violations of International Human Rights
and Humanitarian Law

Victims of racial discrimination, like all victims of violations of human rights,
are not only entitled to effective protection and remedies but they have the
right, pursuant to Article 6 of the International Convention on the Elimination
of All Forms of Racial Discrimination, to seek just and adequate reparation or
satisfaction. If at all victims are awarded some form of reparation, the usual
modality takes the form of monetary or compensatory awards. Such awards
offer the victims a source of satisfaction in material, moral and psychological
terms. It should be noted that in the law of reparations the first form of repa-
ration is restitution aiming at the re-establishment of the situation that existed
prior to the violation of human rights. It appears, though, that restitution is only
feasible in specific circumstances; for instance, if as a result of racist policies
or practices persons or groups of persons lose their employment, their housing,
their property, their citizenship etc. In other cases redress must be obtained by
compensatory measures, by rehabilitation programmes and by programmes and
deeds of satisfaction as well as by guarantees of cessation and non-repetition
of evil done. The Basic Principles and Guidelines on the Right to a Remedy
and Reparation for Victims of Violations of International Human Rights and
Humanitarian Law, indicate a wide variety of forms of reparation. They state,
inter alia:

« Restitution may require, as the case may be, the restoration of liberty,
family life, citizenship, return to one’s place of residence, and restora-
tion of employment or property;

e Compensation may be provided for any economically assessable
damage resulting from physical or mental harm, lost opportunities,
material damages and loss of earnings, harm to reputation or dignity,
and costs required for legal or expert assistance, medication and
medical services;

« Rehabilitation includes medical and psychological care as well as legal
and social services;

» Satisfaction and guarantees of non-repetition should entail measures
aimed at (a) cessation of continuing violations; (b) verification of the
facts which should be fully and publicly disclosed; (c) an official decla-
ration or judicial decision restoring the dignity, reputation and legal
rights of the victim; (d) apology, including public acknowledgement
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of the facts and acceptance of responsibility; (e) judicial or adminis-
trative sanctions against persons responsible for the violations; (f)
commemorations and paying tribute to the victims; (g) inclusion in

human rights training and in history or schoolbooks of an accurate
account of the wrongs committed; (h) various policies and means to
avert the recurrence of violations.

Actual Practice

The normative framework outlined above is significant in terms of entitlements,
principles, guidelines and policy recommendations. Actual practice demon-
strates that realities are highly troubling in many ways and that remedies are
often unavailable, uncommon or unproductive. Mostly, patterns and practices
of racial discrimination are intrinsically linked with structural patterns of injus-
tice requiring structural solutions. In this respect remedial action requires a
broad range of measures. Recourse procedures should form part of a compre-
hensive range of remedies. This is also borne out by the monitoring practice
of CERD.

Some structural issues

The most marginalized and the most destitute

The Special Rapporteur on contemporary forms of racism, racial discrimina-
tion, xenophobia and related intolerance observed in a report on his mission to
Brazil that the populations that suffer racism and racial discrimination are the
most underprivileged; they lack education; they are ignorant of the law; in addi-
tion, they mistrust the courtsApparently these people — and this applies to
most of the marginalized and underprivileged persons in many countries and
continents — lack the benefit of legal and other remedies and, concurrently, they
lack hope of improvement of their conditions. Even when cases of racism or
racial discrimination are brought before the courts, the Special Rapporteur noted
after his visit to the United States that victims do not always obtain redress,
on account of the growing reluctance of many judges to take into account a
racist intent or motive in dealing with complaints about racial discrimirfation

One also wonders whether any remedies are available to undocumented
persons, thesans papierswho often contribute to the economies of industri-
alized countries but who undergo offensive and racist treatment in many ways.
Even if they are aware of any available remedies or recourses, they fear intim-
idation, retaliation or expulsion and consequently they are virtually without
protection and they lack the benefit of remedies.

96



Among the most unprotected and the most marginalized are women
victims of trafficking and children. As a working paper prepared by the
International Movement Against All Forms of Discrimination and Racism
(IMADR) stated: “They [victims of trafficking] are often targets of racial
discrimination and prejudice in the receiving country. They are also subject to
many forms of physical and psychological violence including physical assault,
starvation, forced use of drugs and alcohol, burning with cigarettes, rape, isola-
tion in dark rooms, beating with hot irons and threats to the victims or their
families”®.

Again, remedies are hardly of any avail. As the same paper by IMADR
observed, national policies criminalizing the trafficked victims instead of the
traffickers — the latter cynically and contemptuously profit from the misery of
people — deter the victims from reporting to the authorities. In criminal justice
systems that are harsh and insensitive to the needs of women, and civil justice
systems that do not facilitate redress for the wrongs done to the trafficked
victims, these persons are reluctant to testify against exploi@rgernments
address these shortcomings by taking legal and other measures to ensure
adequate protection and assistance, to provide civil damages and to promote
the reintegration of the victims and survivors.

The above description of lack of protection and remedies, lack of reha-
bilitation and reintegration, lack of sensitivity of the legal system and judicial
authorities, as well as a climate of fear, intimidation and retaliation is symp-
tomatic for the situation in which the most marginalized and the most destitute
find themselves without clear prospects of redress.

Shortcomings in law and practice

In study concerning the right to restitution, compensation and rehabilitation
for victims of gross violations of human rights and fundamental freedoms, a
review and analysis was made of national law and practice pertaining redress
of wrongs and reparation to victifasThe general picture that emerges is not
favourable. The findings of the study relate to victims of gross violations of
human rights in general but it is obvious that these findings are also pertinent
to victims of various forms of racial discrimination. The study states: “Large
categories of victims of gross violations of human rights, as a result of the
actual contents of national laws or because of the manner in which these laws
are applied, fail to receive the reparation which is due to them. Limitations in
time, including the application of statutory limitations; restriction in the defi-
nition of the scope and nature of the violations; the failure on the part of the
authorities to acknowledge certain types of serious violations; the operation of
amnesty laws; the restrictive attitude of the courts; the incapability of certain
groups of victims to present and to pursue their claims; lack of economic and
financial resources: the consequence of all these factors, individually and jointly,
is that the principles of equality of rights and due reparation of all victims are
not implemented. This deficiency is not only apparent within the national
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context, it is even more glaring in the global context where millions of victims
of gross violations of human rights are still deprived of any remedial or repa-
rational rights and perspectivés”

Collective rights and affirmative action

The consequences of racial oppression and exploitation and of persistent racial
discrimination have been victimizing over the years, and even over the centuries,
masses of people. An obvious example concerns the victims of the slave trade
and other early forms of slavery. This raises the issue of claims for redress and
reparation by the African descendants of the slave trade. Another obvious
example is the indigenous peoples who have been largely marginalized and
whose land rights and rights relating to natural resources and the protection of
the environment are vital to them. Among other categories of victims of persis-

tent racial discrimination are the Roma (Gypsies).

As regards indigenous peoples, existing and emerging international law
lays emphasis on the protection of their collective rights and stipulates the
entitlement of indigenous peoples to compensation in the case of damages
resulting from exploration and exploitation programmes pertaining to their
lands and in case of relocatibnin its General Recommendation XXIII,
adopted on 18 August 1997, CERD called upon States Parties to recognize and
protect the rights of indigenous peoples to own, develop, control and use their
communal lands, territories and resources and, where they have been deprived
of their traditionally owned lands and territories or where they have been other-
wise inhabited or used without their free and informed consent, to take steps
to return those lands and territories. CERD added that when, for factual reasons,
this is not possible, the right to restitution should be substituted by the right to
just, fair and prompt compensation which should as far as possible take the
form of lands and territories.

Particularly when collective rights are involved, redress and reparational
action through the lodging of individual claims appear of limited avail.
Adequate provisions should be made to honour collective claims and to obtain
collective reparation. In this context more effective results may be expected
from taking special measures — sometimes referred to as affirmative action —
with a view to affording opportunities for self-development and advancement
to groups who, following long periods of persistent racial discrimination and
marginalization, have been denied such opportunities. Article 1, para. 4, and
Article 2, para. 2, of the International Convention on the Elimination of All
Forms of Racial Discrimination lay emphasis on such special measures to
ensure the adequate development and protection of disadvantaged racial groups
or individuals belonging to them. Such special measures by way of affirma-
tive action are intended to have remedial effects and may serve the purpose
of effective protection and remedies in a broader structural sense.
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CERD'’s practice

In the examination of the periodic reports submitted by the States Parties on
the measures taken to give effect to the provisions of the International
Convention on the Elimination of All Forms of Racial Discrimination, CERD
naturally reviews, together with the other provisions of the Convention, the
implementation of Article 6 by the States Parties. CERD takes a particular
interest in the availability and effectiveness of remedies, in cases that demon-
strate the use of such remedies and that lead to reparation or satisfaction on
the part of victims. One of the major problems encountered by CERD in
assessing these issues is complete lack of information. Many if not most States
Parties fail to provide the information as required and requested. lllustrative
are the following concerns expressed in concluding observations by CERD:
 The lack of comprehensive information on instances in which
complaints are lodged by individuals alleging acts of racial discrimi-
nation and on compensation paid to victims of such acts makes it
difficult to assess whether the provisions of Article 6 of the Convention
are implemented effectively in Algefia
« With respect to Article 6 of the Convention, there is concern at the
lack of legislative provisions to implement the right to just and adequate
reparation or satisfaction for any damage as a result of acts of racial
discrimination. Moreover, the absence of reported violations of
Presidential Decree 1350-A (of the Philippines) to the courts, raises
doubt as to the extent of the publicity given to and the effectiveness
of available remedies for victims of racial discrimination
« CERD regrets that there is still a lack of information on remedies filed,
rulings handed down and compensation awarded for acts of racism,
as well as oramparoproceedings instituted as a result of discrimina-
tion. In view of this lack of information, CERD has been unable to
determine to what extent Article 6 of the Convention is effectively
implemented in Argentina or to assess the role and the shortcomings
of the judicial authorities in this regatd

It is noteworthy that CERD in its concluding observations relating to
States Parties identified particular categories or groups of persons who were
most in need of remedies but who appeared to be lacking the benefit of effec-
tive protection and remedies. On the basis of these concluding observations an
illustrative (by no means exhaustive) list is given below regarding such vulner-
able people and inadequate or ineffective remedies:

» Aboriginals land rights; protracted proceedings and exigent conditions

— Australia:.

» People of Serb origin and Roma (Gypsies); difficulties in obtaining

justice — Croatié.

* Violence affecting peasant and indigenous groups; persistent pattern

of impunity — Perti.
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Minority groups; no adequate redress for violations of their human
rights — Federal Republic of Yugoslavia

Indigenous communities; lack of awareness about recourse procedures
and weaknesses of judicial system — Guatéefnala

Inequitable treatment of indigenous people in the process of land distri-
bution, including restitution — Mexiéb

Acts of violence, in particular affecting indigenous people; impunity,
rare official investigations, questions about reparations and guarantees
of non-repetition — El Salvad®r

lll-treatment of foreign workers, including women domestic servants
of foreign origin; insufficient remedies — United Arab Emirétes
Expressions of racial hatred and acts of violence towards persons
belonging to minorities, especially Roma (Gypsies), Jews and people
of African or Asian origin; need for strengthening of measures of affir-
mative action — Hungaty

Victims of deaths in custody affecting disproportionately members of
minority groups; more expeditious investigation needed by indepen-
dent inquiry mechanisms — United Kingd®dm

Discrimination against indigenous people, blacks and mestizos; need
for equitable solutions for the demarcation, distribution and restitution
of land — Braz#.

Discrimination towards persons belonging to the scheduled castes and
scheduled tribes; need to conduct thorough investigations, to punish
those found responsible and to provide just and adequate reparation
to the victims — Indi&.

Certain categories of foreigners, including those without legal status
and temporary residents; no entitlement to redress for acts of racial
discrimination — German¥y

Victims of racism and xenophobia; questions about remedies -
Ukrainé’.

Indigenous population, the Black minority, refugees and immigrants;
additional efforts needed to facilitate equal access to courts and admin-
istrative bodies — Costa Rita

Discrimination against the Roma; need for measures of affirmative
action, especially in the areas of education and vocational training and
enhancing their capacity to assert their rights — Rorfania
Discrimination against the indigenous population; formal apology and
compensation recommended as a contribution to the process of recon-
ciliation — Chile®.

Discrimination against the Afro-Uruguayan and indigenous communi-
ties; need to facilitate access to courts and administrative bodies —
Uruguay".

Life and well-being of the internally displaced, persons mainly
belonging to the indigenous and Afro-Colombian communities; need
for effective protection and remedies — Colorffbia



» Persons belonging to ethnic minorities; need for equal access to the
courts and administrative bodies and implementation of the right to
seek just and adequate reparation — AzerlFaijan

The above list shows a wide range of people who, on the grounds of
race, colour, descent, national or ethnic origin, are disadvantaged, excluded or
threatened in their very existence and who are in need of effective protection
and remedies. The list also shows that CERD is mindful of a great variety of
remedial measures depending on the particular needs and conditions of the
disadvantaged and victimized people. As stated earlier, remedies should be
available both to collectivities and to individual persons. In examining reports
by States Parties and in drawing up concluding observations, CERD focuses
on patterns and practices of racial discrimination which affect whole categories
of people or collectivities and groups. However, in the procedure provided for
in Article 14 of the International Convention, CERD concentrates on individ-
uals who claim to be victims of a violation of rights set forth in the Convention.
The number of cases dealt with by CERD under Article 14 is still limited, but
CERD, in its suggestions and recommendations pursuant to Article 14 (7(b))
of the Convention, expressed significant views on the issue of remedies in
connection with specific cases. In conclusion, some of these views are cited.

In its opinion on communication N° 4/1991 (LK v. the Netherlands)
concerning a Moroccan citizen residing in the Netherlands, CERD found that
the police and judicial authorities had given inadequate response to incidents
of which the petitioner had been a victim and that these authorities had failed
to afford to the victim effective protection and remedies, within the meaning
of Article 6 of the Convention. CERD suggested that the Netherlands should
review its policy and procedures concerning the decision to prosecute in cases
of alleged racial discrimination, and recommended that the victim be provided
with relief commensurate with the moral damage he had suffered.

In two cases relating to Australia, communications N° 6/1995 and N°
8/1996, filed respectively by an Australian citizen of Pakistani origin and an
Australian doctor of Indian origin, CERD did not come to the conclusion that
the facts submitted disclosed a violation of the Convention. However, CERD
expressed itself in critical terms on the delays and the complexities of the
recourse procedures in the State party. CERD suggested that the procedures to
deal with complaints of racial discrimination be simplified, in particular those
in which more than one recourse measure is available, and any delay in the
consideration of complaints should be avoided. CERD further recommended
that Australia should make every effort to avoid any delay in the consideration
of all complaints by the Human Rights and Equal Opportunity Commission.

Finally, in its opinion on communication N° 10/1997 (Ziad Ben Ahmed
Habassi v. Denmark) concerning a Tunisian citizen residing in Denmark, who
claimed that the Danish authorities had not properly investigated his complaint
of discrimination after he was refused a bank loan on the sole ground of his

101



non-Danish nationality, CERD was of the view that the petitioner had been
denied effective remedy within the meaning of Article 6 of the Convention. In
an interesting follow-up development the State Party informed CERD of the
measures it had taken. Thereupon CERD acknowledged this information and
stated that the follow-up measures raised the issue of just and adequate repa-
ration or satisfaction referred to in Article 6 of the Convention. CERD added
that it expected to examine this issue both in general and in connection with
the next periodic report of Denmadtk

Consequently, at its fifty-sixth session in March 2000, CERD adopted
General Recommendation XXVI on Article 6 of the Convention, in which it
expressed the belief that the degree to which acts racial discrimination and
racial insults damage the injured party’s perception of his/her own worth and
reputation is often underestimated. CERD further expressed the opinion that
the right embodied in Article 6 is not necessarily secured solely by the punish-
ment of the perpetrator of the discrimination and that, at the same time, the
courts and other competent authorities should consider awarding financial
compensation for damage, material or moral, suffered by a victim.

* This article was presented at the United Nations Expert Seminar on Remedies
Available to the Victims of Acts of Racism, Racial Discrimination, Xenophobia
and related Intolerance and on Good National Practices in this Field in preparation
for the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, held in Geneva from 16 to 18 February 2000.

102



Notes

oo b

1. UN doc. ST/HR/SER.A/3
2.
3. ECRI general policy recommendation N° 2: Specialized bodies to combat racism,

UN doc. E/CN.4/2000/62, Annex.

xenophobia, antisemitism and intolerance at national level, Council of Europe
doc. ECRI(97)36.

. UN doc. E/CN.4/1996/72/Add. 1, para. 68.
. UN doc. E/CN.4/1995/78/Add. 1, para. 104.
. Strengthening the International Regime to Eliminate the Traffic in Persons and

the Exploitation of the Prostitution of Others, A Working Paper Presented to the
Working Group on Contemporary Forms of Slavery by the International Movement
Against All Forms of Discrimination and Racism, Tokyo, May 1998, p. 3.

. Ibid., p. 73.

. UN doc. E/CN.4/Sub. 2/1993/8, Chapter VI, paras. 106-124.

. Ibid., para. 124.

. See ILO Convention N° 169 concerning Indigenous and Tribal Peoples in

Independent Countries, Articles 15 and 16.

. UN doc. A/52/18, para. 394.
. UN doc. A/52/18, para. 426.
. UN doc. A/52/18, para. 549
. UN doc. A/49/18, para. 544.
. UN doc. A/50/18, para. 155.
. UN doc. A/50/18, para. 186.
. UN doc. A/50/18, para. 231.
. UN doc. A/50/18/ para. 309.
. UN doc. A/50/18, para. 386.
. UN doc. A/50/18, para. 471.
. UN doc. A/50/18, paras. 566-567.
. UN doc. A/51/18, paras. 116 and 126.
. UN doc. A/51/18, para. 242.
. UN doc. A/51/18, para. 309.
. UN doc. A/51/18, para. 365.
. UN doc. A/52/18, para. 169.
. UN doc. A/53/18, para. 155.
. UN doc. A/54,18, para. 203.
. UN doc. A/54/18, para. 286.
. UN doc. A/54/18, para. 377.
. UN doc. A/54/18, para. 431.
. UN doc. A/54/18, para. 478.
. UN doc. A/54/18, para. 499.
. UN Doc. A/54/18, para. 552.

103



Racial Discrimination against
Vulnerable Groups:

an Examination of Recourse Procedures
and Remedies for Indigenous Peoples,
Minorities, Migrants, Refugiees,
Asylum-Seekers and Non-Nationals

in Generdl

Asbjgrn Eide

Introduction

Importance

The Universal Declaration of Human Rights was proclaimed in 1948 as a
“common standard of achievement for all peoples and all nations” and that by
“progressive measures, national and international”, their universal and effec-
tive recognition and observance should be ensured. The focus here is on the
effective observance. An essential requirement for that purpose is the need for
effective remedies in cases of violations. This was recognized in the Universal
Declaration which, in its Article 8, states that. “Everyone has the right to an
effective remedy by the competent tribunals for acts violating the fundamental
rights granted by the constitution of law”. The concern was then with the rights
in domestic law, and its significance would depend entirely on the degree to
which satisfactory human rights were included in the national legal system. In
the years which have since passed, the main effort has been to elaborate and
consolidate a comprehensive system of human rights standards and to promote
their implementation in domestic constitutions or laws . Part of that effort is
to ensure that effective remedies exist under domestic law for violations of
internationally recognized human rights.

The reality, unfortunately, is that human rights are often violated in many
parts of the world, and remedies are insufficiently developed. In many places
they exist on paper, but only with a limited scope which fall short of interna-
tional requirements. More serious is the fact that members of many vulnerable
groups have great difficulties in obtaining access to effective remedies even
where these do exist on paper.
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The promise and reality of remedies
for vulnerable groups

This article examines the promises of remedies in relation to a set of vulner-

able groups: the non-dominant indigenous peoples who have been

marginalized by the dominant society; the migrants, national or ethnic and

linguistic minorities, refugees, asylum-seekers and other non-citizens (“aliens”).

We are here dealing with the most serious fault-lines of human rights protec-

tion. The focus here is mainly on the normative requirements, but some general
observations are made also in regard to the problems which make the reme-
dies ineffective even when they are available. A more comprehensive empirical

study would be required to determine with precision how the remedies work

for these groups. That task, which is highly desirable, is beyond the scope of
the present article.

Conceptual

The word “remedy” covers two aspects: the procedural question of a right to
recourse and the material or substantive question of reparation. The two are
often interlinked. In some cases the absence of appropriate recourse procedures
can be a violation in itself even if the underlying substantive issue does not
constitute a violation.

The procedural issue covers the right to challenge a decision before it is
implemented — which may also imply that the decision cannot be made unless
it conforms to a certain procedure which meets conditions of availability and
effectiveness, including a decision by a court — as well as the right to bring a
complaint when a violation has been committed, or is alleged to have been
committed, to international bodies.

A right to challenge a decision before it is implemented applies mainly
at the domestic level, and only when there is a subjective right in domestic
law, but on occasion the international bodies (in particular the Council of
Europe) has been requested and sometimes have accepted to demand interim
measures or a provisional stay of execution of a decision until the substantive
issue has been decided upon. A complaint to the international body normally
occurs when a violation has been committed. But the international institutions
are not an appellate body; they do not take their position on the basis of
domestic law but on international human rights law. Remedies in terms of
reparation can be requested when an international human right has been
violated, even if it has not been made a subjective right in national law or
suspended in national law.

In light of the glaring failures in the past to make reparations for massive
violations, Theo van Boven (see infra) did pioneering work as a member of
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the Sub-Commission on Prevention of Discrimination and Protection of
Minorities. It led to the elaboration of the Basic Principles and Guidelines on
the Right to Reparation for Victims of Gross Violations of Human Rights and
Humanitarian Law, which were adopted by the Commission on Human Rights
at its 58 session by its resolution 2000/41.

Van Boven outlined the criteria for effective remedies. These include
easy accessibility, simple and flexible initiation of complaints, dissemination
of information concerning the availability of remedies, investigations, expedi-
tious handling, interim measures to prevent irreparable damages, legal aid and
assistance, award of reparations, and the impartiality and independence of the
bodies dealing with the complaints.

International human rights law on remedies
versus the reality faced in practice

The law

Under conventional international law, several general provisions can be found
on the right to remedies. The main provisions are found in the Universal
Declaration of Human Rights, Article 8, the International Covenant of Civil
and Political Rights, Article 2.3, and in comparable provisions in the regional
instruments, such as the American Convention on Human Rights, Article 26,
the European Convention on Human Rights and Fundamental Freedom, Atrticle 13,
and the somewhat less precise formulation in the African Charter on Human
and Peoples’ Rights, Article 7. Others deal specifically with remedies regarding
racial discrimination (International Convention on the Elimination of All Forms
of Racial Discrimination, Article 6) or are directly related to the different groups
here under consideration (indigenous peoples, for example International Labour
Organisation (ILO) Convention N° 169, Article 12, refugees, asylum-seekers,
migrants and other aliens).

The most elaborate provision is found in the International Covenant on
Civil and Political Rights, Article 2, para. 3, under which the State Parties to
the Covenant have undertaken: “(a) to ensure that any person whose rights or
freedoms as herein recognized are violated shall have an effective remedy,
notwithstanding that the violation has been committed by persons acting in an
official capacity; (b) to ensure that any person claiming such a remedy shall
have his right thereto determined by competent judicial, administrative or
legislative authorities, or by any other competent authority provided for by
the legal system of the State, and to develop the possibilities of judicial remedy;
(c) to ensure that the competent authorities shall enforce such remedies when
granted”.
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Ratification

Since we are here concerned with the availability of effective remedies, their
inclusion in international human rights law is only the first step in the process.
The next question we have to ask is whether the State concerned has ratified
the convention concerned. Some 50 States are still defaulters in the sense that
they have not ratified the two International Covenants on Human Rights; with
regard to the other instruments, the numbers vary, as will be discussed below.

Domestic implementation

States are legally bound to respect and ensure the rights contained in the instru-
ments to which they have become parties, and to implement the obligations
under them in good faith. In particular, the right to remedies should be incor-
porated in domestic law and the necessary institutions be set up and trained to
fulfil their remedial functions. The degree to which this is done varies greatly;

it should be one of the tasks in the preparation of the World Conference against
Racism, Racial Discrimination, Xenophobia and Related Intolerance to obtain
detailed information on the provisions of domestic law regarding remedies.

Application and enforcement

Even if the State concerned has included provisions in its constitutional or statu-

tory law, there is no guarantee that it is applied and enforced in practice. It

depends both on the resources and knowledge of the victim, the availability of

legal aid, and very much depends on the commitment, independence and impar-
tiality of the bodies to whom the claim for remedy is addressed.

Normal and abnormal situations

The conditions under which remedies are available and effective depends on
the prevailing situations. Where there is general rule of law in a functioning,
stable democracy, the prospects for effective remedies are, naturally, consider-
ably higher than in various forms of abnormal situations. On the one hand,
there are the situations where a large part of the normal legal order is suspended,
such as during reigns of military regimes (Chile under Pinochet, Argentina
during the “dirty war”) etc. On the other are the situations of serious racial or
ethnic tension, such as during the apartheid regime in South Africa or in the
context of ethnic conflicts in Burundi, Rwanda or the former Yugoslavia. When
situations develop into internal armed conflicts, further and more serious abnor-
mality arises, causing massive refugee flows and internally displaced persons,
sometimes deliberately so in terms of ethnic cleansing. Even when the violence
has ended and efforts at peace-building start, abnormal situations often face
those who seek to return to their places of origin and try to regain their prop-
erty and other rights they enjoyed before.
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Derogation

When there is a situation of emergency which threatens the life of the nation,
some measures of derogation can be made from human rights norms (International
Covenant of Civil and Political Rights, Article 4 and comparable provisions in
regional instruments). Some of the provisions related to due process and rule of
law can be temporarily suspended, if this is strictly required by the exigencies
of the situation. Some rights are non-derogable, however, such as the right to
life, freedom from torture and freedom of religion and belief. States are required
to maintain the necessary remedies in cases of violations of non-derogable rights.
Of relevance to the present article is also that the measures of derogation must
not involve discrimination solely on the grounds of race, colour, sex, language,
religion or social origin. It is therefore entirely unacceptable if the authorities
maintain a functioning rule of law for the hegemonic group in society and neglect
fundamental aspects of such obligations in regard to minorities and such other
vulnerable groups as those addressed here.

Resourceful versus vulnerable groups

The availability of effective remedies depends much on the resources of the
victims, whether it be resources in terms of knowledge and information about
the availability of remedies, or their physical or economic (lack of) security.

Discrimination within the bodies set up
to provide remedies

One of the most fundamental issues is whether the judiciary, the police and

other law enforcement agencies, and — where they exist — also ombudspersons,
human rights commissions and other bodies are genuinely impartial, and where
required also are able to take the necessary remedial measures of affirmative
action required to ensure equality in fact. The record in this regard is, at best,

rather mixed, and a pervasive problem is that the police and other security

forces are often biased against the vulnerable groups.

Indigenous peoples

The definition of indigenous peoples

Article 1 of ILO Convention N° 169 concerning Indigenous and Tribal Peoples
defines indigenous peoples as those who are considered indigenous on account
of their descent from the populations which inhabited the country, or a geograph-
ical region to which the country belongs, at the time of conquest or colonization
or the establishment of present State boundaries and who, irrespective of their
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legal status, retain some or all of their own social, economic, cultural and polit-
ical institutions. Another common feature defining indigenous peoples is that
they are non-dominant in the society in which they live, that is in the country
as a whole.

Remedies for violations of their individual rights

Persons belonging to indigenous peoples are normally also citizens of the country
in which they live, and they are therefore, in principle, entitled to all individual
rights contained in the International Bill of Rights, including the right to effec-
tive remedies. They are often in vulnerable positions, however, due to a lower
level of literacy and education and weaker economic positions in society. This,
in turn, is at least in part due to present or past discrimination.

Remedies in regard to the right
to special measures (affirmative action)

Because persons belonging to indigenous peoples often are faced with discrim-
ination on racial or ethnic grounds, the International Convention on the
Elimination of All Forms of Racial Discrimination is applicable to them. States
Parties to the Convention are therefore obliged to abstain from any discrimi-
natory action against them and to prohibit and bring to an end racial
discrimination against them by any person, group or organization (Article 2,
para. 1 (a) and (d). But State obligations do not stop there: They shall also
adopt special and concrete measures (often referred to as affirmative action) to
ensure the adequate development and protection of the indigenous groups for
the purpose of guaranteeing the full enjoyment of all human rights. The purpose
of such measures is thus to ensure equality in fact, and such measures shall be
discontinued when equality has been reached. Under the International
Convention on the Elimination of All Forms of Racial Discrimination Article

6, States shall ensure to everyone, including members of indigenous peoples,
effective protection and remedies through the competent national tribunals and
other State institutions against any acts of racial discrimination and to seek
reparation as a result of such discrimination. This must be understood as a right
to remedy and reparation also when the required affirmative actions have not
been taken. In practice, there is often a lack of will within the dominant part
of the society and the authorities to fully accept their obligations under these
provisions, and the indigenous peoples are often too vulnerable to persist in
pushing their claims.
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Remedies in regard to their rights
as members of ethnic minorities

Indigenous peoples are in most cases numerically ethnic minorities within the
country in which they live. They are thus entitled to all the rights established
under international law for persons belonging to national or ethnic, religious
or linguistic minorities. In particular, they are entitled to avail themselves of
the International Covenant on Civil and Political Rights, Article 27, and they
shall therefore not be denied the right to enjoy their own culture, to practice
their own religion, or to use their own language. In regard to that right they
can therefore also avail themselves of the wide-reaching right to remedies set
out in the International Covenant of Civil and Political Rights, Article 2, para.

3. The treaty body set up to monitor the implementation of the International
Covenant on Civil and Political Rights, the Human Rights Committee, has made
it clear that in regard to indigenous peoples, Article 27 requires that States take
active measures ensuring the material conditions necessary for the indigenous
peoples to maintain their own culture. Failure by the State to take such measures
may therefore give rise to claims for remedy under Article 2, para. 3.

Remedies in regard to their specific rights
as indigenous peoples

In recent years, efforts have been made to provide specific protection to indige-
nous peoples, beyond what they can enjoy under the instruments discussed
above. A draft declaration on the rights of the indigenous peoples has been
adopted by the Sub-Commission on Prevention of Discrimination and Protection
of Minorities (now entitled the Sub-Commission on Promotion and Protection
of Human Rights) and it is presently under discussion in the Commission on
Human Rights. In 1989 ILO Convention N° 169 concerning Indigenous and
Tribal Peoples in Independent Countries was adopted, which sets out impor-
tant land rights and autonomy, education, and general policy matters towards
the indigenous peoples, in addition to the more traditional ILO concerns with
rights in employment, training, social security and health. Under its Article 12,
indigenous peoples shall be safeguarded against the abuse of their rights and
shall be able to take legal proceedings, either individually or through their repre-
sentative bodies, for the effective protection of these rights. This is an important
provision whose full implications remain to be drawn. Unfortunately, until now
only a small number of States have ratified the ILO convention.
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National, ethnic or linguistic minorities

Remedies for individual human rights

Persons belonging to national, ethnic or linguistic minorities are, in most cases,
citizens of the country in which they live. In terms of law, they have the same
rights as others to remedies in case of violations of their individual human
rights. In practice, however, their remedies are often not as effective as those
of the members of the majority, in particular when the latter has a hegemonic
position in society. Special efforts are therefore required to provide them with
adequate remedies. In some countries, special bodies or mechanisms have been
set up for this purpose. A pioneer in this respect was the establishment in
Sweden of the Ombudsman against Ethnic Discrimination.

In Norway, a somewhat similar mechanism was set up by a decision of
Parliament in 1998, establishing the Centre for Combating Ethnic
Discrimination. Its task is to improve the effectiveness of remedies by improving
the legal assistance available to persons who suffer from ethnic discrimination
and to monitor the situation with respect to the nature and scope of discrimi-
nation. The Centre is governed by a board half of whose members come from
ethnic minorities.

It is indeed very important for remedies to be available for minorities
that they are represented in the institutions administering the remedies. This is
a conclusion reached also by a study by the ILO entitled “Affirmative action
in the employment of ethnic minorities and persons with disabilities” published
in 1997, in which it is stated in the conclusions that involvement of the stake-
holders (that is representatives of the minorities themselves) in the planning,
implementation, monitoring and evaluation is essential for the effectiveness of
the measures.

Remedies for collective rights
and rights which are mainly enjoyed
only in community with others

The concept of collective rights is controversial and will not be discussed here.
What is clear, however, is that some rights are mainly applicable only when
they can be enjoyed in community with others. Many of the rights established
for persons belonging to national or ethnic, religious or linguistic minorities

fall in this category, be it in the International Covenant of Civil and Political

Rights (Article 27), the United Nations Declaration on the Rights of Persons
Belonging to National or Ethnic, Religious or Linguistic Minorities of 1992,

the Organization for Security and Co-operation in Europe documents on minori-
ties (particularly the Copenhagen document of 1990) or the European
Framework Convention on the Rights of National Minorities of 1994. In terms
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of human rights law, remedies for violations of the rights under the International
Covenant of Civil and Political Rights (Article 27) have to be secured in accor-
dance with its Article 2, para. 3. In practice, however, remedies are weak and
insufficient. One reason is that the interpretation of Article 27 is the subject of
some controversy, and that doubts persist even after the adoption of the 1992
Declaration which should guide the understanding of Article 27. The main
reason why remedies are weak for collective rights is the reluctance of majori-
ties to fully accept such rights. For that reason, it is of particular importance
that international monitoring and international remedies exist. The role of the
United Nations Human Rights Committee is essential in this regard, including
its role under the First Optional Protocol to the International Covenant of Civil
and Political Rights to deal with communications relating to Article 27. Several
such communications have resulted in the finding of violations of that article.
The activities of the Committee on the Elimination of Racial discrimination
(CERD) are also important both in terms of monitoring and in addressing indi-
vidual complaints under the optional Article 14 of the International Convention
on the Elimination of All Forms of Racial Discrimination. The United Nations
Working Group on Minorities has a more informal, but important role to play
in this regard, particularly in developing policy proposals for more effective
implementation of the rights contained in the 1992 Declaration.

Migrant workers

Migrant workers and their families, who are usually not citizens of the country
in which they live, are often exposed to exploitation, xenophobia, racism and
expulsion. Some distinctions are necessary, however.

“Regularized” versus “unaccounted” migrants

Here reference will be made to those migrants who are “regularized” and there-
fore lawfully within the country; subsequently the particular problems of those
who are in an irregular position — the so-called “unaccounted” migrants — will
be discussed. Being in a “regularized” situation implies that the host country
has some legislation or regulation which contain the conditions for entry in
work in the country concerned, but which also establishes the rights that the
migrants shall enjoy. The United Nations human rights bodies and the
International Labour Organisation has been concerned over many years with
the elaboration of standards which should be implemented and applied by States
in their protection of migrant workers, including availability of remedial action

in case of violation. The task is far from completed, however. It has been noted
on many occasions that migrant workers in some countries sigfdacto
discrimination even when legislation is in place. Governments have repeatedly
been requested to make arrangements for information and reception facilities
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and to put into effect policies relating to training, health, housing and educa-
tional and cultural development for migrant workers.

The law

Several ILO Conventions, in particular N° 97 and N° 143, deal with the rights
of migrant workers. ILO Convention N° 97 on Migration for Employment has
been ratified by 41 States and ILO Convention N° 143 on Migrant Workers
(Supplementary Provisions) has been ratified by 18 States. The International
Convention on the Protection of the Rights of All Migrant Workers and Members
of their Families, which was adopted by the United Nations General Assembly
in 1990 but which has not yet entered into force, provides more extensive rights
than the ILO standards. Unfortunately, it has been ratified only by 12 States
and these are all mainly sending States, not States which receive migrant
workers. To enter into force, 20 ratifications are required, but it will be of little
use unless it is also ratified by countries which host significant number of
migrants. Several factors have caused such States to be reluctant in ratifying it
such as international economic, social, and political instability, compounded by
declining levels of employment due to less labour-intensive patterns of produc-
tion and transfer of production from the industrialized to less industrialized
countries. Migrants arriving in great numbers when employment is on the
increase are the first to lose their job when employment decreases.

Under Article 83 of the United Nations Migrant Workers Convention,
States Parties to it undertake to ensure effective remedies to any person whose
rights or freedoms as set out in the Convention are violated. Those who seek
remedy shall have the claim reviewed and decided upon by competent judicial,
administrative or legislative authorities, or by any competent authority provided
for by the legal system of the State. Judicial remedies should be developed.
When remedies are granted, competent authorities shall enforce the remedy.

European migrants

Under the European Social Charter of the Council of Europe, Article 19 deals
with migrant workers and members of their families, but it is limited in its
scope to migrants who are citizens of other Contracting States, that is those
European States which have become party to it. Such migrants have a rela-
tively strong position under the Charter. Under its Article 19, para. 7, they are
entitled to treatment no less favourable than the nationals of the country
concerned to legal proceedings relating to matters referred to in Article 19. This
implies, inter alia, that free legal aid must be given to migrant workers under
the same conditions as they are given to nationals of the country concerned.
Comparable provisions are found also in the European Convention on the Legal
Status of Migrant Workers of 1977, which is also limited to nationals of a
Contracting State Party authorized by another Contracting State Party to reside
in its territory to take up paid employment. Migrant workers coming from third
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States, those who are not party to these conventions, cannot avail themselves
of the protection offered by these conventions, but the State in which they
reside is, of course, also free to extend such protection to other migrant
workers.

New initiatives

In 1997, the United Nations Commission on Human Rights established a
working group of intergovernmental experts on the human rights of migrants
with a mandate to: (a) gather all relevant information from Governments, non-
governmental organizations and any other relevant sources on the obstacles
existing to the effective and full protection of the human rights of migrants;
and (b) elaborate recommendations to strengthen the promotion, protection and
implementation of the human rights of migrants. The Commission decided in
1999 to replace the working group by a Special Rapporteur on the human rights
of migrants.

Migrant workers face a threat which is common to all aliens: the threat
of expulsion. The conditions under which they can be expelled has serious
consequences for their sense of security in the country in which they live. It
is discussed below under “Remedies against discrimination for aliens in
general”.

Unaccounted and trafficked migrants

Special difficulties in establishing effective remedies arise for persons who have
arrived clandestinely or been smuggled into a country and who are therefore
not lawfully resident there. Under international law, States may condition the
entry of foreigners into their territory upon their consent, and they can limit
the period of stay and prohibit the engagement in gainful employment unless
specific work permits are issued. Undocumented aliens, that is those who have
not obtained the necessary consent for arrival or who have violated the condi-
tions, face grave risks to their human rights and fundamental freedoms when
they are recruited, transported and employed in defiance of the law. One purpose
of the adoption of the United Nations Migrant Workers Convention was to
discourage illegal migration, as set out in its Article 68, which requires States
Parties to collaborate with a view to preventing and eliminating illegal or clan-
destine movements and employment of migrant workers in an irregular situation.

Some irregular migrants have been brought there under false promises
of employment in respectable jobs, but after arrival they discover that they are
subject to exploitation and, particularly for women, to prostitution. In many
countries, large proportions of prostitutes are illegal immigrants — often traf-
ficked women and girls. Women and children become vulnerable to trafficking
because of social inequality and the vast economic disparity between rich and
poor States and within States.
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Considerable efforts have gone into standard-setting to combat this evil.
The problem, however, is to find the appropriate remedies for this tragic and
slavery-like phenomenon. Such persons are in a particularly difficult situation.
If they complain to the authorities of the illegal exploitation to which they are
subjected, they risk being expelled since they are illegal entrants. Expulsion
may place them in very difficult circumstances in their home country. This is
particularly true for those who have been forced into prostitution or criminal
activities.

Under the United Nations Convention for the Suppression of the Traffic
in Persons and of the Exploitation of the Prostitution of Others (Trafficking
Convention) (Article 17), States Parties undertake to check the traffic in persons
of either sex for the purpose of prostitution and to enact legislation to protect
women and children while travelling, to warn the public of the dangers of traf-
ficking, to take measures to prevent trafficking at ports of entry, and to make
sure that the proper authorities are aware of the arrival of women who appear
to be trafficking victims. Similar obligations are set out in the Convention on
the Elimination of All Forms of Discrimination against Women, Article 6, and
the United Nations Convention on the Rights of the Child, where States are
required to take all appropriate national, bilateral and multilateral measures to
prevent the abduction of, the sale of or traffic in children for any purpose or
in any form (Article 35) and to protect the child against all forms of exploita-
tion prejudicial to any aspects of the child’'s welfare (Article 36).

The ILO, the United Nations High Commissioner for Refugees
(UNHCR), the Organization for Security and Co-operation in Europe (OSCE),
the European Union and other organizations have devoted particular attention
to irregular migration. The International Programme on the Elimination of Child
Labour (IPEC) of the ILO has been actively involved in action against child
trafficking both at the national level and sub-regional levels.

The issue should be given serious attention at the World Conference
against Racism, Racial Discrimination, Xenophobia and Related Intolerance. A
two-pronged approach is required. Measures to combat exploitative smuggling
and trafficking of persons, and measures to help those victims who in spite of
this have been smuggled into the country and have stayed there for some time,
making it inappropriate to return them to their country of origin. The task should
be to bring them out of their condition of prostitution or other criminal or
degrading circumstances and to obtain education and jobs by which they can
enjoy an adequate standard of living. States should undertake to provide victims
of sexual exploitation, including prostitution and traffic in women, with refuge
and protection and to repatriate those who desire to be repatriated. Remedies
need to be developed which make it possible for such persons to reveal their
exploitative circumstances without risk. This will also make it possible to
identify the persons who engage in exploitative trafficking and remove their
economic incentives.

Problems similar to those described for unaccounted migrants apply in
countries where there are few or no standards set for the reception and treat-
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ment of migrants. In the absence of standards they can be subject to arbitrary
treatment including expulsion. Such conditions can facilitate exploitation in the
workplace and elsewhere due to their almost complete lack of legal security.

Refugees

The law

As soon as a person is recognized as a refugee and allowed to enter a country
which is not his or her own, the refugee is entitled to most of the rights contained
in several of the international human rights such as the International Covenant
on Civil and Political Rights and the European Convention on Human Rights.
As soon as a person is on the territory of a State Party to these conventions
and is subject to the jurisdiction of that State, the obligation to respect and
ensure the rights contained in those instruments extends also to the refugee.
The right to a remedy in case of violations therefore extends, in principle, also
to the refugees. But the receiving State is entitled to set conditions for entry,
and some of those conditions may constitute significant limitations in their
rights. The International Convention on the Elimination of All Forms of Racial
Discrimination allows for distinctions to be made between citizens and non-
citizens, which therefore also can affect refugees, but the International
Convention does not allow distinctions to be made between different sets of
refugees on the basis of race, colour or ethnic origin. Consequently, its Article
6 on remedies may be applicable also for refugees should they complain of
racial discrimination.

The vulnerable situation of refugees requires specific standards for their
protection. The main instruments are the United Nations Convention Relating
to the Status of Refugees of 1951 in conjunction with the Protocol relating to
the Status of Refugees of 1966. The Convention prohibits discrimination as to
race, religion or country of origin, and sets standards regarding juridical status
including access to a court, which implies a right to remedy. Among the other
standards are provisions on gainful employment and on administrative measures.

The interpretation of the definition in Article 1 of the Convention Relating
to the Status of Refugees is subject to much controversy and has been narrowly
interpreted in recent years by European States in order to stem the flow of
asylum-seekers. The Convention Governing the Specific Aspects of Refugee
Problems in Africa of the Organization of African Unity (OAU) contains less
explicit standards of treatment but has a broader definition of the term “refugee”.

Among the many problems faced in practice by refugees, two are partic-
ularly serious. One is their situation while in refugee camps; the other is the
threat of expulsion. Refugee camps are an unavoidable device in cases of mass
refugee flows, and are mainly set up in countries bordering the State from
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where the refugees come. Among the many tragic aspects of refugee camps,
which include inadequate food and housing, the breakdown of familial and
social structures, and the loss of meaningful occupation, is also a high rate of
sexual and domestic violence against women and girls in these camps. It has
been reported that neither the staff of the UNHCR nor those of the government
has been able or willing fully to address this issue. The perpetrators of such
crimes are not prosecuted, and remedies are not available to the women and
girls subject to such violations.

The other major problem facing the refugees is the danger of expulsion.
Under the United Nations Convention relating to the Status of Refugees, Article
32, a refugee lawfully in the country shall not be expelled save on grounds of
national security or public order. A decision to expel requires due process of
law, and the refugee shall normally be allowed to submit evidence to clear
himself and to appeal to a competent authority designated for that purpose.
However, the notions of “national security” and “public order” may leave a
wide discretion to the authorities of the host government. The refugee cannot
be expelled or returned (“refouler”) to a country or territory where his life or
freedom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion (Article 33, para.l).
But this provision is not applicable when there are reasonable grounds for
regarding him as a danger to the security of the country or when he has been
convicted of a particularly serious crime and considered a danger to the commu-
nity of that country.

Another problem facing some of the refugees is that they are liable to
be attacked and possibly assassinated by opponents coming from the country
from which they have fled. Sometimes that threat emanates from the authori-
ties of the country of origin, and sometimes from competing groups within an
ethnic group fighting the government of the country of origin. The authorities
of the refugee-receiving countries are only to a very limited extent able or
willing to ensure protection in such cases, and remedies are therefore often not
available.

Asylum-seekers

The law

For a refugee to enjoy and exercise fundamental rights and freedoms, admis-
sion — somewhere — is required as the first step. The Universal Declaration of
Human Rights proclaimed the right to seek and to enjoy asylum, but not a right
to obtain it. No corresponding provision has been included in the International
Covenant of Civil and Political Rights. In the 1969 American Convention on
Human Rights, Article 22, para. 7, and in the 1981 African Charter on Human
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and Peoples’ Rights, Article 12, para. 3, every person has the right to seek “and
be granted asylum in a foreign country, in accordance with the legislation of

the State and international conventions”. Since the granting depends on the
national law, there is no obligation outside that law. Thus it remains the prerog-

ative of the country of entry to decide whether asylum should be given.

A few States have, by national constitution or by law, established a right,
under some specified conditions, to receive asylum. These include Denmark,
France, Germany, Slovakia. In these cases there is also a right to appeal a
refusal by the authorities to grant asylum

In international law, the only legal obligation is found in the 1951 United
Nations Refugee Convention, which requires States not to return or expel
(“refouler”) a refugee and by implication also an asylum-seeker to a country
where his life and freedom may be threatened. In regard to asylum-seekers and
refugees who have arrived in countries party to the European Convention on
Human Rights and Fundamental Freedoms, its Article 3 has obtained some
significance. Under that article, “no one shall be subjected to torture or to
inhuman or degrading treatment or punishment”. The article has been inter-
preted to imply that governments of the receiving country cannot send a person
back to a country where he/she can risk torture. The provision is more important
than Article 33, since the latter does not have effective remedies. There are,
however, serious limitations in using remedies in relation to the European
Convention on Human Rights, Article 3, since remedies under Article 13 of
that Convention require that there is a violation of a right, while the situation
when the authorities want to return an asylum-seeker or refugee is that a viola-
tion results only if, upon return, the person is subjected to torture. Prediction
of such future events often gives rise to uncertainty at the time of expulsion,
and the European Court has been cautious in overruling the assessment made
by the host country in this regard. The remedy is therefore not a very effec-
tive one.

The right to seek asylum, proclaimed in the Universal Declaration, would
in practical terms require that the asylum-seeker could at least reach a country
where he or she would try to obtain asylum. Many countries, including most
of the Western European States and the United States of America, have in recent
years implemented what amounts to a “non-admission” policy, which takes
many forms: visa requirements combined with carrier sanctions, the creation
of international zones in airports or isolation of applicants and processing of
applications for asylum at military bases abroad. This has led to a very signif-
icant decrease in the number of asylum-seekers reaching these countries, in
spite of the fact that the number of refugees in Europe and throughout the world
increased substantially during the same period. The consequence is that the
asylum-seeker can reach only a country bordering their own, which places an
enormous burden on that neighbouring country. Neighbouring countries there-
fore often take the precaution of tightening up border controls so as to deny
admission to persons without a valid passport and visa for a third country, and
the net outcome is that would-be refugees are prevented from leaving their
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home countries and have to face their persecutors at home. The lack of avail-
ability of remedies for asylum-seekers should therefore be seen as one of the
major problems in international protection of human rights.

It should be underlined that exploitative smuggling of persons discussed
above is fundamentally different from assistance given by private parties to
help refugees flee their country when it is in turmoil, and reach the borders of
countries where they may be safe. One such person, set in the context of the
French revolution, was made famous in the ndvet Scarlet Pimperndly
Baroness Orczy. Numerous unsung heroes of many subsequent conflicts have
saved the life of thousands.

Remedies against discrimination
for aliens in general

Towards equal enjoyment of human rights

As noted above, international human rights standards have at the normative
level significantly reduced the difference in rights between citizens and non-
citizens. There still remain important differences, however. The issue was the
subject of a working paper by David Weissbrodt for the Sub-Commission on
Promotion and Protection of Human Rights, presented to the 1999 session with
referencesinter alia, to the work of CERD in this regard.

In terms of human rights law, three differences are of great significance:
Aliens are not entitled to enter a country other than their own (though normally,
permanent residents have a right to re-enter their country of residence even if
they are not citizens); aliens can be expelled from their country of residence,
and aliens do not have political rights to vote and be elected, or to obtain and
hold public office (International Covenant of Civil and Political Rights, Article
25). These differences can have serious consequences for the individual and
for groups of resident aliens.

Discrimination in access to citizenship

Under the Universal Declaration of Human Rights, Article 15, everyone has

a right to a nationality, but this provision has not been followed up by binding
international standards. Special problems arise in cases of state succession and
State restoration, when part of the resident population is not enfranchised
(given citizenship). The problem has arisen mainly in the context of decolo-
nization and the dissolution of larger entities, but has occurred also under other
circumstances. Denial of citizenship can at its extreme lead to forcible removal,
mass expulsion, or ethnic cleansing but, as a minimum, it causes difficulties
for the non-enfranchised resident in obtaining public positions and be an active
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partner in the political processes of the country of residence. The denial of
access to citizenship ade factooften directed against ethnic minorities, even
when the legislatiome juredoes not say so. In the absence of clear interna-
tional norms on the right to nationality (citizenship) and on State obligations
in this respect, there are no internationally imposed standards on deprivation
thereof.

In 1997, the International Law Commission adopted a set of Articles on
the Nationality of Natural Persons in Relation to the Succession of States, which
provide guidelines for allocation of citizenship. One of them is that decisions
regarding application for citizenship shall be made quickly in writing and be
subject of administrative review. There is also the European Convention on
Nationality adopted in 1997. which contains important guidelines. Under Article
5 (Non-discrimination), it is provided that the rules of a State Party on nation-
ality shall not contain distinctions or include any practice which amount to
discrimination on the grounds of sex, religion, race, colour or national or ethnic
origin, and that each State Party shall be guided by the principle of non-discrim-
ination between its nationals, whether they are nationals by birth or have
acquired its nationality subsequently. Under its Article 12 (Right to a review),
each State Party shall ensure that decisions relating to the acquisition, reten-
tion, loss, recovery or certification of its nationality be open to an administrative
or judicial review in conformity with its internal law.

Remedies against expulsion

Under the International Covenant of Civil and Political Rights, Article 13, an
alien lawfully in the territory of a State Party to the Covenant may be expelled
therefrom only in pursuance of a decision reached in accordance with law and
shall, except where compelling reasons of national security otherwise require,
be allowed to submit the reasons against his expulsion and to have his case
reviewed by, and be represented for the purpose before, the competent authority
or a person or persons especially designated by the competent authority.
Comparable provisions are found in the Convention Relating to the Status of
Refugees, Article 22, and in regional instruments such as Article 1 of Protocol
N° 7 to the European Convention on Human Rights. These remedies are fairly
weak because it is left to the national authorities to determine the conditions
of expulsion, and there is no requirement for a judicial procedure to review the
decision to expel the alien. Furthermore, even this modest remedy can be denied
before the expulsion takes place, if this is considered necessary in the interest
of national security or even — in the European provision — if it is in the interest
of public order. But the general principle of non-discrimination has to be
respected. Acts of expulsion which have the effect of discrimination on the
grounds of race, colour or ethnicity constitute a violation (International Covenant
of Civil and Political Rights — Article 2 and European Convention on Human

121



Rights — Article 14). It would be very difficult in most cases, however, to
marshal the necessary evidence of discrimination.

Detention and imprisonment:
Inadequate remedies

In recent years, there has been a steep increase in the percentage of aliens under
detention or imprisonment in industrialized countries, and a large part of that
increase consists of persons coming from ethnic or racial groups different from
the majority in the country where they are detained. Two different circum-
stances need to be addressed in this connection.

One set of problems concern persons who are detained as asylum-seekers
or who, while not being asylum-seekers, have made or have attempted to make
an illegal entry into the country. In some places, such persons are detained,
sometimes for prolonged periods, pending the determination or their status under
applicable law. That determination may lead either to permission to reside in
the country or to deportation. In some cases the person is detained because the
authorities do not believe the information given by the detained person as to
his or her identity, or where the person refuses to reveal the identity. This set
of issues is now under consideration by the United Nations Working Group on
Arbitrary Detention, which has expressed concern about the lack of adequate
remedies during such detentions, and which has addressed a number of issues
aimed at improving the effectiveness of remedies.

Imprisonment of aliens following conviction
for criminal acts

The second category within the growing number of detained aliens are those
who have been convicted of crimes and who are serving terms in prison.
Undoubtedly, in many cases there are objective reasons for this. Many are
involved in drug traffic or other criminal activities. There are also expanding
international Mafia networks, but there may also be other and more worrisome
factors at work. Visible aliens are more easily singled out for suspicion. They
may have less resources to defend themselves against unjustified prosecution.
There is also the possibility that continuous social discrimination and degrading
treatment generates anger and hatred which eventually leads to criminal acts.
This is an indication that polite treatment by public authorities and law enforce-
ment agencies may in itself be a crime-prevention measure, and underlines the
need for effective remedies whenever public authorities behave in a discrimi-
natory and derogatory way.
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Conclusion

The project which was started with the adoption of the Universal Declaration
of Human Rights in 1948 was to move towards a social and international order
in which all the rights contained in the Declaration could be enjoyed by
everyone, based on the principle that everyone shall be free and equal in dignity
and rights. The pursuit of equality is addressed by the principle of non-discrim-
ination and by special measures to extend equality to members of groups which
are still in a vulnerable position. For this to move from promise to reality, effec-
tive remedies are essential.

It has been shown in this paper that there has, on the level of standard-
setting, been an increasing attention to provide for remedies, but there remain
significant gaps of protection in some of those standards. More importantly,
accessibility to the remedies is often difficult, and inadequate efforts have been
made to disseminate to the members of the vulnerable groups information
concerning their existence and availability. Authorities often fail to conduct
with impartiality the investigations required to determine whether violations
have occurred. Interim measures to prevent irreparable damages are rarely
adopted. The major problem is the lack of impartiality and independence of
the bodies dealing with complaints. Xenophobia and racism are on the increase
in many countries, and relevant authorities sometimes yield to the pressure of
public opinion.

While progress therefore appears to be slow, it should not lead to despair.
A gradual and positive impact of the standards adopted and of their gradual
incorporation in domestic law and practice exists. There is reason to believe
that the protection of the human rights of vulnerable groups has probably
improved and that their awareness of their rights and remedial possibility has
increased considerably. The task is to expedite that process by making reme-
dies against discriminatory treatment more effective, and it is to be hoped that
the 2001 World Conference Against Racism, Racial Discrimination and Related
Intolerance will contribute to that end.

* This article was presented at the United Nations Expert Seminar on Remedies
Available to the Victims of Acts of Racism, Racial Discrimination, Xenophobia
and related Intolerance and on Good National Practices in this Field in preparation
for the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, held in Geneva from 16 to 18 February 2000.
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Racial Discrimination in Economic,
Social and Cultural Life

Luis Valencia Rodriguez

Bodies responsible for economic,
social and cultural rights:

the Committee on the Elimination
of Racial Discrimination (CERD)

Chapter IX of the Charter of the United Nations adopted in San Francisco
in 1945 deals with international economic and social co-operation. Its Article 55
states that: “With a view to the creation of conditions of stability and well-
being which are necessary for peaceful and friendly relations among nations based
on respect for the principle of equal rights and self-determination of peoples, the
United Nations shall promote: (a) higher standards of living, full employment
and conditions of economic and social progress and development”.

Subparagraph (c) of this same article adds that such promotion shall also
include: “... universal respect for, and observance of, human rights and funda-
mental freedoms for all without distinction as to race, sex, language or religion”.

Various United Nations bodies are responsible for ensuring the exercise
of economic, social and cultural rights in accordance with the provisions of the
Charter and relevant international instruments. These bodies include the
General Assembly, the Economic and Social Council (ECOSOC), the
Commission on Human Rights, the Sub-Commission on the Prevention of
Discrimination and Protection of Minorities, the Committee on the Elimination
of Racial Discrimination (CERD), the Committee on the Elimination of
Discrimination against Women and the Commission on the Status of Women
(CEDAW). In addition there are a large number of specialized international
bodies which, in their own specific fields are also concerned with the exercise
of these rights.

International attention has traditionally and as a matter of choice been
focused on civil and political rights, since it was rightly felt that failure to
respect them would make the full enjoyment of economic, social and cultural
rights impossible. Although obvious, it is worth emphasizing once again the
close interrelationship of all rights, including the right to development, since
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the violation of any one — even in remote parts of the world — affects the
validity of and respect for all the others.

The International Convention on the Elimination of all Forms of Racial
Discrimination which entered into force on 4 January 1969, was the first instru-
ment to create an international body, namely, the Committee on the Elimination
of Racial Discrimination (CERD), responsible for examining “the legislative,
judicial, administrative or other measures” adopted by States Parties to the
Convention to give effect to its provisions.

Article 1 of the Convention states that “the term ‘racial discrimination’
shall mean any distinction, exclusion, restriction or preference based on race,
colour, descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal
footing, of human rights and fundamental freedoms in the political, economic,
social, cultural or any other field of public life”. In its General Recommendation
XIV, CERD stated that: “Non-discrimination, together with equality before the
law and equal protection of the law without any discrimination, constitutes a
basic principle in the protection of human rights ... A distinction is contrary to
the Convention if it has either the purpose or the effect of impairing particular
rights and freedoms”.

The Recommendation goes on to say that: “Article 1, paragraph 1, of
the Convention also refers to the political, economic, social and cultural fields;
the related rights and freedoms are set up in Article 5”. CERD, in examining
the reports of States Parties, has accordingly placed particular emphasis on the
requirement that States should take into account not only the purpose of various
acts or actions, namely, the concept of deliberate intention, but also the discrim-
inatory effect that such acts or actions may produce in respect of the exercise
of human rights.

General activities of the CERD in connection
with economic, social and cultural rights

In examining the implementation of Article 5 of the Convention, CERD focuses
on the principle of non-discrimination in the exercise of economic, social and
cultural rights. In its General Recommendation XX, CERD stated that: “Article 5
of the Convention contains the obligation of States Parties to guarantee the
enjoyment of civil, political, economic, social and cultural rights and freedoms
without racial discrimination. Note should be taken that the rights and free-
doms mentioned in Article 5 do not constitute an exhaustive list. At the head
of these rights and freedoms are those deriving from the Charter of the
United Nations and the Universal Declaration of Human Rights, as recalled in
the preamble to the Convention. Most of these rights had been elaborated in
the International Covenants on Human Rights. All States Parties are therefore
obliged to acknowledge and protect the enjoyment of human rights, but the
manner in which these obligations are translated into the legal orders of States
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Parties may differ. Article 5 of the Convention, apart from requiring a guar-
antee that the exercise of human rights shall be free from racial discrimination,
does not of itself create civil, political, economic, social or cultural rights, but
assumes the existence and recognition of these rights. The Convention obliges
States to prohibit and eliminate racial discrimination in the enjoyment of such
human rights”.

The Recommendation goes on to say that: “Whenever a State imposes a
restriction upon one of the rights listed in Article 5 of the Convention which
applies ostensibly to all within its jurisdiction, it must ensure that neither in
purpose nor effect is the restriction incompatible with Article 1 of the Convention
as an integral part of international human rights standards. To ascertain whether
this is the case, the Committee is obliged to enquire further to make sure that
any such restriction does not entail racial discrimination”.

What has been stated above is in essence a description of CERD’s sphere
of action in its efforts to ensure that the exercise of economic, social and cultural
rights in the States Parties to the Convention is not tainted by racial discrimi-
nation. During the almost three decades that have elapsed since its establishment,
CERD has reached the conclusion that no State is immune to racial discrimi-
nation practices, which often emerge as a reflection of traditions or age-old
prejudices or as a result of the introduction of policies or ideologies based on
chauvinistic nationalism. Discrimination in the exercise of economic, social and
cultural rights arises not only as a result of these factors but also others, such
as socio-economic underdevelopment, segregation experienced by indigenous
populations, racial conflicts giving rise to violence, and the xenophobia which
is so frequent in our day, particularly in the developed countries of the North
against minority groups (ethnic and tribal), undocumented immigrants, refugees
and displaced persons.

In the course of its work during 1998 and 1999, CERD frequently identi-
fied cases which, in general, reveal the existence or indications of racial
discrimination in the exercise not only of economic, social and cultural rights but
also of the right to participate in public life. It has accordingly made suggestions
or recommendations to GabpNepat and Niget. It has also addressed a General
Recommendation to Périn respect of the rights referred to in Article 5. The
recommendation to Finlahté connected with the right to housing, employment
and education. In the case of Azerbdijjéime recommendation refers to displaced
persons and refugees. The recommendation addressed to the Dominican Republic
is connected with persons of Haitian origin. It addressed a recommendation to
Haiti® concerning foreigners of different racial or ethnic origin and respect for
non-native Haitians. In the case of Fathe recommendation refers to tribal
minorities and groups. The recommendation to L&tgaconcerned with differ-
ences of treatment between citizens and non-citizens. In the case of Wruguay
the recommendation refers to Afro-Uruguayan and indigenous communities. In
many cases, the action taken by CERD is explained by a lack of information or
incomplete information.
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Racial discrimination in housing

The right to adequate housing has been the subject of a large number of reso-
lutions by the United Nations and other international bé&diasd is also
embodied in the constitutions of many States. It has been stated that adequate
shelter and services are a basic human right and that, in striving to uphold that
right, priority must be given to the needs of the poor, the homeless and the
most vulnerable groups of socigtyYet the realization of this right is still in
many cases almost utopian. Over a billion persons in the world live in what
are tantamount to pigsties unfit for human occupation, and this situation is
common to all countries, in the North as well as, principally, in the South.

Discrimination in the housing sphere remains a major problem, often
resulting in the exclusion of large numbers of people (ethnic minorities, migrant
workers, refugees, sexual minorities, the landless, indigenous communities, the
unemployed, the elderly, the ill, ex-offenders and others) from their rightful
guarantee to adequate housing. Although international law and the domestic
laws of many countries prohibit discrimination on grounds of race, social status
or other factors, such legalization is often not enforced and individual acts of
discriminatory practices are often hard to detect and prove, and even harder to
punish*. CERD, in its General Recommendation XIX, stated that: “... while
conditions of complete or partial racial segregation may in some countries have
been created by governmental policies, a condition of partial segregation may
also arise as an unintended by-product of the actions of private persons. In
many cities residential patterns are influenced by group differences in income,
which are sometimes combined with differences of race, colour, descent and
national or ethnic origin, so that inhabitants can be stigmatized and individuals
suffer a form of discrimination in which racial grounds are mixed with other
grounds”.

It is common knowledge that in many towns persons who sell or lease
housing try not do so to certain racial or ethnic groups, usually because house-
owners or residents in the area refuse to live side by side with persons of a
different racial or ethnic group. It is argued that the value of such housing or
residential districts declines when persons of a different colour or origin manage
to “invade” the area. This situation is not confined to private owners or lessors
but also arises in connection with housing administered by local or municipal
authorities.

CERD, in examining the reports of States Parties, has on many occa-
sions expressed an opinion concerning racial discrimination in respect of the
right to housing. One of the most recent examples based on its work during
1998 and 1999 is offered by the Czech Republic, in respect of which it adopted
Decision 2 (539, in which it requested the Government “to provide it with
information on the disturbing reports that in certain municipalities measures
are contemplated for the physical segregation of some residential units housing
Roma families”. In response to this request, the Czech Republic submitted docu-
ment CERD/C/348, in which, among other things, it stated: “What is more, the
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situation on Maticni Street, Nestemice, does not suggest physical isolation
(much less segregation) of the tenants in the two residential blocks that are to
be separated from the street by a fence 1.8 m high, without gates. With the
fence in place, the tenants will not have direct access to Maticni Street from
the residential blocks. This measure would affect approximately 35 families

(150 persons) living in the blocks, 90 per cent of whom are Romas ...".

The Government views this proposal of the local authority as grave and
alarming. This measure might be understood as a possible infringement on
human rights, namely of human dignity and equality before the law without
distinction as to social and ethnic origin or property. The Government has
entrusted its representative for human rights with discussing with the local
authority the imperative need consistently to respect human rights. It has further
asked its representative to report to the Government on the results of this debate
before the work on the proposed fence commences. Should the preparation for
the erection of the fence actually start, the Government will consider legal steps
to countermand such a decision by the local authority.”

In view of this reply from the Czech Government, CERD decided to
resume its consideration of the questions raised when the country submitted its
next periodic report.

Among the other cases examined by CERD during 1998 and 1999, atten-
tion should be drawn to those of Istgehrmenid’, Guine&, Italy*® and Iraé’
as well as to the recent report of the United Kingtevhich has not yet been
considered.

Racial discrimination in health matters

The Constitution of the World Health Organization, approved two years before
the Universal Declaration of Human Rights, states explicitly that: “The enjoy-
ment of the highest attainable standard of health is one of the fundamental
rights of every human being without distinction of race, religion, political belief,
economic or social condition”.

The United Nations and the World Health Organization have co-oper-
ated closely since their establishment in matters relating to the right to health
and in 1981 the United Nations General Assembly supported the Global Strategy
for Health for All by the Year 2000, adopted by the World Health Assembly.

In 1982, the General Assembly approved the Principles of medical ethics rele-
vant to the role of health personnel, particularly physicians, in the protection
of prisoners and detainees against torture and other cruel, inhuman or degrading
treatment or punishment prepared by the World Health OrganiZation

In the same way as it tries to ensure respect for other economic, social
and cultural rights, CERD has also looked into the question of racial discrim-
ination in health matters. For example, as a result of its work during 1998
and 1999, it had something to say in connection with Yugoslavia, Arfhenia
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and Cambodfa Its statement in the case of Yugoslavia is particularly inter-
esting since it concerned CERD’s first attempt to send a good-offices mission
to the country. In the report on its'58ession CERD stated: “It is noted with
regret that there has been no follow-up to the good-offices mission of the
Committee in 1993. The purpose of the mission was to help promote a dialogue
for the peaceful solution of issues concerning respect for human rights in the
province of Kosovo and Metohija, in particular the elimination of all forms of
racial discrimination, and to help the parties concerned to arrive at such a solu-
tion. As a result of the mission, the Committee proposed to the State Party that
a number of specific steps, particularly in the fields of education and health
care, be taken with a view to normalizing the situation in Kosovo. Although
the Committee expressed a willingness to continue the dialogue within the
framework of the good-offices mission, no response was received from the
State Party”.

Racial discrimination in employment

The right to work is guaranteed by a large number of international instruments,
such as the International Convention on the Elimination of All Forms of Racial

Discrimination since, in Article 5(e)(i) States Parties undertook to guarantee:
“... the rights of all persons to work, to free choice of employment, to just and

favourable conditions of work, to protection against unemployment, to equal
pay for equal work and to just and favourable remuneration”.

A large number of questions have arisen in connection with the perfor-
mance of this contractual obligation, particularly as a result of the globalization
process which has opened up markets with the inevitable result of creating
competition between local labour, which wishes to retain its prerogatives and
migrant workers prepared to work under less favourable conditions.

The most frequent discriminatory practices in labour matters reflect the
fact that employers prefer to take on workers of a certain racial type either
because, in their view, they contribute to better working conditions in the enter-
prise or because customers prefer not to deal with employees whom they regard
as inefficient or untrustworthy. In such cases, the workers discriminated against,
particularly if they belong to minority groups (such as immigrants, either legal
or illegal, and refugees) receive lower wages and enjoy less favourable working
conditions. The arguments used in attempts to justify these practices is that
such workers lack the vocational training required to do a good job and this
results in the lack of confidence and discrimination of which they are victims.

On many occasions during 1998 and 1999 CERD expressed views about
racial discrimination in employment, as in the cases of #5rted Netherland$
Lebanori’, Armenia®, Libya®, Cambodi&, Kyrgyzstari, Mauritani&, Romani&’,

Costa Ric#, Syria® and the United Kingdofh— whose report has not yet been
considered.
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Racial discrimination in education

The United Nations and UNESCO are co-operating closely in protecting and
promoting the right to education, as well as in eliminating racial discrimina-
tion, since it is considered that education constitutes the cornerstone of efforts
to ensure the promotion of and respect for human rights in general. This co-
operation dates back to the very first years of the existence of CERD.

Segregation in housing also leads to discrimination in educational estab-
lishments, since it reduces the possibility of contacts between pupils belonging
to different racial or ethnic groups. Indeed, it obliges parents to send their chil-
dren to the schools of a generally lower academic level in the areas where they
live. Moreover, parents tend to avoid sending their children to schools attended
by a large number of pupils belonging to minority ethnic groups since they
want to prevent their children having contact with them.

In the course of 1998 and 1999 CERD drew attention to various cases of
this type of discrimination. Examples are the Netherfanitie Czech Republit;
Yugoslavi&, Armenid®, Cambodi#, Chile?, Romani& and the United Kingdofh
(whose report has not yet been considered).

Racial discrimination in the public sector

Article 5 (f) of the Convention states that States Parties undertake to guarantee
to everyone, without distinction as to race, colour or national or ethnic origin:
“The right of access to any place or service intended for use by the general
public, such as transport, hotels, restaurants, cafes, theatres and parks.” In many
countries there are clubs or other establishments, either public or private, which
exclude persons belonging to racial or ethnic minority groups different from
the majority; they do so not on the basis of a person’s race or ethnic origin but
by pretending to invoke different considerations, such as clothing, personal
appearance and language, although the underlying reason is racial or ethnic
discrimination.

This type of discrimination generally occurs when individuals or groups
try to enter premises open to the public. It does not constitute discrimination
on a large scale but is nevertheless humiliating for the victims and constitutes
an offence on the part of those who engage in this practice. In many cases it
occurs because anti-discrimination legislation is lacking, inadequate or not
complied with for want of adequate supervision and sanctions. Victims of this
type of discrimination should request the police for assistance and protection.
Rarely do they do so, however, because the police turn a blind eye and fail to
provide them with the protection they need because they are not familiar with
their duties or connive with the persons practising discrimination. The victims
of this type of discrimination should make use of the legal procedure provided
for in Articles 4 and 6 of the Convention or the machinery in Article 14, provided
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it is legally possible and easy to do so; in many cases however, it is impos-
sible or extremely difficult to use.

During 1998 and 1999, CERD responded to violations of this right either
by means of a general reference to Article 5 of the Convention as a whole or
in a specific manner, as in the cases of the Czech Refiuhlistria®, Finland’,

Pery® and Costa Rica

Racial discrimination in cultural matters

The United Nations and UNESCO have consistently endeavoured to encourage
all persons to participate freely in the cultural life of their community, which
implies promoting and preserving the identity of their cultural values. The
International Convention on the Elimination of All Forms of Racial
Discrimination states that the States Parties have undertaken to guarantee the
right of everyone, without distinction as to race, colour or national or ethnic
origin: “... to equal participation in cultural activities”. The exercise of this
right implies that Governments are under a duty not only to respect cultural
events but also to provide members of communities with adequate facilities to
participate effectively in cultural activities. This right is more important in the
case of minority groups for which cultural events are essential to the preser-
vation of their identity and peculiar characteristics. Article 7 of the Convention,
which CERD regards as a cornerstone in its efforts to combat racial discrimi-
nation, embodies a specific obligation for States Parties.

CERD, in the course of its work, approved General Recommendation V,
in which it drew the attention of States Parties to the fact that, in accordance
with Article 7 of the Convention, they should include in their reports infor-
mation on the “immediate and effective measures” which they have adopted
“in the fields of teaching, education, culture and information”, with a view to:
“(a) Combating prejudices which lead to racial discrimination; (b) Promoting
understanding, tolerance and friendship among nations and racial or ethnic
groups; (c) Propagating the purposes and principles of the Charter of the United
Nations, the Universal Declaration of Human Rights, the United Nations
Declaration on the Elimination of All Forms of Racial Discrimination as well
as the International Convention on the Elimination of All Forms of Racial
Discrimination”.

CERD constantly monitors compliance with the provisions of the
Convention and the above General Recommendation. This activity is even
more important in the present circumstances in view of the rising tide of migra-
tory movements, legal as well as illegal, and the emergence of minority groups,
in many countries, who lack the possibility of organizing cultural events.
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Remedies available to victims of racial
discrimination in connection with economic,
social and cultural rights

The International Convention on the Elimination of all Forms of Racial
Discrimination has been defined as the international community’s only tool for
combating racial discrimination which is at one and the same time universal
in reach, comprehensive in scope, legally binding in character, and equipped
with built-in measures of implementation, including international machinery
— a pioneer in the field — responsible for monitoring the actual implementation
of their obligations by the contracting sovereign Sfatdsis of vital impor-

tance to ensure not only the universal acceptance of the Convénianalso

the largest possible number of accessions to the machinery embodied in Article
14, which enables individuals or groups of individuals to apply to CERD in
the event of the violation of the rights protected by the Commission. Moreover,
it should be borne in mind that paragraph 5 of General Recommendation XX
adopted by CERD states that: “The rights and freedoms referred to in Article 5
of the Convention and any similar rights shall be protected by a State Party.
Such protection may be achieved in different ways, be it by the use of public
institutions or through the activities of private institutions. In any case, it is the
obligation of the State Party concerned to ensure the effective implementation
of the Convention and to report thereon under Article 9 of the Convention. To
the extent that private institutions influence the exercise of rights or the avail-
ability of opportunities, the State Party must ensure that the result has neither
the purpose nor the effect of creating or perpetuating racial discrimination”.

This general obligation is spelt out in specific instruments. For example,
according to Article 2 of the ILO Convention N° 111 concerning Discrimination
in Respect of Employment and Occupation of 1958, ratifying States undertake
to declare and pursue a national policy designed to promote, by methods appro-
priate to national conditions and practice, equality of opportunity and treatment
in respect of employment and occupation, with a view to eliminating any discrim-
ination in respect thereof. Moreover, according to Article 3 of the UNESCO
Convention against Discrimination in Education of 1960, States Parties under-
take: “(a) To abrogate any statutory provisions and any administrative instructions
and to discontinue any administrative practices which involve discrimination in
education; (b) To ensure, by legislation where necessary, that there is no discrim-
ination in the admission of pupils to educational institutions; (c) Not to allow
any differences of treatment by the public authorities between nationals, except
on the basis of merit or need, in the matter of school fees and the grant of schol-
arships or other forms of assistance to pupils and necessary permits and facilities
for the pursuit of studies in foreign countries; (d) Not to allow, in any form of
assistance granted by the public authorities to educational institutions, any restric-
tions or preference based solely on the ground that pupils belong to a particular
group; (e) To give foreign nationals resident within their territory the same access
to education as that given to their own nationals”.
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Measures to curb discrimination in connection with the rights to housing
and health have not been accorded sufficient attention by the authorities of
many States. It has been seen that this form of discrimination is closely
connected with discrimination in employment, which points up the need for
the adoption of international instruments designed to guarantee non-discrimi-
nation in housing and health matters, and particularly in the case of the practices
of public bodies, which is covered by Article 4(c) of the International Convention
on the Elimination of all Forms of Racial Discrimination

The various remedies available to victims of racial discrimination in the
above fields include recourse to national instituipmghich can play an impor-
tant role in disseminating information about measures of protection and advising
victims of the remedies available to them; law enforcement officials who are
primarily responsible for curbing discrimination and protecting the victims;
prompt and effective action on the part of bodies responsible for the adminis-
tration of justice; educational activities through which racial prejudice or
practices can be curbed; and the enduring activities of the media which should
promote understanding, tolerance and disseminate the basic principles of racial
non-discrimination.

Conclusions

In view of the upsurge of racism, racial discrimination, xenophobia and intol-
erance in recent years, the international community has to be more vigilant
and use the instruments at its disposal to curb these evils which are emerging
in all countries. The International Convention on the Elimination of all Forms
of Racial Discrimination must be supported to a greater extent and applied
more effectively. It is to be hoped that one of the practical recommendations
adopted at the forthcoming World Conference against Racism, Racial
Discrimination, Xenophobia and Related Intolerance will place special
emphasis on this aspect as well as on the need for the Governments of all
States to become aware of and understand fully the serious consequences of
this increase in racial discrimination; for this reason it is vital that they should
express their political determination in clear and precise terms to support the
efforts of the international community to combat discriminatory practices. It
goes without saying that resolute and effective co-operation between
Governments constitutessane qua norfor the success of the international
struggle against racial discrimination.
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* This article was presented at the United Nations Expert Seminar on Remedies
Available to the Victims of Acts of Racism, Racial Discrimination, Xenophobia
and related Intolerance and on Good National Practices in this Field in preparation
for the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, held in Geneva from 16 to 18 February 2000.
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. Supplement N° 18 (A/53/18), para. 381.

. Ibid., para. 437.

. Ibid., para. 460.

. Report of CERD to the General Assembly at its fifty-fifth session

(CERD/C/55/CRP.1/Add.3). Para. 136 states that: “Measures should be taken

to guarantee the right of the most underprivileged members of the population to

benefit from all the rights listed in Article 5 of the Convention and the right to

equal treatment before the courts and in the exercise of their political rights”.

5. Ibid. Para. 57 states that: “Additional measures should be taken at the State and
municipal levels to alleviate the situation of the Roma minority and of immigrants
with respect to housing, employment and education”.

6. Ibid. CERD/C/55/CRP.Add.20. Para. 16 states that: “The Committee recommends
that the State Party utilize all available means, including international co-operation,
to ameliorate the situation of displaced persons and refugees, especially regarding
their access to education, employment and housing, pending their return to their
houses under conditions of safety”.

7. Ibid. CERD/C/55/CRP.1/Add.23I. Para. 11 states that: “The Committee recommends
that the State Party take urgent measures to ensure the enjoyment by persons of
Haitian origin of their economic, social and cultural rights without discrimination.
Efforts should be made, in particular, to improve their living conditions in the bateyes
(shanty towns)”.

8. Ibid. CERD/C/55/CRP.1/Add.4. Para. 15 states that: “The Committee recommends
that the State Party include in its next report information on the restrictions upon
foreigners of different racial or ethnic origin and upon non-native Haitians, with
respect to the enjoyment of the rights enumerated in Article 5 of the Convention”.

9. Ibid. CERD/C/55/CRP.1/Add.7. Para. 14 states that: “The Committee recommends
that the State Party continue to promote economic, social and cultural development
in areas inhabited by disadvantaged ethnic and tribal minorities and groups, and to
encourage the participation of these minorities in such development”.

10. Ibid. CERD/C/55/CRP.1/Add.14. Para. 23 states that: “It is also recommended to the
State Party to review the differences of treatment between citizens and non-citizens,
mostly persons belonging to ethnic groups, in light of the provisions of Article 5 (e),
so as to eliminate any unjustifiable differences”.

11. Ibid. CERD/C/55/CRP.1/Add.15. Para. 15 states that: “The Committee also
recommends that the State Party take immediate and appropriate measures to ensure
the enjoyment of all the rights enumerated in Article 5 of the Convention in particular
by members of the Afro-Uruguayan and indigenous communities and provide further
information on this subject. With respect to employment, education and housing, the
Committee recommends that the State Party take steps to reduce present inequalities
and adequately compensate affected groups and persons for earlier evictions from
their houses”.

12. See, in particular, the International Covenant on Economic, Social and Cultural

Rights (Article 11), the International Convention on the Elimination of All Forms

of Racial Discrimination (Article 5 (e) (iii)), the Convention on the Elimination

of All Forms of Discrimination Against Women (Article 14 (ii)), the Universal

Declaration of Human Rights (Article 25) and a number of other international and

regional instruments.
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13. ST/HR/2/Rev.3, Chap. VII, E, para. 90.

14. E/CN.4/Sub.2/1992/15, paras 26-27.

15. Supplement N° 18 (A/53/18), p. 18.

16. Ibid. paras. 85 and 86 state: “The right of many Palestinians to return and possess
their homes in Israel is currently denied. The State Party should give high priority
to remedying this situation. Those who cannot repossess their homes should be
entitled to compensation” and “While noting the special budget for public housing
in the Arab sector, the Committee remains concerned about ethnic inequalities,
particularly those centring upon what are known as ‘unrecognized “Arab villages.”

17. Ibid. para. 230 states that: “In its forthcoming report, the State Party should include,
inter alia, further information on the restoration of the rights of deportees who have
returned to the country, the results of the national reform on education, and the access
to health care, housing and employment of ethnic and national minorities”.

18. Report of the Committee ... ibid. CERD/C/55/CRP/Add. 24. Paras. 11 and 17 state
that: “Concern is expressed about the lack of information regarding the practical
implementation of Article 5 of the Convention. In this connection, the Committee
is concerned about the destruction by the State of more than 10,000 homes in the
Conakry Ratoma neighbourhood, belonging mainly to members of the Puhlar ethnic
group; the resulting riots which led to the death of eight persons; and the inter-ethnic
tension which remains in that area. The Committee is also concerned about the lack
of compensation for those persons whose property was expropriated”.

“The Committee invites the State Party to include in its next report further

information on the situation in Conakry Ratoma and the measures taken to address
inter-ethnic tension in that area and to accommodate and/or compensate those persons
whose properties were expropriated”.

19. Ibid. CERD/C/55/CRP.1/Add.3. Para. 102 states that: “In light of reports indicating
discrimination against persons of Roma origin, including children, in a number of
cases, in particular housing, concern is expressed at the situation of many Roma who,
ineligible for public housing, live in camps outside major Italian cities. In addition to
a frequent lack of basic facilities, the housing of Roma in such camps leads not only
to physical segregation of the Roma community from Italian society, but to political,
economic and cultural isolation as well”.

20. Ibid. CERD/C.55/CRP.1/Add.10. Para. 12 states that: “Concern is also expressed
over allegations that the non-Arab population living in the Kirkuk and Khanaquin
areas, especially the Kurds, Turkmen and Assyrians, have been subjected by local
Iraqi authorities to measures such as forced relocation, denial of equal access to
employment and educational opportunities and limitations in the exercise of their
rights linked to the ownership of real estate”.

21. 15th United Kingdom periodic report to CERD. Part 1 — United Kingdom Mainland.
Paras. 278, 283, 284 and 288 refer to discriminatory practices in housing against
minority communities. Para. 283 states that: “One of the characteristics of the
44 most deprived local authority districts is that they have nearly four times the
proportion of ethnic minority residents compared with the rest of England”.

Para. 284: “Racial harassment on council-run housing estates and the distress it
causes to families has become an increasing concern for this Government ...".
Para. 288: “The Government has issued advice to local authorities, reminding
them of their duties under health, welfare, housing and education legislation.

It advises them, where practicable, to tolerate the presence of Gypsies camped
without authorization on council land for short periods ...".

22. ST/HR/2/Rev.3, Chap. VI, C, paras. 48 and 49.

23. See footnote N° 17.

24. Supplement N° 18 (A/53/18). Para. 298 states that: “The Committee recommends
that action be taken at the legislative, administrative and judicial levels to protect the
right of everyone, including ethnic Vietnamese, to enjoy their rights under Article 5
of the Convention, especially the right to security of person and protection by the
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25.

26.

27.

28.

29

30.
. Report of the Committee ... Ibid. CERD/C/55/CRP.1/Add.17. Para. 11 states that:

32.

33.

34.

35.

State against violence or bodily harm, to public health and medical care and

to education and training. It further recommends that comprehensive information

on the implementation of the Articles be provided in the next report”.

Supplement N° 18 (A/53/18). Para. 84 states that: “... The Committee encourages
the State Party to adopt new labour legislation in order to secure the protection
against ethnic discrimination of the rights of Palestinians working in Israel on a daily
basis; the rights of migrant workers, including undocumented workers, are also a
matter of concern”.

Ibid. Para. 105 states that: “The disproportionately low rate of participation of
minorities in the labour market and their increasing unemployment rates, while the
rates for the rest of the population are stable, are noted with concern, as are reports
of both direct and indirect forms of discrimination in recruitment procedures.

The Committee recommends that further action be taken to ensure and promote
equal opportunity in economic and social life, in particular as regards education

and employment ...".

Ibid. Para. 184 states that: “The Committee recommends that the State Party take
all appropriate measures, including those of a legal nature, to fully guarantee access
to work and equitable conditions of employment to all foreign workers, including
Palestinians ...".

See footnote N° 17.

Ibid. Para. 248 states that: “The Committee recommends that the State Party
provide in its next report detailed information on ... the status and working
conditions of foreign workers and on measures taken by the State Party to prevent
any acts of discrimination against them”.

See footnote N° 24.

“The Committee wishes to receive further information regarding the practical
enjoyment by persons belonging to ethnic and national minorities of the rights listed
in Article 5 (e) of the Convention, in particular the right to work, including the right

to equal opportunities of promotion and career development, the right to health,
education and housing”.

Ibid. CERD/C/55/CRP.1/Add.9. Para. 9 states that: “With regard to Article 5 of the
Convention, allegations are noted to the effect that some groups of the population,
especially the Black communities, are still suffering from various forms of exclusion
and discrimination, especially where access to public services and employment is
concerned ...".

Ibid. CERD/C/55/CRP.1/Add.5. Para. 15 states that: “Measures of affirmative action
should be adopted in favour of the Roma population, especially in the areas of
education and vocational training, with a viéwter alia, to placing Roma on an

equal footing with the rest of the population in the enjoyment of economic, social
and cultural rights, removing prejudices against the Roma population and enhancing
its capacity in asserting its rights ...".

Ibid. CERD/C/55/CRP.1/Add.3. Para. 169 states that: “The Committee notes with
concern recent manifestations of xenophobia and racial discrimination, largely
focused on immigrants, in particular Nicaraguans. In this context, the Committee
also expresses its concern about the vulnerable status of refugees and clandestine
immigrants, who often live and work in the country in precarious conditions,

and who frequently become victims of discrimination in the terms of Article 5

of the Convention, in particular Para. 5 (e)”.

Ibid. CERD/C/55/CRP.1/Add.3. Para. 198 states that: “The Committee
recommends that the State Party improve administrative and legal measures to
guarantee the enjoyment by individuals belonging to vulnerable groups of foreigners,
notably domestic workers, of the rights enshrined in the Convention without any
discrimination”.
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36.

37.

38.

39.

40.

41.
42,

43.

44,

45,

46.

47.

48.

Ibid. Paras. 256 and 257 state that “Figures from the Summer 1998 Labour Force
Survey indicate that unemployment rates in the UK are generally higher amongst

the ethnic minority population ... This situation is unacceptable and the Government
is determined to address the problem”.

Supplement N° 18 (A/53/18). Para. 103 states that: “The increasing racial segregation
in society, mainly in the big towns, with so-called ‘White’ schools and

neighbourhoods, is also noted with concern. Similar trends are also noted in Aruba
and in parts of the Netherlands Antilles ...".

Ibid. Para. 123 states that: “The marginalization of the Roma community in the field
of education is noted with concern. Evidence that a disproportionately large number
of Roma children are placed in special schools, leadidg factoracial segregation,

and that they also have a considerably lower level of participation in secondary and
higher education, raises doubts about whether Article 5 of the Convention is being
fully implemented”.

Ibid. Para. 199 states that: “Concern is expressed about continuing reports indicating
that, despite constitutional and legal safeguards, access of certain minorities to
education, public information and cultural activities in their own language is not

fully guaranteed”.

Ibid. Para. 227 states that: “The Committee further suggests that the State Party
consider adopting measures to ensure that ethnic and national minorities have access
to education in their own language wherever possible”.

See footnote N° 24.

Ibid. CERD/C/55/CRP.1/Add.12. Para. 16 states that: “The Committee recommends
that the State Party use all effective means to raise the awareness of its people
about the rights of indigenous peoples and national or ethnic minorities. It encourages
the State Party to continue to provide instruction on human rights standards in
schools ...".

Ibid. CERD/C/55/CRP.1/Add.5. Para. 11 states that: “The situation of Roma is a
subject of particular concern since no improvements have been noted in the high
unemployment rates and the low educational level traditionally predominant among
members of this minority ...".

Ibid. Para. 329 states that: “The Government is concerned about the disproportionate
number of ethnic minority pupils, particularly African-Caribbean boys, who are being
excluded from our schools and is committed to reducing the high level of school
exclusions, particularly amongst over-represented groups”.

Supplement N° 18 (A/53/18). Para. 129 states that: “The Committee recommends
that increased attention be paid to introducing legal provisions aimed at safeguarding
the enjoyment on a non-discriminatory basis, by all segments of the population,

of the economic, social and cultural rights listed in Article 5 of the Convention,

notably the rights to work, housing, education and access to services and places open
to the general public”.

Report of the Committee ... Ibid. CERD/C/55/CRP.1/Add.3. Para. 10 states that:
“The Committee expresses its concern that, seven years after it drew the attention

of the State Party to the absence of sanctions against racial discrimination in the
private sector, little progress has been made in fully implementing the provisions

of Article 5 (e) and (f) ...".

Ibid. Para. 58 states that: “In accordance with Article 5 (f) of the Convention,
appropriate action should be taken to ensure that access to places or services intended
for use by the general public is not denied to any person on grounds of national or
ethnic origin”.

Ibid. Para. 133 states that: “With regard to the right of access to all public places,

the Committee takes note of the promulgation in late 1998, following complaints

of discriminatory practices in that respect, of legislation prohibiting the owners

of establishments open to the public from screening their clients on racial grounds.



49.

50.
51.
52.

53.

The Committee regrets, however, that this prohibition is not yet accompanied by
any form of penalty”.

Ibid. Para. 167 states that: “While noting that Act N° 4430 of 21 May 1968

and Act N° 4466 of 19 November 1969 render punishable by a fine any racial
segregation with regard to the admission of people of different races to public

or private places, the Committee is concerned that the financial penalties thus
provided for do not constitute a sufficiently effective measure to prevent, prohibit
and eradicate all practices of racial segregation, as required by Article 3 of the
Convention”.

Manual on Human Rights Reporting, p. 267.

The number of States Parties was 155 on 27 August 1999.

This provision states that the States Parties: “... shall not permit public authorities
or public institutions, national or local, to promote or incite racial discrimination”.
General Recommendation XVII recommends that States Parties should establish
national commissions or other appropriate bodies to promote, among other things,
“respect for the enjoyment of human rights without any discrimination, as expressly
set out in Article 5 of the Convention ...".
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Discrimination in Education

Katarina Tomasevski

At the beginning of a new millennium, international education strategies have
placed much emphasis on the elimination of gender discrimination. This is a
welcome change from the previous neglect of gender in both human rights and
in education. The advent of gender, however, does not encompass all other
internationally prohibited grounds of discriminatidinese have not yet become
part and parcel of international education strategies, and the situation does not
seem to be improving. Internationally prohibited grounds of discrimination,
such as race, ethnicity, religion, language, or disability. remain unrecorded and
create a vicious circle. Discrimination apparently does not exist because it is
officially not recorded and because there is no quantitative data, anybody trying
to prove that discrimination is really (if not apparently) taking place is likely
to fail to do so.

This article does not address quantitative but qualitative dimensions of
discrimination in education, taking representative court cases as an indication
of the dynamics of exposing and opposing discrimination. It provides a snap-
shot of mobilization against discrimination, whose first steps are routinely its
exposure. It starts by highlighting a series of court cases in Western Europe
which have revolved around the wearing of headscarves and revealed how
uncertain domestic judiciaries have been in drawing a line between tolerance
of religious diversity, secular neutrality of public schools*, and suppression of
religious proselytizing. It then proceeds to examine various facets of discrim-
ination in turn, ending with discrimination against persons with disabilities,
where a great deal of progress in conceptualizing rights-based education has
been attained.

If discrimination is not exposed, it cannot be effectively opposed.
Opposing discrimination necessitates, first and foremost, its definition, and
different definitions reached by different domestic courts have demonstrated
that this is not easy. Difficulties are exacerbated by the lack of quantitative data
on differences conforming to prohibited grounds of discrimination. This
precludes investigating their pattern and dynamics at the macro level regarding

* The term ‘public school’ in this article refers to state schools.
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access to education or educational attainment, or the profile of teachers. Human
rights also apply at the micro-level, positing the equal rights of each individual
and, moreover, the best interests of each child. The effects of discrimination
at the micro-level have been challenged before the courts as human rights
violations, often with a great deal of success. This line of inquiry has been
carried further, to address the contents of educational curricula and textbooks,
as these tend to reflect the biases and prejudices which our global discrimina-
tory heritage has generated during the past decades and centuries.

Religious diversity or neutrality?

Respect for parental freedom to have their children educated in conformity with
their religious, moral or philosophical convictions has been affirmed in all
general human rights treaties and it is enforceable in individual countries and
internationally. It constantly generates jurisprudence because it is continuously
subjected to litigation. This article looks into only one facet of this broad and
controversial issue which has been brought to light by litigation with regard to
pupils and teachers wearing headscarves in public schools in Western European
countries. The issue has triggered a great deal of public and political interest
because it forced upon courts the task to interpret the nature and scope of the
rights of each main actor in the education system: parents, teachers and state
agents. Children also have their rights recognized in law but these are not legally
enforceable in most countries and thus children cannot vindicate them. Legal
battles have thus been fought between parents and schools, teachers and parents,
or teachers and schools.

International human rights law clearly and fully accommodates parental
preferences concerning the education of their children, not only requiring States
to allow the establishment of school in accordance with parental choices but
also to adjust public schools to existing parental preferences. The European
Commission on Human Rights has found that human rights law “requires the
State actively to respect parental convictions within the public schpualsich
is additional to the governmental obligation to respect parental liberty to estab-
lish and operate non-public schools. Moreover, the Commission has affirmed
that the State’s obligation to respect parental convictions “prohibits any indoc-
trination of pupils®. Jurisprudence has been generated by challenges of
unacceptability of education. Most of all, safeguards against abuse have been
directed at compulsory education. In the words of the United States Supreme
Court: “Students in such institutions are impressionable and their attendance is
involuntary. The State exerts great authority and coercive power through manda-
tory attendance requirements, and because of the students’ emulation of teachers
as role models and the children’s susceptibility to peer pressure”

In Switzerland, the balance needed between a display of religious symbols
which should be tolerated, and a display of religious symbols which should be
outlawed has included the requirement that public education respect the religious
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convictions of every individual child and its parents. In a case involving a
Muslim teacher wearing a headscarf, the Swiss Federal Court has opted for a
restrictive approach, fearing disputes amongst children belonging to different
religions and the likelihood of the immediate involvement of their parents.
Moreover, because teachers are a role model for pupils, the court has affirmed
the requirement that teachers be religiously néutral

Respect for parental religious convictions in schooling has emerged with
particular frequency with regard to Jehovah's Witnesses. The European Court of
Human Rights analyzed a complaint concerning a girl who was suspended from
school because of her refusal to participate in a parade which she regarded as a
commemoration of war. The Court took note of the parents’ pacifist convictions
but found no human rights violatibriThe Supreme Court of the Philippines
has taken the opposite approach and affirmed that children belonging to
Jehovah’s Witnesses have the right to be exempt from the flag ceremony
(consisting of the singing of the national anthem, saluting the flag and reciting
a patriotic pledge) because the freedom to exercise one’s religious belief could
only be limited on the grounds of a danger to public safety

Public schools which are secular create controversy because the general
commitment to secularism necessarily constrains the exercise of parental religious
choices. The United Nations Human Rights Committee has examined a complaint
against “compulsory instruction for atheists in the history of religion and ethics”
to find that such instruction, if “given in a neutral and objective way and [if it]
respects the convictions of parents and guardians who do not believe in any reli-
gion” does not constitute a human rights violatidrhe need to accommodate
the diversity of pupils and, in particular, the choices articulated concerning their
education made by parents, is unlikely ever to stop generating human rights
cases. Addressing this same dilemma, the German Federal Constitutional Court
has found that the affixation of a crucifix in non-denominational primary schools
in Bavaria breached the constitutional protection of freedom of religion. The
Court discussed a notion which it has termed as “the schools’ duty of religious
neutrality”, pointing out that “through the cross symbol deep, lasting effect was
being exercised on the mental development of easily influenceable school-age
children”. It has emphasized that the possibility of sending children to private
schools was not “an escape” from the exposure of the children to learning “under
the cross” because the fees charged in private schools made them inaccessible
for many parents. The Court has then concluded: “... that the legislature is not
utterly barred from introducing Christian references in designing the public
elementary schools, even if those with parental power who cannot avoid these
schools in their children’s education may not desire any religious upbringing.
There is a requirement, however, that this be associated with only the indis-
pensable minimum of elements of compulsion. ... [The cross] cannot be divested
of its specific reference to the beliefs of Christianity and reduced to a general
token of the Western cultural tradition. It symbolizes the essential core of the
conviction of the Christian faith, which has undoubtedly shaped the Western
world in particular in many ways but is certainly not shared by all members of
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society, and is indeed rejected by many. ... Positive religious freedom is due to
all parents and pupils equally, not just the Christian ones. The conflict arising
cannot be resolved according to the majority principle, for the fundamental right
to religious freedom is aimed in a special degree at protecting minorities. Insofar
as the school, in harmony with the Constitution, allows room for [activating
religious convictions in State institutions], as with religious instruction, school
prayers and other religious manifestations, these must be marked by the principle
of being voluntary and allow the other-minded acceptable, non-discriminatory
possibilities of avoiding theth

The Supreme Court of Canada has addressed discriminatory effects of
the teaching schedule which is derived from Christianity and is thus discrimi-
natory against teachers belonging to other religions: “Teachers who belong to
most of the Christian religions do not have to take any days off for religious
purposes, since the Christian holy days of Christmas and Good Friday are
specifically provided for in the calendar. Yet, members of the Jewish religion
must take a day off work in order to celebrate Yom Kippur. It thus inevitably
follows that the effect of the calendar is different for Jewish teachers. They, as
a result of their religious beliefs, must take a day off work while the majority
of their colleagues have their religious holy days recognized as holidays from
work. In the absence of some accommodation by their employer the Jewish
teachers must lose a day’s pay to observe their holy'day

Many cases have been generated by the need for schools in Western
European countries to adapt to religious diversity which has vastly increased
through migration. The wearing of headscarves has become the embodiment
of the multiple and inter-related dilemmas which have had to be faced. Muslim
girls have sometimes refused to attend physical exercise, although it constitutes
part of the compulsory curriculum and is thus not subject to their freedom of
choice. The Equal Treatment Commission of the Netherlands found that the
refusal of a school to allow Muslim girls to wear long-sleeved T-shirts, long
trousers and head caps constituted discrimination. Having examined a complaint
with regard to the wearing of loose headscarves during physical exercise, the
Commission did not find a violation of human rights because the rationale for
the prohibition was the safety of pupils during exercise. In another case, the
efforts of a school to accommodate a Muslim girl by offering her to wear
clothing adapted to her religious convictions and a separate dressing room have
been found to constitute sufficient accommodatidn yet another case, the
Commission found discrimination against a young women who, as part of her
practical training at a teachers’ college which requires teaching at a primary
school, wished to teach at her former primary school but was refused when she
answered positively the question as to whether she would wear a headscarf
However, the European Commission of Human Rights had held that the pupil’s
choice of a particular school (the issue in hand was her enrollment in a secular
university) entails the acceptance of the rules applied in that educational estab-
lishment. The Commission did not find that the prohibition of wearing a
headscarf constituted a human rights violdtion
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Upon a complaint by two Muslim women who had been denied access
to training for the unemployed because they were wearing headscarves, the Equal
Opportunity Commission of the Netherlands found a human rights violation.
The justification offered by the training institute was that employers would not
hire women wearing headscarves in their shops, thus undermining the value of
any training to be provided to the two women. The Commission rejected that
justification, holding that, rather than reacting against such employers’ attitudes,
the training institute took the lead from them and denied the women access to
further training'.

Freedom of religion has been reinforced by international and domestic
human rights law, but freedom in religion lags far behind. In a case concerning
a teacher who “had been engaged in a protracted confrontation with the author-
ities over his teaching and his employment”, the Human Rights Committee
determined that the teacher’s rights had been violated by constant harassment
which made his continuation in public-service teaching impossible. The back-
ground to the case was the denial of the necessary certificate by the ecclesiastic
authorities to the teactierwithout which he could not teach religion. The
Committee agreed that the teacher could be removed from teaching religion
because of his advocacy of liberation theology but not prevented from continuing
in public service teachify

A court case against a religious Jewish school, brought by a father whose
child has been refused admission because the child did not fit the school’s defi-
nition of a Jew, was decided by the Dutch courts against the complainant. The
right to education was interpreted as requiring the State to respect parental
philosophical and religious convictions while not creating an obligation for
private educational institutions to respect the parental choice of school and
admit their children. Requirements specified by religious schools have been
therefore upheld as legitiméte

Medium of message:
teachers, curricula, textbooks, methods of instruction

In the words of the Supreme Court of Canada, “teachers are seen by the commu-
nity to be the medium of the educational message” and are thus held to high
standards, both on and off duty. The younger their pupils, the more vulnerable
they are to the teachers’ influence. The Court has thus defined the framework
for assessing teachers as follows: “A school is a communication centre for a
whole range of values and aspirations of a society. In large part, it defines the
values that transcend society through educational medium. The school is an
arena for the exchange of ideas and must, therefore, be premised upon principles
of tolerance and impartiality so that all persons within the school environment
feel equally free to participate”.

Teachers are inextricably linked to the integrity of the school system.
Teachers occupy positions of trust and confidence, and exert considerable
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influence over their students as a result of their position. The conduct of a
teacher bears directly upon the community’s perception of the ability of the
teacher to fulfil such a position of trust and influence, and upon the commu-
nity’s confidence in the public school system as a whiole

Following this line of reasoning, the Court justified dismissal and subse-
quent criminal conviction of a teacher who had “taught his classes that the
Jewish people seek to destroy Christianity and are responsible for depressions,
anarchy, chaos, wars and revolution” expecting his students to reproduce his
teaching in class and on exams and penalizing them by bad marks if they failed
to do s&.

The orientation and methods of schooling involve much more than the
transmission of knowledge and skills. The values which schooling espouses
might be openly endorsed or cloaked behind the apparent neutrality of the
curriculum. The orientation of schooling might be secular or religious, the
methods used might favour teaching children what to think or how to think.
The power which is exercised by those authorities who decide on the values,
contents and methods of schooling therefore ought to be subject to human
rights safeguards lest this power be abused. There has been a series of disturbing
findings about abuses of education relating to recent and not so recent armed
and political conflict. The Special United Nations Committee on Israeli Human
Rights Practices in the Occupied Territories was alerted to the portrayal of
Arabs “either as shepherds or invaders” in textb&okEhe UN Special
Rapporteur on Rwanda noted how successive governments conditioned the
population to the acceptance of ethnic discrimination and moulded the education
to fit this aim: “The schools took it upon themselves to develop actual theories
of ethnic differences, based on a number of allegedly scientific data which were
essentially morphological and historiographical. In the first case, the two main
groups can be differentiated by appearance, as the Tutsi are “long” whereas the
Hutu are “short”; the Tutsi are handsome, genuine “Black-skinned Europeans”
while the Hutu are “ugly”, genuine “Negroes”. The fact that the Hutu occupied
the country before the Tutsi makes them indigenous, whereas the Tutsi, as
descendants of Europeans, are invaders. These purportedly scientific data
inevitably created a psychosis of fear and mistrust which gradually became a
veritable culture of mutual fear and led to another theory, that of pre-emptive
self-defence based on the “kill or be killed principle”. This theory was a major
factor in the 1994 genociéé

The amplitude of controversies related to the contents of educational
curricula has been vividly illustrated by the conflict between “creationism” and
“evolutionism” in the United States school curriculum. Darwi@sgin of
Speciegreated a stir at the time by demonstrating how natural selection occurs,
prompting much opposition from many religious communities whose belief in
a design by the Creator had been shattered by the theory of evolution. The
United States courts became first involved in this issue in 1927, when a teacher
was dismissed for teaching evolution, which was deemed to constitute an anti-
religious doctrine. It was also deemed unacceptable at the time to teach that
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human beings evolved from other species rather than having been created by
God? The United States courts revisited the issue in the 1960s. In 1968, a
law banning the teaching of evolution was declared unconstitutional and led
subsequently to the affirmation that “creationism” represented a religious dogma
and hampered scientific educafforThe issue was not settled (nor has it been
since) and the United States Supreme Court had to rule whether school curricula
should include the theory of evolution or the biblical account of human creation,
or both. The Court upheld the theory of evolution, emphasizing a need for the
science curriculum and for the effectiveness of instruction in scfeiite issue

is, however, still subject to a great deal of legislative and judicial controversy
in the United States.

The ILO Convention (N° 169) concerning Indigenous and Tribal Peoples
in Independent countries of 1989 posits the aim that “... history textbooks and
other educational materials provide a fair, accurate and informative portrayal”
of indigenous peoplés The Committee on the Rights of the Child urged a
changed image of women “... in school textbooks by adopting suitable messages
to combat inequalities, stereotypes and social ap#&thyhe International
Convention on the Elimination of All Forms of Racial Discrimination requires
States to combat prejudices through education and the Convention on the
Elimination of All Forms of Discrimination against Women require the elimi-
nation of stereotypes. The United States courts have held, however, that children
have the right to attend schools that promote the desirability of racial segre-
gatiort’, while at the same time affirming that public schools should teach values
“essential to a democratic society” such as tolerance of divergent views and
attention to the sensibilities of other pedple

In many countries education constitutes both a right and a duty of the
child, school attendance is enforced for children within compulsory school age,
while a series of specified duties regulates the child’s behaviour in school. The
notion of education as a duty is much older than that of education as right, and
the rules on the specification of the child’s duties in school and concerning
education in general are well-established. Their implementation is gradually
being balanced against the rights of the child. In particular, restrictions upon
school discipline have considerably increased in the past decades to protect the
pupils’, especially the child’s dignity against humiliation or degradation. In
many countries, education is defined as a duty as well as a right, and specific
duties of pupils are described in administrative and school regulations. These
range from the dress code (frequently the wearing of school uniforms is a
prerequisite) and deportment to regular school attendance and rules for the
behaviour of pupils with regard to their teachers and other pupils. An attempt
by parents (whose religious doctrine posited physical punishment of children
as legitimate and necessary) to challenge Sweden’s policy against the corporal
punishment of children forced the European Commission on Human Rights to
revisit the issue that had already been the object of considerable litigation. The
parents complained against the encroachment upon their ability to express and
implement their own convictions in the upbringing of their children, embodied
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in Sweden’s 1979 Law, which was “... intended to encourage a reappraisal of
the corporal punishment of children in order to discourage &buEke
Commission did not find that a general policy against corporal punishment
amounted to a threat of indoctrination of children against their parents’ convic-
tion that corporal punishment was legitimate and necessary.

Methods of instruction have been subjected to much criticism, especially
with the advent of the Convention on the Rights of the Child. Schooling children
to unthinkingly regurgitate whatever they are told may still be prevalent in practice
but has been abandoned in theory and also in law. An excerpt from a textbook
on children’s accounts of their childhood, used by fifteen year old Ugandans in
the 1970s, describes the mixture of fearful, uncomprehending obedience that most
grew up with: “Children were trained from their earliest years to be respectful,
obedient and mannerly, these being the standards by which adults became
acceptable in society. All parents, and fathers in particular were very stern with
their children who in any way departed from such standards. Furthermore the
punishment for children who misbehaved, however harsh, had to be accepted
without question or complaint. Thus the children, respectfully submissive, learned
to fear their fathers as harsh and severe. Strong feelings of dislike though dutifully
suppressed were very frequently mixed with thisfear

Adaptation to diversity

The Supreme Court of Canada has found that adapted treatment and/or accom-
modation constitutes the necessary step towards securing equal access to education
for alft. This line of reasoning has turned upside down the heritage of forcing
children to adapt to whatever schooling has been made available to them and
opened the way towards designing education to suit each child. Most progress
has been attained in conceptualizing education for children with disabilities.
Educational law traditionally treats the learner/pupil/student as the object of educa-
tion, specifying the rights of parents, teachers and the State. The affirmation of
rights of pupils has not yet been accomplished in most countries. Prioritizing the
best interests of learners is reflected in jurisprudence as a step towards affirming
the rights of the learner by requiring restraint upon all other actors in education
in order to mould education towards what is best for the learner.

“For a child who is young or unable to communicate his or her needs
or wishes, equality rights are exercised on his or her behalf, usually by the
child’s parents. Moreover, the requirements for respecting these rights in this
setting are decided by adults who have authority over this child. For this reason,
the decision-making body must further ensure that its determination of the
appropriate accommodation for an exceptional child be from a subjective, child-
centred perspective, one which attempts to make equality meaningful from the
child’s point of view as opposed to that of the adults in his or her life. As a
means of achieving this aim, it must also determine that the form of accom-
modation chosen is in the child’s best intet@st

148



The Supreme Court of Colombia has held that pupils should have the
possibility to express their personality. It was examining a case involving a boy
who had been wearing an earring in class whereupon the teacher commented
that the earring suggested the boy’s homosexuality, and the boy felt publicly
humiliated. The Court faulted the teacher’s inappropriate behaviour and gener-
ally defined the relations between pupils and teachers as follows: “The subjects
of the educational process are not divided into passive recipients of knowledge
and active depositories of wisdom. The constitutional principle which guarantees
the free development of personality and the right to participate in the educa-
tional community have transformed the pupils into active subjects who participate
in education through their rights and duties. [Consistent with the new model
established by the Constitution] ... the teacher has to heed the fact that the rela-
tion pupil-teacher is not based upon the authority which the teacher can exercise
as the ultimate depository of wisdom or through his hierarchically superior position,
but rather upon reciprocal respect of the subjects of the educational process with
the same possibility for free expression, for the free expression of their tastes
and inclinations, under the sole condition of not jeopardizing the rights of others
or the just ordéef”.

The requirement that schools should adapt to pupils with special needs
has been subjected to a great deal of litigation. The objective of inclusiveness,
that is, integration of pupils with disabilities in mainstream schools, has imposed
upon schools and teachers the need to adapt to pupils with divergent abilities
and needs. The Supreme Court of Canada has thus defined non-discrimination
with regard to persons with disabilities: “Exclusion from the mainstream of
society results from the construction of a society based solely on “mainstream”
attributes to which disabled persons with never be able to gain access. Whether
it is the impossibility of success at a written test for a blind person, or the need
for a ramp access to a library, the discrimination does not lie in the attribution
of untrue characteristics to the disabled individual. The blind person cannot see
and the person in a wheelchair needs a ramp. Rather, it is the failure to make
reasonable accommodation, to fine-tune society so that its structures and
assumptions do not result in the relegation and banishment of disabled persons
from participation, which results in discrimination against them. The discrim-
ination inquiry which uses ‘the attribution of stereotypical characteristics’
reasoning as commonly understood is simply inappropriate here. It may be seen
rather as a case of reverse stereotyping which, by not allowing for the condi-
tion of a disabled individual, ignores his or her disability and forces the
individual to sink or swim within the mainstream environment. It is recogni-
tion of the actual characteristics, and reasonable accommodation of these
characteristics which is the central purpose of [non-discrimindtion]

The principle of non-discrimination has been interpreted as necessitating
a comparison between pupils with and without disabilities in order to detect
and inhibit less favourable treatment of pupils with disabilities. A distinction
between meeting their special needs and a positive obligation to treat them more
favourably has been discussed by the Federal Court of Australia. The Court has
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found that the accommodation of special needs sometimes requires positive
action to be taken but has not accepted the reasoning of the Human Rights and
Equal Opportunity Commission — whose decision it faulted — whereby the yard-
stick should be a school’s effort or the lack thereof, to meet the needs of a
specific pupil. Rather, the Court has confirmed that non-discrimination requires
a comparison between the treatment of the pupil with disabilities with that of a
pupil without disabilities in the same circumstarices

The German Federal Constitutional Court has held that the general
approach favouring the education of disabled and non-disabled children together
in general public schools does not diminish the need to review each individual
case, giving particular weight to the views of the pupil and his or her parents.
The Court has added that it is also necessary to consider the requirements of a
specific solution for the educational authorities: “The current state of pedagogical
research does not indicate that a general exclusion of disabled children from
integrated general schools can be constitutionally justified. The education should
be integrated, providing special support for disabled pupils if required, so far as
the organizational, personal and practical circumstances allow this. This reser-
vation is included as an expression of the need for the State to consider all the
needs of the community in carrying out its duties, including the financial and
organizational factors'.

The European Commission on Human Rights has similarly held that the
right to education ‘does not require the admission of a severely handicapped
child to an ordinary school, with the expense of additional teaching staff or to
the detriment of other pupils’ when education can be provided in a special
schoot.

Concluding remarks

A well-established adage posits that a right cannot exist without a remedy. This
truism is sometimes forgotten for economic and social rights, including the
right to education, thus depleting these rights of their core. The absence of a
focus on denials and violations hampers the conceptualization of economic and
social rights by rupturing the symmetry in law which balances rights and duties,
freedoms and responsibilities.

This article has reviewed how the right to education is interpreted, applied
and enforced worldwide, regarding the core human rights principle of non-
discrimination. The advantage of this approach is that court cases are initiated
by individuals who feel that their rights have been violated and demand a remedy.
The nature and scope of the rights is then examined through due process of
law, and substantive issues are defined or clarified. However, cases represent
a bottom-up approach. Real-life problems trigger interpretation and application
of domestic and international human rights law and set precedents for the future.
This approach complements the frequent trend in human rights to quote and
cite provisions of various international human rights instruments by furnishing
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all the rich detail, including numerous controversies which are generated when

abstract provisions should respond to real-life problems. This article has shown

that domestic courts tend both to agree and disagree, thus mapping out the
universal dimensions of the right to education as well as issues for which a

great deal of thought is needed to advance the conceptualization of the right
to education and human righits education.

Notes

1. The most comprehensive listing of prohibited grounds of discrimination is included
in the 1989 Convention on the Rights of the Child. It encompasses race, colour,
sex, language, religion, political or other opinion, national, ethnic or social origin,
property, disability, birth or other status of the children themselves or their parents
and/or guardians.

2. European Commission on Human Rights. Kjeldsen, Busk Madsen and Pedersen
v. Denmark, Report of the Commission of 21 March 1975, Judgment of the Court,
Vol. 21, Series B, pp. 44 and 46.

3. European Commission on Human Rights. Graeme v. United Kingdom, Decision
of 5 February 1990, Decisions and Reports, Vol. 64, 1990, p. 158.

4. United States Supreme Court. Edwards v. Aguillard, 482 U.S. 578, 19 June 1987.

5. X v. Etat du Canton de Genéve, Arrét du Tribunal Fédéral, 123 | 296,

12 November 1997.

6. European Court of Human Rights. Efstratiou v. Greece and Valsamis v. Greece,
Judgments of 18 December 1996.

7. Supreme Court of the Philippines. Ebralinag v. The Division Superintendent of
School of Cebu, G.R. N°. 95770 and 95887, 1 March 1993 and 29 December 1995.

8. Human Rights Committee. Erkki Hartikainen v. Finland, Communication 40/1978,
Views of 9 April 1981.

9. Federal Constitutional Court of Germany. Order of the First Senate of 16 May 1995,
1 BvR 1087/91.

10. Supreme Court of Canada. Commission scolaire régionale de Chambly v. Bergevin,
[1994] 2 S.C.R., p. 9.

11. Equal Treatment Commission of the Netherlands. Rulings 1998-79 of 6 July 1998.
1997-149 of 24 December 1997, and 1999-106 of 23 December 1999.

12. Equal Treatment Commission of the Netherlands. Ruling 1999-103 of
22 December 1999.

13. European Commission on Human Rights. Application No. 16278/90, Karaduman
v. Turkey, Decisions & Reports, Vol. 74, 1993, p. 93.

14. Equal Opportunity Commission of the Netherlands. Ruling 1999-76 of 20 July 1999.
15. The Government of Colombia explained that applicants for the post of a teacher of
religion must possess the certificate of suitability, issued by the Catholic Church

which also supplies the curriculum and verifies whether religious education is
provided in accordance with the precepts of that Church.

16. Human Rights Committee. William Eduardo Delgado Paez v. Colombia,
Communication No. 195/1985, Views of 12 July 1990.

17. Hoge Raad. Stichting Hoodse Scholengemeenschap v. Robert Brucker, Judgment of
22 January 1988.

18. Supreme Court of Canada. Ross v. New Brunswick School District No. 15,
[1996] 1 S.C.R., paras. 44, 45 and 42-43.

151



152

19.
20.

21.

22.
23.
24.
25.

26.

27.

29.

30.

31.
32.

33.
34.

35.

36.
37.

Supreme Court of Canada. R.V. v. Keegstra, [1990] 3 S.C.R., p. 714.

United Nations. Report of the Special Committee to Investigate Israeli Practices
Affecting the Human Rights of the Palestinian People and Other Arabs of the
Occupied Territories, U.N. Doc. A/54/325 of 8 September 1999, paras. 235-236.
Commission on Human Rights. Report on the Situation of Human Rights in Rwanda
submitted by René Degni-Ségui, Special Rapporteur, U.N. Doc. E/CN.4/1997/61 of
20 January 1997, para. 25.

Tennessee Supreme Court. Scopes v. State, 154 Tenn. 105, 289 S.W. (1927).
United States Supreme Court. Epperson v. Arkansas, 393 U.S. 97.

United States Supreme Court. Edwards v. Aguillard, 482 U.S. 578 (1987)

ILO Convention (N° 169) concerning Indigenous and Tribal Peoples in Independent
Countries, Article 31.

Committee on the Rights of the Child. Report on thge8sion

(Geneva, 9-27 January 1995), U.N. Doc. CRC/C/38, 20 February 1995, General
debate on the girl child, 21 January 1995, Annex V, para. 3 (a), p. 72.

US Supreme Court. NAACP v. Alabama, 357 U.S. 449.

. US Supreme Court. Bethel School District No. 403 v. Fraser, 478 U.S. 675, 1986.

European Commission on Human Rights. Seven individuals v. Sweden,
Application No. 8811/79, decision of 13 May 1982 on the admissibility of the
application, Decisions and Reports, Vol. 29, p. 111-112.

Dagenais, R. and C. Mack&hristians and the Holy SpiriPupil’s Book, Primary 7,
Uganda Joint Christian Council, Kampala, 1976, p. 32.

Supreme Court of Canada. Adler v. Ontario, [1996] 3 S.C.R., paras. 73 and 75.
Supreme Court of Canada. Eaton v. Brant County Board of Education,

[1997] 1 S.C.R., 241, para. 67.

Supreme Court of Colombia. Judgment T-259 of 27 May 1998.

Supreme Court of Canada. Eaton v. Brant County Board of Education,

[1997] 1 S.C.R., 241, para. 67.

Federal Court of Australia. A school v Human Rights & Equal Opportunity
Commission & Anor [1998] 1437 FCA, 11 November 1998.

Federal Constitutional Court of Germany. Decision of 8 October 1997, 1 BvR 9/97.
European Commission on Human Rights. Martin Klerks v. the Netherlands,
Application No. 25212/94, Decision on admissibility of 4 July 1995,

Decisions & Reports, Vol. 82, 1994, p. 129.



Inequality in Access to Employment:
A Statement of the Challenge

Roger Zegers de Beijl,
Irene McClure
and Patrick Taran

The context of discrimination

In response to concerns expressed by International Labour Organisation (ILO)
constituents and those arising out of the Organisation’s own mandate, in 1991
the ILO launched a project “Combating discrimination against (im)migrant
and ethnic minority workers in the world of work”. The project aimed to
document and seek remedies to discrimination in access to employment in a
number of Member States of the ILO in North America and Western Europe.
The countries involved in one or more of the components of the project included
Belgium, Canada, Denmark, Finland, France, Germany, the Netherlands, Spain,
Sweden, the United Kingdom and the United States. The project terms of
reference, methodologies, findings and impact can be found below.

The present articlepresents the background and basis for efforts to
eliminate discrimination in access to employment, reviews the ILO project and
its findings, and offers a few conclusions towards continuing efforts in this field.
A companion document, “Approaches to Promote Equality”, offers a structure
for defining and understanding the different categories of measures and mech-
anisms which can serve to reduce discrimination and promote equality of
opportunity in national and international contexts.

The global stock of migrant workers is difficult to estimate with precision,
due to the number of non-nationals whose situation is irregular, and the lack
of data in many countries as to their foreign population. The ILO estimates
that somewhere between 40 and 45 million people are working in countries
of which they are not nationals. Accompanied by slightly more dependents,

* This article was aimed at orienting and preparing participants in ILO’s High Level
Meeting on Achieving Equality in Employment for (Im)Migrant Workers which
took place in Geneva on 8-11 March 2000. The Meeting was both the culmination
of the seven-year project and an opportunity to review and draw useful lessons
from the project findings.
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the total number of migrants living and working outside their home country
is between 88 and 99 million people. As a percentage of the global economi-
cally active workforce, however, migrants constitute a mere 1.4% to 1.6%.

Comprehensive domestic anti-discrimination law is, however, by no
means apparent in all migrant-receiving States. Coupled with the fact that
international anti-discrimination law specifically protecting migrant workers
is either weak or weakly adhered to, it is clear that migrants are, more than
ever, in need of comprehensive protection of their rights and fundamental
freedoms.

International Labour Standards adopted by the International Labour
Conference of the ILO specifically referring to migrant workers are the
Convention (N° 97) concerning Migration for Employment (Revised 1949),
and the Convention (N° 143) concerning Migrations in Abusive Conditions
and the Promotion of Equality of Opportunity and Treatment of Migrant
Workers (1975). These Conventions, as well as the Convention (N° 111)
concerning Discrimination in Respect of Employment and Occupation (1958)
deal with equality in almost all aspects of the work and life of non-nationals,
such as recruitment matters, entry procedures, contract conditions, medical
services, assistance on settling into the host society, vocational training, promo-
tion at work, job security and alternative employment, freedom of movement,
participation in the cultural life of the state as well as the maintenance of their
own culture, transfer of earnings and savings, family reunification and visits,
termination of employment, expulsion and assistance in coping with return to
the home country.

There is a distinct need to assist countries in applying international
standards, if protection of the rights of migrants and, in particular, migrant
workers is to be achieved. Specifically, in the fields of employment and access
to it, research has provided evidence that migrants face numerous problems
in the labour market, and that they are, in many ways, at a disadvantage when
compared with members of the host society. This is true even in countries
which have ratified the specific migrant workers’ conventions mentioned above.
Some of the problems faced by migrants are connected with objective, factual
handicaps such as inadequate education and training, non-recognition of
gualifications gained abroad or inadequate command of the host country’s
language. But, in addition, migrants and ethnic minorities experience
discrimination on the grounds of their actual or perceived nationality, colour,
“race”?, or ethnic origin. As a result, migrants face disproportional un- and
under-employment in host countries. Moreover, over-representation in the ranks
of the long-term unemployed further increases their risk of marginalization
and social exclusion.
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Inequalities faced by (im)migrant
and ethnic minority workers

Defining the target group

The term “migrant” or “immigrant” may be used to cover a whole range of
individuals. It includes those persons who have been admitted to the country
temporarily, as well as persons who have obtained a permanent residence permit
or persons allowed into a country for permanent settlement. The term also
covers individuals whose status in a particular country is legally irregular or
undocumented. Migrants may live alone or may establish residence with depen-
dants under their care. Their reasons for migrating as well as their legal status
may be very different. In addition, the length of a migrant’s stay in the host
country may be brief, clearly defined or indefinite.

The ILO’s Convention N° 97, mentioned above, defines a migrant worker
as “a person who migrates from one country to another with a view to being
employed otherwise than on his own accodntore specifically, migrant
workers are those individuals “who are economically active in a country of
which they are not nationals”.

Following the definitions given in Convention N° 97 and N° 348number
of categories of short-term migrants were not included among the primary target
group of the research. These include seasonal workers, project-tied workers and
time-bound workers. In the eyes of the State and in relation to specific problems
they may face on a day-to-day basis, the status of these workers can be very
different than those of regular entry, and long-term migrants.

Migrants who have entered a country without proper documents or
port-d-entry inspection, or those whose legal residency in a country has expired,
as well as those who are legally resident in a country, but are working without
the permission of the State are especially vulnerable groups in many regards.
Little international or national protection of the rights of these individuals
exists. Convention N° 143 was the first international standard which attempted
to provide some protection for their rights. The legal nature of the problems
facing these workers are distinct from those facing regular status migrants and
ethnic minorities who suffer discrimination despite holding all the necessary
documentation required by the State. Specific guidelines for the protection of
irregular migrant workers were not addressed by this study, but urgently need
to be addressed in subsequent research and response activity.

In addition to regular migrant workers, the research dealt with employment
of members of ethnic minorities. Ethnic minorities are those persons of physio-
logical, cultural and other characteristics distinct from that of the dominant or
majority population, who have the nationality of the State. They are often
offspring or descendants of migrants; however, some ethnic minorities have
shared the same territory for centuries or more. Despite their status as nationals,
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members of ethnic minorities often continue to be viewed by sections of the
majority population as ‘foreigners’ due to phenotypic, cultural or other differ-
ences, even generations after naturalization has taken place. The problems facing
ethnic minorities in this regard are, for the large part, identical to those faced
by first generation or non-naturalized migrants and, for this reason, the study
dealt with discrimination as experienced by both of these groups.

Defining the issue

Migrant and ethnic minority workers have disproportionately higher rates of
unemployment and underemployment than nationals in the countries surveyed
by the ILO". One of the reasons for this relatively poor performance is discrim-
inatory practices by labour market gate-keepekdditional factors, however,
include lack of sufficient knowledge of the host country’s language, lack of
appropriate education or training, unfamiliarity with local customs and culture,
and lack of a network of contacts in the world of vioBuch unequal starting
points or disadvantages, together with discriminatory behaviour, are the key
reasons why migrant and ethnic minority workers face greater obstacles than
the majority population

Beyond linguistic disadvantages, some disadvantages faced especially by
more recent migrants stem from poor educational opportunities in their home
countries. However, the longer such migrants and their offspring live and work
in a host society, the more likely it is that prejudice and discrimination prevent
minority groups from reaching similar economic and educational attainments
as the majority population. In some countries, the accumulated effects of
discriminatory acts in the past may have led to a contemporary environment
which is discriminatory in itself. In contrast to individual acts of discrimina-
tion, such societal discrimination consists of arbitrary barriers against the
advancement of minorities; the whole system disfavours individuals because
they are members of a certain group.

The term ‘disadvantages’ is used to refer to the results of less favourable
treatment by specific groups or the society as a whole. The term includes disad-
vantages that are generated as a result of past discrimination. The term
‘discrimination’, direct or indirect, is used only for acts which can be attributed
to individual, natural and/or legal persons.

Why is discrimination a problem?

As shown in the first phase of the ILO project, labour market discrimination
does exist, and migrants and ethnic minorities are particularly adversely affected
by it. So what is the basis for policy-makers, legislators, employers, consumers,
non-governmental organizations, trade unions and service-providers to change
the state of affairs? A number of reasons can be given, several are outlined
below.
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Moral reasons

The moral argument for non-discrimination carries a great deal of weight in
both the international and national domains. It stems from the basic human
rights premise that all human beings are equal and deserve to be treated as
such. Such principles are embedded in the United Nations Charter, the Universal
Declaration of Human Rights, and the ILO Declaration of Philadelphia. These
principles have received virtually universal acceptance. In committing to outlaw
discriminatory practices, many States have voluntarily undertaken obligations
under human rights instruments and international standards against various
forms of discriminatioh The moral reasons for treating all human beings equally
often appear to be intuitive, and are regularly cited by politicians as justifying
a specific policy, or signature of a human rights instrument.

Social reasons

The social argument to combat discrimination is that social order and peace
degenerates under discrimination. Race riots, race-related arson attacks, racially
motivated murders, the proliferation of neo-Nazi and skinhead organizations, all
these are the socially detrimental consequences of discrimination. Equally, violent
backlashes against inequality are also more likely to occur when discrimination
is not addressed. With considerable numbers of non-nationals and members of
ethnic minorities living permanently and legally in migrant-receiving countries,
failure to establish or to implement effective anti-discrimination measures, indif-
ference to discrimination and discriminatory practices in the workplace, and
inertia in taking collective action towards achieving equality may all contribute
to societal disintegration.

Economic reasons

It is not only the worker but also the individual employer and society as a
whole that pays the costs of discrimination. By discriminating, employers are
not tapping into the full potential of human resources available to them. A
number of economic arguments against discrimination and in favour of equal
treatment can be given as follows:

» Firstly, by discriminating in recruitment, employers may be passing
over some of the best qualified candidates for the job, on irrelevant
grounds, such as nationality or race. If they recruited only on the basis
of aptitude, where there is no place for discrimination, there need not
be any sacrifice of potential productivity.

« Similarly, it has also been shown that where discrimination occurs in
the workplace, a more frequent disruption of team work tends to occur,
together with higher absenteeism, and reduced morale and commit-
ment. Bad publicity, where discrimination is alleged, may also harm
a firm’s reputation and consumer loyalty.
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» On the positive side, particularly with regard to globalization of trade
and investments, migrants may offer privileged insight into markets
abroad and may speak the language.

» Migrants and ethnic minorities are also consumers and often make up
large communities.

» The employer of a multi-ethnic workforce is more likely to attract
custom, talented job applicants and investors than the employer who
discriminates.

» Diverse workforces add value to business activities through increased
creativity and better problem-solving capacities.

The economic argument against discrimination is a strong one and is
well-documented. However, the fact remains that it is prevalent in the coun-
tries studied, suggesting that there is still much need for informative work to
be done.

International commitments to eliminate
discrimination and achieve equality

The international community has repeatedly recognized the need for more
complete legal protection of migrants and ethnics minorities, two very vulnerable
groups. At the World Conference on Human Rights (Vienna, 1993), the adopted
Declaration and Programme of Action urged: “... all Governments to take imme-
diate measures and to develop strong policies to prevent and combat all forms
and manifestations of racism, xenophobia or related intolerance, where necessary
by enactment of appropriate legislation, including penal measures, and by the
establishment of national institutions to combat such phenomena”.

Subsequently, in the Programme of Action adopted by the International
Conference on Population and Development (Cairo, 1994), the following
conclusion was reached: “Governments of receiving countries are urged to
consider extending to documented migrants who meet appropriate length-of-stay
requirements, and to members of their families whose stay in the receiving
country is regular, treatment equal to that accorded to their own nationals with
regard to the enjoyment of basic human rights, including equality of oppor-
tunity and treatment in respect of religious practices, working conditions, social
security, participation in trade unions, access to health, education, cultural and
other social services, as well as equal access to the judicial system and equal
treatment before the law. Governments of receiving countries are further urged
to take appropriate steps to avoid all forms of discriminatory practices
concerning their nationality and the nationality of their children, and to protect
their rights and safety”.
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In the Declaration and Programme of Action adopted by the World
Summit for Social Development (Copenhagen, 1995), governments were urged
to: “... formulate or strengthen measures to ensure respect for, and protection
of the human rights of migrants, migrant workers and their families, to elimi-
nate the increasing acts of racism and xenophobia in sector of many societies
and to promote greater harmony and tolerance in all societies”.

On the regional level, similar recommendations have been made, specifi-
cally aimed at preventing discrimination against ethnic minorities and migrants.
The Commission of the European Communities, for example, proclaimed 1997
as the “European Year Against Racism”, and stated that its aim was, among other
things, to: “... encourage reflection and discussion on measures required to combat
racism, xenophobia and anti-Semitism in Europe [and] to promote the exchange
of experience on good practice and effective strategies devised at local, national
and European level to combat racism, xenophobia and anti-Semitism”.

One of the most prominent events during the European Year Against Racism
was the insertion of a specific anti-discrimination clause into the Treaty of
Amsterdam, which allows the European Council to intervene and take appro-
priate action to combat discrimination based upon, among other things, racial or
ethnic origin. The second significant event of the year was the decision to estab-
lish a European Monitoring Centre on Racism and Xenophobia. Now established
in Vienna, this centre provides data on the occurrence of racism, xenophobia and
anti-Semitism, with a view to enhancing the exchange of information and experi-
ence in this field.

The Social Dialogue Summit organized by the European Commission
(Florence, 1995) also produced a declaration which specifically condemned
discrimination in employment and set out a clear list of recommendations on
combating such discrimination in the world of work.

The Council of Europe has also contributed significantly to the anti-discrim-
ination debate. Besides the ongoing activities of the Council, the 1993 Vienna
Summit lay the groundwork for the establishment of the European Commission
against Racism and Intolerance (ECRI) which, in 1996, made a general policy
recommendation that Member States should: “... ensure that the national legal
order at a high level, for example in the Constitution or Basic Law, enshrines
the commitment of the State to the equal treatment of all persons and to the fight
against racism, xenophobia and intolerance [and] ensure that national criminal,
civil and administrative law expressly and specifically counter racism, xeno-
phobia, anti-Semitism and intolerance ... by providing that discrimination in
employment and in the supply of goods and services to the public is unlawful
and that racist and xenophobic acts are stringently punished”.

More importantly, there are several relevant ILO Conventions that, upon
ratification, have become binding upon Member States. The first is Convention
N° 97 (ratified by 41 Staté&s which prohibits “discrimination in respect of
nationality, race, religion or sex” (Article 6, paragraph 1) in respect of working
conditions and related matters such as training.
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Another is the Convention N° 143 (ratified by 18 countries). Its Article 10
stipulates that: “Each Member for which this Convention is in force undertakes
to declare and pursue a national policy designed to promote and to guarantee,
by methods appropriate to national conditions and practice, equality of oppor-
tunity and treatment in respect of employment and occupation...”.

As regards foreigners who have been naturalized, and ethnic minority
workers, there is the ConventiorfIN1, which does not permit discrimination
on grounds of “national extraction or social origin” (Article 1, paragraph 1(a)).
By the middle of 2001, it was ratified by 148 States.

The ILO project on combating discrimination

The ILO launched the project “Combating discrimination against (im)migrant
and ethnic minority workers in the world of work” to shed light on the scope
and consequences of discrimination, as well as to propose some concrete
measures which could be taken to combat it. It aimed to reduce discrimination
against regular-entry, long-stay migrant workers and ethnic minorities by
informing policy-makers, employers, workers, non-governmental organizations
and persons engaged in anti-discrimination training, on how legislative measures
and training activities can be rendered more effective, based on an international
comparison of the efficacy of such measures and activities.

The scope of this project was sculpted by the mandate of the ILO. That
is to say, it focused upon the employment relationship as it relates specifically
to migrant and ethnic minority workers. The normative basis for this investi-
gation is the three ILO Conventions just referred to above. For the purpose of
extending protection also to ethnic minorities who, it has been shown, often
face similar problems of discrimination to non-national workers, the scope of
the study included discrimination on the grounds of colour and national and
ethnic origin.

In line with the mandate of the ILO, only discrimination covering various
aspects of the employment relationship — from access to employment through
conditions of work and access to vocational training to termination of employ-
ment — was addressed. It is hoped that many of the lessons learned through the
ILO’s work in the field of employment discrimination will be extended to such
areas.
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Findings and impact of the ILO research

Documenting occurrence

Following the elaboration by Professor Frank Bovenkerk of the methodology for
the documentation of discriminati@nresearch to determine the occurrence of
discrimination in access to employment was carried out in Belgium, Germany,
the Netherlands, Spain and the United States. The methodology prescribed in
detail how to document whether or not migrant or minority workers were discrim-
inated against when trying to find a job. In these so-called ‘practice tests’, equally
qualified (im)migrant/ethnic minority and citizen-profile candidates applied for
advertised vacancies and their acceptability was examined. By testing migrants’
and minorities’ chances in numerous application procedures for different sorts of
jobs comprising a cross-section of the labour market, the programme documented
the incidence of discrimination against these workers in different sectors of the
labour market.

The project’s finding$ showed discrimination in access to employment

to be a phenomenon of considerable and significant importance in all countries
covered by the research. Overall net-discrimination rates of up to 35% were
not uncommon, meaning that in at least one out of three application procedures
migrants/minorities were discriminated against. In interpreting these results, it
should be kept in mind that, as a consequence of the rigorous research method-
ology, the discrimination rates uncovered by the project were assumed to be
conservative estimates of what is happening in reality.

The research findings showed discrimination occurring in, broadly, three
stages of the recruitment process. The first, and most common form of discrim-
ination tended to occur at the first contact between migrant/minority applicant
and employer. Blatant, direct discrimination at this stage meant that
migrant/minority applicants were often not even able to present their credentials.
Often the migrant/minority applicant was simply told that the vacancy was already
filled, whereas the citizen-profile applicant was invited to be interviewed for the
post. In other instances, the migrant candidate — identifiable by his/her foreign-
sounding name — was told straight away that foreigners were not wanted. The
second stage of discrimination occurred when both applicants were invited for
an interview. At this stage, there were a considerable number of cases where the
migrant/minority candidate was subjected to additional qualification requirements
while the national candidate was not. The third stage showed that, if the
migrant/minority candidate was offered a job, the terms and conditions of employ-
ment tended to be inferior to those offered to the citizen-profile applicant. Above
average discrimination rates were detected particularly in privately owned small
and medium sized enterprises in the services sector, especially for jobs which
involve direct contact with clients. This is all the more troubling as it is notably
the services sector in which demand for labour is relatively high and new jobs
are being created.
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Assessing effectiveness of legislation
and other measures

Studies on the effectiveness of anti-discrimination legislation — the project’s
second phase — were carried out in Belgium, Canada, Denmark, Finland,
Germany, the Netherlands, Spain, Sweden, the United Kingdom and the United
States.

The research findinggointed to the limited utility of penal code provi-
sions in providing redress to victims of unlawful discrimination in employment.
Comprehensive civil legislation appears to provide victims of employment-
related discrimination with more possibilities to claim their legal rights to
equality of opportunity and treatment. Research indicated that application was
facilitated when such legislation not only clearly outlawed both direct and
indirect discrimination, but also contained straightforward definitions of both
types of discriminatory acts. To be of relevance for non-national migrant
workers as well as ethnic minorities, nationality, colour, religion, race and
ethnic origin must be among the grounds of discrimination covered in such a
comprehensive statute. Given the substantial difficulties of proving discrimi-
natory practices, some studies indicated the need for civil anti-discrimination
legislation to contain provisions that place the burden of proof on the person
against whom discrimination is alleged. He/she should be required to prove
that the disadvantageous treatment was not based on any of the prohibited
grounds when the complainant has produced plausiljeron facieevidence
of discrimination.

Experience in several countries showed that mandatory monitoring and
reporting by employers on the composition of their workforce according to
nationality, ethnic group, and any other ground of discrimination and/or minority
group status as specified in the law, are extremely useful tools. Requirements
to adopt positive action programmes so as to promote actively migrants’ and
minorities’ equal participation in employment, as well as provisions which
exclude companies proven to engage in discrimination from the awarding of
governmental contracts for the provision of goods and services (‘contract compliance’)
appear to be equally indispensable

As regards the crucial issue of law enforcement, the findings clearly demon-
strated that a specialized institution in the field of equality of treatment and
non-discrimination provides the most effective way of guaranteeing effective
enforcement and promotion of anti-discrimination legislation. Such an institution
should handle all individual allegations of discriminatory treatment and try to
arrive at a mediated solution. To be fully effective, the institution should have
wide investigative powers. Should mediation fail, the agency should be empow-
ered to issue “cease and desist” orders aimed at obliging the discriminator to
cease the practice and to put equal opportunity policies in place. It also ought to
have the power to bring cases to court. As discrimination is rarely a one-off act,
provisions which allow for group complaints would also enhance the impact of
anti-discrimination legislatich
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Inventory and evaluation of
anti-discrimination training activities

The project’s third activity consisted of making inventories and evaluation of
training in equal opportunity and treatment or non-discriminatory behaviour, the
training material used and its effects on trainees. Here too, a standard method-
ology was developéd Based on this standardized evaluation methodology,
research was carried out in Belgium, Finland, the Netherlands, Spain, the United
Kingdom and the United States.

The research covered the efficacy of anti-discrimination training where
such training is imparted to persons involved in hiring decisions, the so-called
“gate-keepers” of the labour market. This group of persons comprised personnel
managers, trade union officials, staff of public and private employment place-
ment services, etc., who all shared the basic characteristic of having far reaching
effects on the employment prospects and career decisions of workers. In a number
of countries, equal opportunities and anti-discrimination training activities had
been developed. However, prior to the launching of this research, little was
known about the content, methodology and, most importantly, the effects of
these various training efforts.

The result¥ showed a great disparity, both qualitative and quantitative,
between training and education measures implemented. In some countries, such
as the United States, a high demand for anti-discrimination training has existed
for several decades, which is mirrored on the supply side by a vast array of
training approaches. In the Netherlands and the United Kingdom, anti-discrim-
ination training has been developed notably during the past decade. In other
countries, such as Finland and Spain, significant demand for this type of training
are not yet apparent, although measures aimed at migrants, such as language
and cultural training were relatively widespread. In Belgium, attempts to move
from training directed at migrants to training aimed at representatives of the
societal majority has met with significant resistance, which countered some of
the potential effects of a wide variety of anti-discrimination training measures
and led to a number of initiatives being discontinued.

The research findings pointed to the limited utility of training approaches
which aim to provide information on international migration and the migrants’
culture. The assumption that correct and balanced information will automatically
yield non-discriminatory behaviour, was not borne out by the evaluation. Similarly,
training which aims to change trainees’ attitudes did not appear to be effective
in changing actual behaviour and resulted, in several instances, in achieving a
contrary effect. By contrast, training which combines information on statutory
obligations with respect to equal treatment and wider governmental and company
policies appeared more successful than stressing cultural differences in changing
trainees’ behaviour in day to day contact with migrant workers. For this type of
training to be successful in changing behaviour of employees throughout an orga-
nization, it appeared to be imperative that all employees were trained, that it was
part of wider equal opportunities policies and that these policies were actively
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promoted by the organization’s top-management. It is notably with respect to
these conditions relating to the environment in which training takes place that
much needs to be improved. The research findings pointed to the fact that not
only training providers needed to improve on training delivery, but that both
employers and workers could play a pivotal role in creating an environment
conducive to reaping the full benefits of anti-discrimination training.

Discussion and dissemination of findings

The fourth main activity of the ILO project consisted of disseminating the
project’s research findings at the occasion of national and international semi-
nars organized throughout 1997 and 1998, to feed project findings into national
policy-making processes. National and regional seminars were held in Belgium,
Finland, the Netherlands, Spain and the United Kingdom

This high level meeting is the concluding event of this final stage of the
current ILO project. A book has been prepared, and a training manual entitled
Achieving Equality for Migrant and Ethnic Minority Workédras been drafted.

The manual is not only intended to serve as an awareness raising tool on the
subject of discrimination in the world of work, but also to give examples of
concrete measures that have proved effective in remedying it.

Impact of the project

The project activities appear to have contributed to raising awareness, both at
the level of participating countries as well as internationally, to the problem of
discrimination against migrant and ethnic minority workers, its extent and
severity and its negative implications on society as a whole.

Being one of the agencies engaged in fighting discrimination against
migrant and ethnic minority workers, the ILO has taken an active part in
numerous national and international meetings on the subject of discrimination
against (im)migrant workers. Notably, close working relations were established
with the Council of Europe and the European Commission with the aim of cross-
fertilizing the work of these institutions and the ILO, while at the same time
avoiding any duplication of work and thus wasting of scarce donor resources.

The ILO has provided inputs to several work items and declarations
adopted by European Ministers responsible for migration under the aegis of the
Council of Europe, and was represented in the Steering Committee of the anti-
racism programme of the European Foundation for the Improvement of Living
and Working Conditions. This programme resulted in the Joint Declaration on
the Prevention of Racial Discrimination and Xenophobia and Promotion of Equal
Treatment at the Workplace, adopted by the European Social Partners in October
1995. This declaration was, in turn, one of the inputs to the 1997 European Year
Against Racism, in which the ILO participated actively. In this regard, special
mention should be made of the European Conference on Preventing Racism in
the Workplace — From Theory to Practice (Lisbon, 1997).
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At the global level, project findings have contributed to the work of the
Office of the United Nations’ High Commissioner for Human Rights (OHCHR)
and the United Nations Commission on Human Rights, as well as of its Sub-
Commission on the Promotion and Protection of Human Rights (formerly the
Sub-Commission on Prevention of Discrimination and Protection of Minorities).
Contributions on the specific subject of labour market discrimination against
(im)migrant and ethnic minority workers are made through ILO reports and
statements to these bodies. The project findings were also fed, on a regular
basis, into the work of the Special Rapporteur on Contemporary Forms of
Racism, Racial Discrimination, Xenophobia and Related Intolerance as well as
into the Committee overseeing the application of the International Convention
on the Elimination of All Forms of Racial Discrimination (ICERD). In May
1997, the ILO provided inputs to the United Nations Seminar on Immigration,
Racism and Racial Discrimination held in Geneva. The project team also
provided inputs to the work of the UN Working Group of Intergovernmental
Experts on Human Rights of Migrants. Results of the research have been
forwarded to the recently appointed United Nations Special Rapporteur on
Human Rights of Migrants, and to the Preparatory Committee for the World
Conference on Racism, Racial Discrimination, Xenophobia and Related Forms
of Intolerance (WCAR).

A detailed survey of the impact of the project and utilization of its find-
ings at national level has not yet been attempted. However, reports suggest that
the project has directly influenced elaboration of new legislation and policies in
a number of countries. Examples include a proposal for a new anti-discrimina-
tion law in Germany and a new anti-discrimination legislation and administrative
policy being elaborated by the Danish Board for Equality.

The research phase of the ILO project ‘Combating discrimination against
(im)migrants and ethnic minorities in the world of work’ has been completed.
Despite the politically sensitive nature of the subject of discrimination, the
project appears to be generally well-received in participating countries. Research
has provided evidence that discrimination in the world of work is widespread
and persistent. This seminar constitutes the last activity of this stage of inter-
national effort. It is hoped that it will point the way towards a new set of
activities at national, bilateral, regional and global levels to utilize the lessons
learned and the models identified to further the global effort to combat discrim-
ination and achieve equality for migrant and minority workers.

Notes

1. The concept of “race” has long been exposed as a fallacy and as scientifically void.
The term “race”, however, continues in wide usage, and its derivative
“racial discrimination” has come to mean discrimination on the ground of perceived
race, as opposed to factual race (which does not exist). Acknowledging that “race”
is a subjective concept, the term “race” should be read as “perceived race” and
“racial discrimination” as “discrimination based on the grounds of perceived race”.
For ease of legibility, quotation marks are not inserted around the term.
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10.

11.

The ILO Committee of Experts on the Application of Conventions and
Recommendations adopts a similar position.

. ILO Migration for Employment Convention (Revised), 1949 (N° 97), Article 11.
. Article 11 of Convention N° 97 states that it does not apply to (a) frontier workers;

(b) short-term entry of members of the liberal professions and artistes;

and (c) seamen”; while Article 11 of Convention N° 143 extends this exclusion

to (d) persons coming specifically for purposes of training or education;

and (e) employees of organisations of undertakings operating within the territory

of a country who have been admitted temporarily to that country at the request of
their employer to undertake specific duties or assignments, for a limited and defined
period of time, and who are required to leave that country on completion of their
duties or assignments”.

. The countries surveyed are Belgium, Canada, Denmark, Finland, France, Germany,

the Netherlands, Spain, Sweden, the United Kingdom and the United States.

. Throughout this paper, the term “labour market gate-keeper”, shall be used in

this manner.

. One must realize, however, that some of the reasons perceived at first sight as

“objective” handicaps, are but forms of indirect discrimination. Thus, to insist upon
perfect, accent-free knowledge of the host countries’ language for a manual or
semi-skilled job, where this is not necessary for the performance of the job, constitutes
indirect discrimination, since it adversely affects migrant and ethnic minority workers
more than the majority population. See also the section on “indirect discrimination”.

. Additional explanations for the high under- and unemployment of migrant and

ethnic minority workers can be found in macro-economic developments, including
the constant reduction of unskilled industrial manual labour.

. The most important international instruments in this area, which are binding for

the states that have ratified them, are ILO Migration for Employment Convention
(Revised), 1949 (N° 97); ILO Discrimination (Employment and Occupation)
Convention, 1958 (N° 111); ILO Equality of Treatment in Social Security
Convention, 1964 (N° 118); ILO Convention Concerning Migrations in Abusive
Conditions and the Promotion of Equality of Opportunity and Treatment of Migrant
Workers, 1978 (N° 143); ILO Establishment of an International System for the
Maintenance of Rights in Social Security, 1986 (N° 157); United Nations International
Convention on the Elimination of All Forms of Racial Discrimination (1965), United
Nations International Covenant on Civil and Political Rights (1966); United Nations
International Covenant on Economic, Social and Cultural Rights (1966); United
Nations Convention on the Protection of the Rights of All Migrant Workers and Their
Families (1990) (not yet in force).
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Priming Ethnic and
Racial Conflict Management

Berhe Tesfu Costantinos

Introduction

At the climax of the drive, led by peoples’ movements, for independence and
self-reliant development, countries in political crisis were set to become the
source of hope and inspiration to the many who had paid dearly to achieve that
objective. The prospects for popular participation and accountable governance
were never brighter, and encouraged the aspirations of many that the crisis
countries would after all become the beacon of new hope for the oppressed
and dispossessed. Alas! Those high hopes soon were replaced with a general
acknowledgement that we had lost the capacity to form the identity that the
world community had held self-evident, and had bred, in its place a socio-entity
that had wildly spun off its axis.

For a third time in a generation, we are faced with the daunting task of
building up new nation states. After decades of internal strife, recent genocide,
economic crises manifested by the destitution of the majority of the population
and a sociocultural fabric that has been woven over and again to precipitate
only the desires of the strong, many nations and nationalities are left to act out
the tragic scenes of the modern day human crisis. The erstwhile trepidation
generated by excessive concern with religious differences, coupled with the
perplexing racial, linguistic and cultural rivalry entrenched by tribal and ethnic
differences, have synergistically conspired to create an atmosphere of pervasive
antagonism among its peoples. On the other hand, the idealism of a community
— the feeling of oneness, unity of purpose and kinship that the destitute have
developed as a result of mutual interdependence for survival — have been delib-
erately manipulated by doctrinaire regimes who remained faithful to the percept
of divide and rule.

* Paper presented at the African Region Expert Seminar to prepare the World Conference
against Racism, Racial Discrimination, Xenophobia and Related Intolerance (WCAR),
Addis Ababa, Ethiopia, 4-6 October 2000.

169



This article advocates for and provides the tools for some important
attitudinal shifts that have inspired new orthodoxies on emerging ideals of
disaster mitigation and conflict prevention. The paradigmatic crisis that has
surfaced as a result, has enabled us to cover fresh ground in the new concep-
tualization of the conflict-relief-development-sustainabitigntinuum paving
the way for the furtherance of prevention-based preparedness modalities and
the philosophical underpinning of tikentinuumitself. With this objective, the
first section of this article deals with the strategy of racial/ethnic politics; the
second section dwells on analytical limitation in ethnic/racial conflict manage-
ment, and the third presents the premises for alternative conflict management.
The fourth section comprises factors that shape ethnic/racial conflict management
process and the last section outlines recommendations, process, and strategy in
the management of racial-ethnic conflict.

The strategy of racial/ethnic politics
and the ethnic vote in ‘democratic’ elections

In much of the post-Cold War political liberalization process, the single most
important influence over how political devolution and democratic decentral-
ization has been conceived, initiated and is currently being constitutionally
formalized, is the politics of ethnic self-determination and self-government
favoured by the transition rules and institutions. The “national liberation”
struggle and the particular form of political consciousness acquired at the
inception and in the course of that struggle have made ethnic-based “national
self-determination” the linchpin of the new political order strategy. Consistent
with this strategy, revolutionary forces have undertaken a major restructuring
of the nation-State, cutting it up into a score of regional governments based on
ethnic identity.

Nevertheless, this is not to suggest that the strategy is uncontroversial
or uncontested. On the contrary, it has provoked a lot of controversy and
criticism. Partisans, allies and supporters of the movement towards ethnic decen-
tralization seem to be sure that the ethnocentric approach to political devolution
and reform is sound, and, indeed the only way to a new democratic order. On
the other side, individuals and groups who are critical of the strategy and its
accompanying democratization process, are equally convinced that, left
unchecked, the strategy will lead to the disintegration of the Nation-State. They
regard this outcome as a tragedy much worse than any sort of suppression of
ethnic identity or difference.

It is not only among opposition groups and ordinary citizens that the
ethnic-based transition strategy has raised doubts and fears. Observers of the
new political order have also expressed concern about it. Reportedly, while
supportive in public, privately, many in the international community have
serious misgivings about the economic effects of a highly devolved system of
regional governments based on ethnic identity. International observers have also
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noted the problems that the strategy poses for political parties seeking to generate
support and membership across tribal lines, and to develop platforms accord-
ingly. Yet, notwithstanding the doubts and worries it has raised amongst the
public and within the international community, ethnocentric devolutemains

the bedrock of the transition strategy. It is important, therefore, to give an
account of the key problems, goals, tasks and activities that constitute the
strategy. The strategy appears to have been effective not only in allowing the
new political order to carry out its specific political agenda and ideological
goals, but also in setting the tone for the political organization and activities of
alternative and opposition groups. It has also decidedly channelled their activi-
ties along generally ethnic lines. In this sense, the experiment can be said to
have instituted a new paradigm of political discourse and action, dissecting the
country into a highly devolved political and social order that has empowered
the vast majority of the population.

Eboe Hutchful points out the well-nigh-paradoxical concurrence of “the
globalization of the capitalist economy” in the wake of the collapse of the
Communist order, and the emergence of ethno-nationalism. Ethnicity has indeed
become a force to be reckoned with, and social scientists have increasingly
been forced to address it. To what extent it has deep historical roots and to
what extent it is an ideology of the elite — legitimized on occasions by the very
social scientists that presume to investigate it — remains unceruturians,
looking at the issue from a relatively longer perspective, generally tend to
guestion the permanence of the ethnic factor. As Terence Ranger has argued
with reference to pre-colonial Zimbabwe, “People defined themspblitically
— as subjects of a particular chief — rather than linguistically, or culturally, or
ethnically”? Elsewhere, too, the picture in pre-colonial times was not so much
of compartmentalized ethnic communities as of multi-ethnic societies interde-
pendent and interacting with each other.

On the other hand, although one might be able to perceive nuances in
the emphasis given to ethnic identity in British and French colonial policy, it
is difficult to attribute the emergence of ethnicity entirely to colonialism. As a
matter of fact, one can even argue that colonialism often ended up creating
nation-States out of diverse ethnic groups. Conversely, the democratization
process and its attendant political pluralism seem to have the potential of accen-
tuating ethnic identity. The question currently faced is thus whether ethnicity
threatens to bring about a basic restructuring of State systems or whether the
issues it raises will turn out to be transient phenomena, likely to disappear as
soon as they get ‘satisfied’, partly perhaps through their very articulation. The
preoccupation with the “liberation” and “self-determination” of ethnic and
cultural communities represents a larger issue connected to the restructuring
of the polity as a whole. The fundamental transition problem for the leading
parties is not one of simply changing or improving the position and status of
“nationalities”, or, in simpler terms, ethnic groups, within. It is the radical trans-
formation of the values, traditions and institutions of the nation-State itself in
their historic and contemporary forms.
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This leaves the leaders of the new political order and the transition to
democracy with practically nothing but problems to solve! The nation-State
was built — and built democratically — virtually from scratch. Politically, its
past is more a liability than an asset. Because nationalism was imposed on
nationalities by force, it was inauthentic and unstable, chronically beset with
rebellions and civil wars. Because it contradicted the rights of peoples to their
own identity, culture and socio-economic and political life, it was undemoc-
ratic and held back the development of the country. The brutal military
dictatorship of the dictatorial governments, which in the end brought the country
to the edge of disintegration, was in essence a continuation of previous regimes.

Analytical limitations in managing
ethnic/racial conflicts

By way of setting the stage for its analysis, there are first some basic issues
related to existing approaches to conflict management to consider. Throughout
the fifty years since the Second World War and until the escalation of the
ethnic/racial conflicts as seen by the Rwanda genocide, discussions and analyses
of peace in racial and ethnic conflicts generally are marked by the following
limitations.

1. Atendency to narrow the conflict to the terms and categories of imme-
diate, not very well considered, political and social action, a sort of
naive realism. The nation of naive realism is invoked here to point to
certain conceptual shortcomings in current perspectives on the racial-
ethnic conflict. These shortcomings can be seen as outcomes of more
or less conscious attempts of the governments and their international
backers to get their hands quickly on ‘urgent’ or ‘practical’ and more
symptomatic matters of ‘border’issues without analyzing the root causes
of the conflict. These root causes have economic, monetary, trade, political,
social, psychological and geopolitical roots that need to be detailed.

2. Inattention to problems of articulation or production of the conflict
management system and process withinRealpolitik which has rather
been considered in terms of formal or abstract possibilities. When it is
not dissolved into the immediate reality of political, often-partisan activity,
conflict management is likely to be represented as ‘pure’ principle that
needs only proper ‘application’. Practitioners and analysts of conflict
management tend to quickly pass over the particular nature of the conflict,
‘adjusting’ it against an ideal-general conception of what it might be.
On the implicit, theoretically complacent assumption that formalistic,
rhetorical modes of circulation of conflict management ideas and values
nearly exhaust their articulation there, one often rushes to matters of
‘implementation’. Consequently, critical problems concerning the philo-
sophical and practical entrenchment of conflict management systems and
processes in the ethnic/racial conflict receive scant attention.
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3. The fundamental issues of how the concepts, standards and practices of
conflict management could be generated and sustained under historically
hectic conditions, and the manner in which they are likely to gain systemic
integrity and autonomy as well as broad social currency are inadequately
addressed. This relative inattention leads analysts and practitioners to
make internal observations and assessments in terms of the conflict
management “performances” of polities without raising the question of
setting up or securing the polities as peace constituencies in the first
place. As long as existing perspectives on political reform neglect to
pose the problem of articulation of conflicts and peace as relatively
autonomous modes of analysis in which peace projects pressure ideology
upon socialites from the outside, conflict management will consist of a
set of activities which apply universal, mainly Western, concepts and
standards. These are neatly ‘applied to’, as distinct from produced or
re-produced in, contexts and conditions. Even at the level of application
alone, itis largely overlooked that international models may enter govern-
ments and societies through a proliferation of programmes and
mechanisms that hinder the growth of an open and effective process,
that they may retard the development of internal conflict management-
system experience and capacity.

4. Ambiguity as to whether civil society is the agent or object of conflict
management. In the current drive for peace and development, civil
society and institutions (such as the religious organizations) within it
are ‘foregrounded’ as the arena, agents and instruments of the move-
ment. Internal and external demands for good governance and the need
to reform the indigenous state into a system of transparent practices
have placed a heavy emphasis on social institutions as autonomous
actors within conflict management projects. While the co-operation of
governments or would-be governments must be secured for the devel-
opment of peace, “it cannot be expected that pressure for peace will
come from above. The most likely and most effective initiative will
come from below, outside the decrepit, authoritarian state, in civil
society”. Society yields the spontaneous interests, demands and insti-
tutional mechanisms for peace. On the other hand, the underdevelopment
of civil society and the incapacity of institutions within it are seen as
major barriers to conflict managemérthe overwhelming majority of
the people have no role in governance and are unfamiliar with their
rights and obligations as citizens. The system of rule is an authoritarian
top-down style of governance, with an urban-based power structure and
authority radiating from the centfe.

5. Anearly exclusive concern in certain institutional perspectives on conflict
management involving generic attributes and characteristics of social and
political organizations and consequent neglect of analysis in terms of
specific strategies and performances of organizations. Institutional
approaches to the analysis of conflict management reforms call for
analysis of the effectiveness of government and non-government
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organizations in contributing to the reforms in terms of the generic char-

acteristics of the organizations. The characteristics include: autonomy,

capacity, complexity, cohesion and a combination of these. Presumably, the
more attributes organizations and institutions are endowed with, the greater
their strength, and the more likely they are to promote conflict manage-
ment. However, the stress on standard organizational dimensions and traits
in explaining conflict management, which borders on over-emphasis, is
problematic. We can here identify three problems with it:

* First, it assumes or requires a level of development and strength of
institutions and societies beyond that of the societies in question. This
is particularly the case with countries severely impoverished and
weakened by chronic under development, the ravages of civil war,
political instability and massive social dislocation. The emphasis on
generic organizational attributes begs the crucial question of how
societies not very well endowed with strong indigenous institutions
characterized by autonomy, capacity, complexity and cohesion will
make a successful transition to peace.

» Second, the stress on generic traits of government and non-govern-
ment institutions largely overlooks substantive gaps in their
knowledge of conflict management ideas and practices as a source
of problems, along with structural incapacity. While differences in
general institutional characteristics provide a significant measure of
effectiveness of contribution to political reform, they cannot account
for improvements in conflict management impact which can be made
within an organization through institutional learning and practice.
Through particular strategies, performances and self-evaluations,
agencies can make significant contributions to conflict management
even when the generic endowments they bring to the task are limited.
Capacity building for peace is important. However, it is also impor-
tant that institutions in civil society and the state make the most
effective use of whatever actual capacity they have for promoting
conflict management.

6. Inadequate treatment of the role of international agencies and of rela-
tions between global and indigenous aspects or dimensions of conflict
management. Multilateral, bilateral and non-governmental external
agencies have taken a large number of initiatives aimed directly or indi-
rectly at helping countries ‘democratize’ their way out of economic
chaos and political instability. In doing so, they rely on a wide variety
of programmes, institutional mechanisms and policies. Indeed, growing
external involvement in projects of conflict management has resulted
in increasingly challenging problems of conceptualizing and under-
standing the role and function of international agencies. The growth of
foreign interventions seems in marked contrast to the limited thought
and effort exerted by democratizes of the racial/ethnic polity to put the
interventions into a coherent theoretical or strategic perspective.
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* What is the overall rationality or significance of the great traffic of
international programmes and projects of conflict management with
their proliferating activities that seem to show little regard for
economy of co-ordination?

« How far and in what ways do various international agencies,
programmes, mechanisms, forms of knowledge and technical assis-
tance feed on one another in helping set the boundaries of conflict
management reform.

The important issues that these questions raise are not sufficiently
addressed, or even mentioned, in much of the current discussion of politics.
As long as the activities of external agencies in racial and ethnic communi-
ties are not understood and engaged in partly as indigenous societal
potentialities developing gradually into actual structures, functions and charac-
teristics of government and society, their conflict management impact may
diminish with their proliferation. This would result in littte more than a weakly
co-ordinated multiplication of programmes and projects which have immedi-
ately recognizable or measurable effects in limited areas, but which seem to
suspend rather than serve the ultimate goals of conflict management. The strategic
co-ordination of diverse international activities supportive of democracy and
development can become a challenge both for the international agencies involved,
and for recipient governments. This is in part because of limitations in the indi-
vidual characteristics of the activities, for example, their narrowly technocratic
orientation. It is also because of shortcomings in the relational and contextual
articulation of external programmes and projects, their limited generalizability
and variability.

These, then, are some of the analytical limitations that characterize
existing perspectives on racial/ethnic peace. The Governments undoubtedly
depend on international assistance in their projects of reform. Such assistance
is vital for the projects in many areas and at many levels. Yet, it must be recog-
nised that external support creates problems as well as opportunities for conflict
management. In confronting the imperatives of political change that lead to
peace, nothing is more challenging than the strategic co-ordination of diverse
global and local elements, relations and activities, nor has anything greater
potential for enabling the achievement of peace.

Premises of alternative conflict management:
recommendations and practical guidelines

ACSICM is a multi-disciplinary field of research and action that seeks to address
the question of how people can make better decisions together, particularly on
difficult, contentious issues. The techniques have been used as means to address
environmental disputes over land and water use, air quality, allocation of
commercial logging concessions and the disposal of toxic waters.
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ACSICM refers to a variety of collaborative approaches that seek to reach
a mutually acceptable resolution of issues in a conflict through a voluntary
process. Such approaches were developed as alternatives to adversarial or non-
consensual strategies, such as judicial or legal recourse, unilaterally initiated
public information campaigns, or partisan political action. Choosing the correct
strategy through which to address a particular conflict is in itself a strategic
choice. Parties to a dispute must first decide whether to seek resolution to a
conflict through a non-consensual process or through a more collaborative
means. Once the decision has been made to use ACSICM processes, the parties
must decide on which specific approach to employ. No single approach is
effective in all cases.

The voluntary problem-solving and decision-making methods most often
employed in ACSICM are conciliation, negotiation and mediation. Conciliation
consists of the attempt by a neutral third party to communicate separately with
disputing parties for the purpose of reducing tensions and agreeing on a process
for addressing a dispute. Negotiation is a voluntary process in which parties
meet face to face to reach a mutually acceptable resolution of the issues.
Mediation involves the assistance of a neutral third party in a negotiation
process, where a mediator assists the parties in reaching their own agreement
but has no power to direct the parties or attempt to resolve the dispute. The
processes are often combined with each other in practice. Thus, an effort originally
focused on conciliation may develop into a negotiation, which may in turn be
enhanced by mediation. Similarly, individuals may play more than one role in
addressing a dispute.

In the process of employing ACSICM strategies, participants generally
make a series of rapid decisions, more often than not with limited information.
To understand and apply these, the premises listed below will assist a country
in deciding, first, whether to enter into a negotiation, mediation or conciliation,
and second, how to engage in the process more successfully.

« Negotiation: Negotiations are typically unstructured and often lack
formal procedures, suggesting a format which caters to the uniqueness
of each negotiation. If the parties have received training in negotiation
skills, they will have learned, among other things, how to gather and
organise information, how to distinguish phases of the negotiations,
how to move from a discussion of positions to a discussion of specific
interests, how to develop options and search for common ground, and
how to work towards implementable agreements. Often a convenor or
facilitator will emerge during a negotiation, perhaps from one of the
parties themselves, who assists in moving the negotiation from phase
to phase, helps in time management, keeps track of agreements, and
generally helps give the process some structure. However, if negotia-
tions can be carried out by the parties themselves, using procedures
appropriate to each situation, its lack of formal structure can also be
its weakness.
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» Mediation and Conciliation: Trained, neutral, third party mediators
and conciliators are engaged to facilitate ACSICM processes for a
variety of reasons. One important reason regards the complexities
inherent in the unstructured nature of many negotiations, mentioned
above. Another is that it is unlikely that a facilitator or convenor that
comes from one of the opposing negotiating parties will have the neces-
sary detachment and neutrality to ensure that all parties are heard
equally. Nor is such a person likely to have the skill to deal with power
inequities. Professional mediators and conciliators are trained in these
areas, as well as in such skills as discerning interests from positions,
reframing issues and questions, giving fair consideration to different
options, assisting in finding mutual-gain (“win-win”) solutions, and
writing up agreements in contractual language that can facilitate imple-
mentation. All of these are strong arguments for resorting to mediation
or conciliation rather than employing simple negotiation.

Conciliation, negotiation and medication processes are found in tradi-
tional as well as modern dispute resolution systems. Many traditional leaders
have extensive experience in dealing with disputes within their own countries
or between a particular country and outside interests, though not enough infor-
mation is available about how these and other processes are carried out by local
political systems in addressing disputes. In addition, in many countries, the
terms conciliation, negotiation and mediation refer to processes that have been
formally institutionalized and are increasingly conducted by professionals. In
the process, a body of information is being developed about what works best
in managing various types of contemporary conflicts through collaborative
rather than adversarial means. In the ethnic/racial conflict case, ACSICM
approaches derive from several basic premises about the nature of conflict,
change and power.

In the ethnic/racial conflict, while attitudes about the conflict can differ
radically between the communities, it is assumed here that conflict is a normal
process in society; that is, it is a “given”. The problem lies rather in how conflict
is managed. Such an approach to conflict recognizes that the parties in a dispute
have different and frequently opposing views about the proper solution to a
problem, but acknowledges that each group’s views from its perspective, may
be both rational and legitimate. Thus, the goal of people working in civil society-
initiated conflict management is not to avoid discussing the conflict. Rather
they focus on the skills that can help people express their differences and solve
their problems in such a manner that more people’'s needs are met.

In many societies that are both heterogeneous and change-oriented,
conflict is seen as a normal element of social interaction. In some, it is seen
as a positive and necessary force, desirable because political groups are natu-
rally seen as having different needs and interests, valued because it is realised
that conflict often serves as an important impetus for positive change. In others,
while its potential for creating change is acknowledged, dominance patterns in
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the society are such that conflict can be very destructive. More homogeneous
and tradition-oriented societies often do not place a positive value on conflict.
In some preliterate societies, for example, agreements about borders, social and
economic relations, and land and trade rights are rooted in common under-
standings and expectations based on the shared value system, and possibly
in mutual perceptions of shared vulnerability to vagaries of the physical and
institutional environment. Patterns of reciprocity and exchange engender a
feeling of security, and a high value is placed upon quick resolution of public
disputes, even if agreements reached might not address the underlying issues.

Another important premise is that successful ACSICM relies on the partic-
ipation of all legitimate parties or “stakeholders” in a dispute — in this case, the
protagonists from racial and ethnic groups. They must accept the right of other
stakeholders to take part. No conflict can be considered resolved if any group
whose interests are affected has been left out of the negotiation or mediation.
The importance accorded to inclusiveness stems from a philosophical commit-
ment to participatory processes, as well as from several practical considérations.
In many countries where decision-making is centralized in the hands of a polit-
ical or technical elite, this premise of inclusiveness, participation and broad
representation can imply major challenges to the established order. This can be
an important impediment to the application of these approaches to civil society-
initiated conflict management.

Power imbalances are virtually always an issue in a negotiation, and
problems that result from negotiating in situations of unequal power may seri-
ously undermine efforts at reaching a lasting accord. Parties will not negotiate
in good faith or submit a dispute to mediation unless they believe it is in their
best interest to do so. Stakeholders may differ in wealth, numbers, education
and eloquence, familiarity with the process, extent of preparation and focus, or
recognised legitimacy as an entity or institution. It is often difficult for very
unequal parties to engage in productive, let alone fair, negotiation, which could
lead to mutual gain. This is obviously a risk that a mediator or facilitator incurs
in including all parties in a dispute. However, less powerful parties might be
in a position to oppose resistance or withhold compliance, frustrating some of
the interests of more powerful stakeholders. There are cases where powerful
stakeholders might find it in their best interest to compromise, yielding on some
interest in order to gain on others, often because the status quo is untenable
and they recognize that more collaborative solutions might serve their needs
better.

Another premise is that however intransigent a more powerful party might
appear, it is useful for weaker parties to realize that opposing stakeholders are
neither monolithic nor uniformly adversarial. Parties of unequal power enter
into negotiations with different motivations and different expectations. Where
the more powerful party in a dispute has a commercial interest at stake, ACSICM
might be attractive because approaches different from a negotiated settlement
are often ineffective and expensive. The weaker party might agree to partici-
pate in such a negotiation because a negotiated agreement is presumably more
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in its interest than the existing situation. Furthermore, the legitimization of the
weaker party’s perspective and the validation of its position through the nego-
tiation process can also result in empowerment and transformation.

Factors that shape the civil society-initiated
conflict management process

Three key factors have been found to be helpful in analyzing a conflict, to
decide whether it could be addressed through an ACSICM approach. If careful
analysis suggests that a dispute could be negotiated or mediated, these same
factors are important in determining the structure and conduct of the dispute
resolution process. What are the best alternatives to a negotiated agreement?
What would the communities do if they do not negotiate? Could they success-
fully bring a lawsuit or lobby politically to get what they want? Do they have
any reasonable alternatives at all? What are the costs and benefits of each alter-
native? Would a country enter into a negotiation, mediation or other ACSICM
process if it believes that it can do better, overall, through other means?
Conversely, communities entering into negotiations with strong alternatives
enter with an important source of negotiating power.

A careful and sophisticated analysis of each party’s interests can, first,
clarify the extent to which one party needs the others to achieve what it wants.
If one party depends on the others to achieve its goals, then negotiation may be
needed. In addition, an analysis of each party’s interests can help point out which
groups have common or competing agendas. What are several options for solution
of the problem that could be presented at the negotiation table? Governments
enter into negotiations with only one solution in mind. That is, they have iden-
tified the positions they wish to take rather than the interests that they wish to
defend. This can quickly lead to an impasse. A country will be in a stronger
negotiating position if, after analyzing its interests, it develops a range of options
for satisfying them. This implies being flexible about the way in which basic
interests are satisfied — not about whether they should be satisfied.

There are a variety of ways to begin building local capacity for civil
society-initiated conflict management, including training in specific civil
society-initiated conflict management skills such as negotiation and mediation,
developing training material for inclusion in broader grass-roots planning and
development strategies, and establishing networks and information systems.

» Negotiation Training: The decision to develop training programmes

in negotiation for representatives of communities raises several issues.
Accepting the premise that negotiations are more effective if all sides
are well prepared implies that representatives of all parties involved
in the dispute would benefit from training in conflict analysis and tech-
niques of negotiation. Should the representatives of all parties receive
the same training? Are there different levels of training? What kind of
preparation do negotiators need? What specific techniques and methods
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can be taught when each negotiation is different and there is no formal
structure or set of guidelines? Who is to be trained to carry out this
site-specific training of local representatives (training of traingrs)?

» Mediation and Conciliation Training: The decision to train media-
tors and conciliators raises other issues. It is important that the mediators
and conciliators merely facilitate the process and do not direct the
parties, who must fashion and “own” the agreements that come out of
the mediation process every bit as much as if there were no facilitator
present. However, the reality is that the mediator or conciliator does
largely direct the process, working within a set of guidelines and a
formal structure. The tools of mediation and conciliation training are
more easily defined than is the case in negotiation, but identifying whom
to train for this delicate role is more problematic. What kinds of people
could be trained in mediation and conciliation skills? What kinds
of preparation do mediators and conciliators need? What general
(tranderable) techniques should be taught? What kinds of credentials
would give this person the legitimacy (as well as the presumed
neutrality) to facilitate the resolution of a conflict?

To answer these questions, a number of models could be considered. Two
of the more promising options include the development of ACSICM centres
and the use of peer mediation or conciliation training. The availability of a
cadre of trained third-party mediators and conciliators would probably tend to
make civil society-initiated conflict management efforts less participatory and
more efficient”, and in the process, perhaps, less empowering and “transforming”
for the communities.

Conclusions and recommendations for dialogue
in the conference

The points made above, regarding the identification of problems of conflict
management in racial and ethnic groups, applies to the setting of goals and
tasks and to problem-solving activities. Its ‘solutions’, like its ‘problems’, can
be seen in the large part as elements, features and effects of its revolutionary
backdrop. They have taken shape and come into play as the articulation and
operation of a particular doctrine. Yet, this intensive process of ideological
mediation has allowed them to transpose unique political projects of self-deter-
mination into concepts, goals and methods of political work. Ostensibly, it has
so far been not applicable to conflict.

Nevertheless, many nations and nationalities have yet to settle their ideo-
logical accounts with their past legacy, openly and unequivocally. This legacy
continues to hold sway in politics below the level of declaratory goals and
ideas, where it makes itself felt as ideology ‘in operation’, as taken-for-granted
assumptions and habits of thought and action, and as ‘common sense’ rather
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than ‘theory’. The evidence for this assertion is the prominence given to ‘social
justice’, equitability, and development from ‘below’, when the actual case is
that there is a bureaucracy that has yet to reach the starving masses, ironically,
in the bastion of the political struggle. This is manifested in the mutualizing
of goals, objectives and discourse to the extent that they gain currency less as
constitutive elements of an open public arena for conflict management debate
and discussion, and more as ingredients of a political recipe pre-cooked by a
particular organization or coalition of organizations. It shows up in the tendency
to offer solutions in tight, formulaic terms, for the most part avoiding the uncer-
tainty of their pluralism, and to resist the opening up of reform aims and
purposes for alternative formulatiotis.

The upshot is undue partisan closure on the formulation of the ends,
which, potentially, are marked by greater openness and variability, and belong
to a more complex universe of conflict management thought than any political
group’s particular representation.

To identify the root causes of the conflictEthnic/racial conflicts have
claimed the lives of tens of thousands of combatants, displaced millions,
destroyed essential infrastructure, and dislocated the economic production base
of continents. It has ruthlessly driven back record achievements in the economic,
social and political development of the recent past. In this sense, the author
proposes the need to identify the root causes (going beyond the symptoms) of
the conflict, if sustainable solutions are to be found to the problem. The
following are some of the measures that need to be discussed:

» Developing analytical, conceptual and organizational elements to
investigate and address the root causes of racial and ethnic conflict to
help ensure long-term success in peace building and the application
of conflict resolution skills and methods;

« Developing frameworks for sustainable peace by understanding the
root causes of the ethnic-racial conflict;

* Overcoming obstacles to effective communications between the
contending parties;

 ldentifying the actors and facilitators for peace, setting a realistic
timetable for conflict management, and evaluating success and failure.

Develop a culture of and constituency for peaceStates and civil
societies need to discuss how can they mobilise their populace for peace and
develop a culture of peaceful co-habitation. Towards this end, the author
proposes that all must open dialogue on ways and means to:

* Educate the public on the need to show wisdom on dialogue related

to the conflict;

» Advocate for restraint of citizens in the use of arrogant propaganda

that demeans and demonises races, tribes and peoples;

* Reinforce all capacities to fight back blasphemy and irreverence to

cultures, beliefs and human bonds in all occasions and constituencies;
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» Develop an extension communication methodology for psychological
and psychosocial rehabilitation of displaced people, refugees, returnees
and ex-servicemen.

Building bridges between civil society organizations and their govern-
ments: While the civil society organizations’ essential constituency are the
people, an important task in bringing the work of their leaders to fruition is
their capacity to bridge trust and confidence with their respective governments.

Building peace bridges between the people$his endeavour focuses

on extensive peace and civic education. Civic education is learning about and
appreciating one’s rights, duties, obligations and responsibilities as a citizen,
and the immediate rules, laws and governance structures within which one
exercises citizenship is the first and fundamental step in peace and develop-
ment participation. Their religion, culture, language, history and human make-up
bond the people of any race or ethnic group. Civil society leaders need to
discuss how this cultural, spiritual and historical strength can be deployed to
promote people to people peace and reconciliation:

|t is vital to build trust and confidence among the population and the
facilitation of a process designed to achieve peace.

» Of crucial importance is the empowered involvement of the faithful
grassroots groups through the design process and the establishment or
reinforcement of linkages between those directly involved in the peace
process.

To heal the wounds of war and displacementConflicts and genocide
result in human displacement. People have exercised migration as a major
source of livelihood security in the recent past. The psychosocial, economic
and socio-political sources of vulnerability that led to the massive displacement
of children, women and men, and options for reversing this horrendous human
calamity, must be treated as an agenda item:

» Psychosocial trauma managemer®@ur agenda in this effort will be

to mitigate the effects of psychosocial trauma through creating an

enabling environment for social counselling, trauma management and

re-establishing livelihood security to returnees.

* Reintegration and rehabilitation:The most serious human distress
and trauma arise from material deprivation of humans. The loss of
property, the lack of shelter, food, fuel and water are often legitimate
causes to deprive people of the mental preparedness for survival. The
objectives are:

—i) To assist in the development of the necessary programme environ-
ment, strategy, organizational framework and process for integrated
area-based and community-based development.

—ii) To develop in tandem with other organizations, poverty allevia-
tion programmes in selected districts where the conflict has hit the
hardest.
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—iii) To enhance the capacity of local institutions to follow endoge-
nous models of development.

» Advocacy and empowermenthe advocacy underpinningcanflict-
rehabilitation-development continuurmust be established. New
policy, strategy, and programme development exercises are needed to
ensure a comprehensive and coherent policy environment for going
back to the status quo. It is necessary to address the issue of mass
awareness, state preparedness and support of the international peace-
loving community to create a national consensus on peaceful
co-habitation between the people.

Process and strategy in the management
of racial-ethnic conflict

 Articulation of process and strategy It is easy to follow the current
trend within the international community and advocate peace as a
desirable form of government. Nor is it difficult to make normative
judgements about how ruling strata should behave if peace is to grow:
‘the rulers must be accountable to and controlled by the people’.
Nevertheless, it is not so easy to conceptualize peace as a working
process, balanced against strategy, to determine what makes for a real,
as opposed to vacuously formal, conflict management process. This is
particularly the case where the ruling strata view the relations of their
particular political agendas as relatively simple and direct in the context
of their broader governing roles and responsibilities, un-problematically
reducing the latter to the former. As a way of contributing to the over-
coming or lessening of these difficulties, we may suggest ways of
perceiving conflict management as the dynamic interaction of strategy
and process. It is possible to see conflict management as the playing
out of objective and critical standards, rules and concepts of political
conduct in the activities of all participants, those of public officials
who make and administer the rules as well as those of ordinary citizens.
The issue here is not simply one of ‘application’ of rules to particular
activities. Nor is it one of dissolving agent-cantered strategies of reform
into ‘objective’ principles and norms. It is rather the production or
articulation of process elements and forms within and through the
strategic (and non-strategic) activities of various participants.
Highlighting the mutually constitutive and regulative articulation of
strategy and process, we shift the centre of analysis away from the
two as separate formations that enter only external relations with each
other.

This shift of analytical focus serves to emphasize the critical point that
the task of broadly structuring peace as a political system is more
important than that of promoting it within the specific programme of
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a particular government or ruling party. The latter, which may mani-
fest itself in a variety of efforts ranging from constitution drafting
efforts to convening elections, is or should be only a second-order
concern compared to the former, which constitutes specific reform
measures taken under the leadership of a given ruling party. But the
best direct action a single party by itself can accomplish in conflict
management is no substitute for what impact the action can have as
a component of a field or system of activity in which opposing groups
are able to participate freely. The creation of a broadly inclusive process
for conflict management should consist of an articulation of process
and agency, which can be sustained, in its structure or system by any
political party or government operating within it.

Process OpennesdAlthough the series of constitutive elements and
mechanisms of the passage to peace cannot be seen in isolation from
the strategic moves of participants, the former retain their relative
autonomy and can be grasped accordingly. The range of actual and
possible elements that characterize process openness is greater than
what might be represented within a single strategy of conflict manage-
ment. There is always an ‘excess’ of potential — in terms of the number,
variety and forms of articulation of political ideas and institutions
possible — in open processes relative to any one strategic actualiza-
tion. There are of course, historical limits. Ideologically fledgling and
institutionally weak democracies in the economically distressed
contemporary Horn of Africa could not be expected to exhibit as wide

a variety of elements and forms of articulation as does historically
sedimented, robust peace in highly developed countries in the West.

However, there is still, within the limits posed by history, greater poten-
tial for openness of conflict management process in the nation states
than in any single participant strategy. Process openness or transparency
can be analyzed at two distinct but closely related leysdfitical
agency and ideologyhe former refers to the full range of significant
participants and their activities and relations in political reform.
Participants include potential, actual and international actors, as well
as domestic actors. The latter might relate to complexes of ideas, beliefs,
goals and issues that can come into competitive and co-operative play
in conflict management. It includes alternative definitions of problems
and varying solutions offered for them. During any political event,
actors and circumstances of action are likely to be uncertain and
unsetled. Political agency and ideology are less stable organizations
of participants’ identities and of their ideas and goals than rapidly
evolving and shifting formations.

This uncertainty imposes a significant degree of openness on politics,
creating objective conditions that can spawn peace. At the same time,
it will generally be characterized by the existence of a number of



organized actors and ideas, one — or a coalition — of which will
commonly be dominant. This determinacy makes for a certain degree
of closure on political change possibilities and problems of conflict
management in the context of both agency and ideology can be grasped
in terms of this basic tension within the process.

Possibilities and problems of building bridges and relations between
racial and ethnic constituencies The role of political agency refers

to the full range of significant participants and their activities and
relations in arena of political participation. Participants include actual
(as well as potential) international and domestic actors. The following
are the undercurrents that determine the scope and nature of agency
specific needs, imperatives and causes for interaction in a “participa-
tory political process” exercise that is prognostically dominated by
certain stakeholders. Participants in and around projects of the
ethnic/racial conflict management generally constitute a network or
intersection of institutions and groups. This may include the following:
governments that preside over formal processes, often dominated by a
single party (ethnic) or coalition of parties (racial) in which one is hege-
monic. There could also be political organizations not affiliated with
ruling coalitions, but which may be more or less ‘loyal’ to them and
opposition groups and intellectuals that operate outside official govern-
ment channels and struggle for a share of power or influence. In some
cases, a free, though constitutionally and legally not very well protected,
press; local non-governmental organizations involved in promoting
conflict management at the grassroots as well as in civic, humanitarian
and civil society-initiated conflict management work; professional asso-
ciations; and multilateral and bilateral agencies and private international
aid groups which collectively exert far-reaching external influence over
political reform.

Generally, the larger the number and degree of diversity of partici-
pants actively involved, the greater the variation. Uncertainty and
complexity of forms of agency and activity possible, and the more
open and free the process is likely to be in tits formal as well as
informal aspects. Admittedly, the interested actors typically have their
own primary ‘functions’ quite apart from their role in promoting
conflict management. Every one of the players is geared toward specific
interests, concerns and activities beyond or outside the ends of conflict
management reform. Even if they are expressly committed to
promoting reform, it is always possible for participants to lose them-
selves in the specifics and ‘forget’ the process as a whole. Yet a
particular actor in pursuit of a limited objective within the network,
as a condition of maintaining coherence and effectiveness and enlisting
needed support or co-operation from other participants, will have to
modulate its agency and intentions such that their complex, differential
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play in alternative institutional practices and in varying forms and
contexts of political activity is possible. Each actor must formulate its
own project in a spiral form that to some degree allows the project to
‘escalate’ or to open into other objectives and activities within the
reform network.

To restate the basic point, the extent and nature of openness of
ethnic/racial conflict management are conditioned by the breadth of
the range of available participants and the degree of uncertainty and
complexity that characterized their agency and functional relations.
There are, however, countervailing currents and pressures within the
intersection of participating organizations and groups, which tend work
against or limit process openness. These forces of process closure mani-
fest themselves in the structure of the network of participants and in
participants’ activities. The forces may or may not be transparent to
the consciousness of the actors that channel them.

At the structural level, a certain hierarchy of agency and activity is
evident within the network of participants, such that some actors
assume primary position relative to others that are by comparison
limited players. This hierarchy of agency effectively places some
participants in the reform network in positions of subordination. It also
places limits son the range of agents and forms of conflict manage-
ment political practice, which can be networked through domestic and
international support. Thus, although their legally recognised existence
and growth are crucial for conflict management and good governance,
opposition parties and groups tend to be neglected or marginalized.
Often, they are forced into the background (or underground:) of the
formal process, or into partial or total exclusion. Single-party domi-
nated incumbent governments, on the other hand, while they have to
reckon with external aid conditionalities, are often supported into
becoming the source of al laws, constitutions and polices on the basis
of which the agency and activates of alternative and opposition groups
are ‘regulated’ or their participation in processes is allowed or disal-
lowed. In some cases, this results in narrowness of political reform
within the structure of global and local regimens and organizations
whereby process creates participants, and participants create process
in self-enclosed, formalistic, reciprocally constrictive articulation.

In short, the uncertain and, potentially at least, open political, institu-

tional and intellectual environment in which conflict management s

will have to be made is generally counter-balanced by a significant
degree of stratification of organized actors and by relatively settled
relations of power and authority into which the actors enter. The basic
point here is that the extent and nature of livelihood sustainabilities
are conditioned by the breadth of the range of available participants
and the degree of uncertainty and complexity that characterized their



agency and functional relations. There are, however, countervailing
currents and pressures within the intersection of participating organi-
zations and groups, which tend to work against or limit process
openness. These forces of process closure manifest themselves in the
structure of the network of participants and in the participants’ activities.
The forces may or may not be transparent to the consciousness of the
actors that channel them.

Questions such as these are important in examining and assessing the
ideological openness of participants. Nevertheless, as important as it
is, this is only one context, level, or analysis of the breadth and depth
of process on the terrain of ideology. There is another level of analysis,
concerned with the extent and nature of openness of distinct ideolog-
ical constructs to one another, with modes of articulation of given sets
of ideas and values and of representations of specific issues relative
to others. The concern here is not so much the number and diversity
of ideas, values and opinions allowed to gain currency during as modes
of their competitive and co-operative articulation. For example, does
“political participation” enter local processes as an external ideology,
constructing and deploying its concepts in sterile abstraction from the
immediacies of indigenous traditions, beliefs and values? Do ideas
addressing participation in conflict management come into play in total
opposition to, or in co-operation with historic values and sentiments?
Do leading stakeholders in the conflict equate the articulation of their
ideas and agenda with the production of broad-based concepts, norms
and goals that should govern the directiomaftional development

at all levels? In the light of these questions, it is possible to draw a
conceptual distinction between two levels of articulation of ideology
in conflict management process and to note the implications of their
relations for process openness. There are first, representations of
specific interests, identities, needs, wishes, goals, claims, and demands,
different in different individuals, groups and communities. These are
to be distinguished from a second level of production and circulation
of conflict management ideology where broad-based concepts, princi-
ples and rules take shape and come into play. For convenience, we
can designate ideological elements at the former level of particular
representations or contents, and those at the latter level of explicit
general forms. Particular representations have to do with ideologically
loaded articulations of interests, needs and activities, which may appear
or become so immediate as to be taken for spontaneous realities.
Explicit general forms of empowerment refer to systemic categories
and institutional mechanisms they objectively mediate and generalize
particular representations. One way is to think of it in terms of concrete
instances and abstract system. A system of concepts, principles, rules
and procedures provides objective standards to which every instance
of representation of interests, needs, demands, intentions of human
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self-empowered development must conform. In this light, political
participation in conflict management appears as a process in which a
global structural model of ideology is applied to local contexts. It is
seen as the extension of the ideological and institutional contents of
the global model. This conceptualization may not be entirely mistaken,
but it is far from satisfactory. Holistic forms of participation (good
governance, peace, etc.) are not simply “pure” ideology devoid of prac-
tical content; and particular constructs are not merely points of
“application” of systemic good governance elements, which are wholly
external to them and in whose articulation they have no role to play.
If general forms are seen as pre-given standards to which every instance
of representation of particular interests must conform, the effect will
be the restricting the openness and transparency of the sustainable
livelihood approach.

For that will mean pushing ideas and values produced in the plenitude
of social experience to the background and accord primacy to a mere
system of abstract categories. It will mean giving primacy to the ideolo-
gies of “thinkers” and activists and intellectuals. It must also be noted
here that the conceptual and institutional mechanisms of empower-
ment cannot “come alive” in local contexts merely as holistic forms.
They make themselves felt only to the extent communities address
through them their felt needs and concerns and the circumstances they
face. So alternative way of looking at the relation between general
forms and particular contents in human empowerment for peace would
give precedence to the latter over the former. Within this perspective,
specific organizations and groups appear to have more leeway articu-
lating systems of abstract categories according to their particular
interests and intentions. “Political participation” as a system of universal
concepts and practices will necessarily be instantiated in contexts, but
only in line with the specific conflict management aims and strategies
of particular stakeholder rather than within a simple application of its
concepts in their pre-given abstract form. Instead of being applied to
local contexts, global forms or models of “political participation”
provide ideological materials for human empowerment in those
contexts. This perspective has merits. It can work as a corrective to
the view of “political participation” as a mere extension of a system
of abstract categories to concrete instances. However, the issue here
is not one of simply giving primacy to specific contents over general
forms. The concepts and principles of “political participation” may
allow particular interests and intentions to permeate them, yet should
take shape through such particularities as distinct, relatively
autonomous articulations.



Notes

1. This is an extreme form of transfer of State authority and power, involving the legal
conferment of powers upon formally constituted local authorities to discharge
specified or residual functions. It entails an inter-organizational transfer of power to
geographical units of local government lying outside the command structure of the
central government.

2. For an argument on the mass basis of ethnicity, see Eghosa E. O8aghae,
Re-examination of the Conception of Ethnicity in Africa as an Ideology of Inter-Elite
Competition African Study Monographs, 12 (1) (June 1991), pp. 43-60. Martin
Doornbos calls ethnicity “the resilient paradigm” (“Linking the future to the past”,
Review of African Political Economio. 52, 1991, p. 53), thereby implicitly
underlining its epistemological, more than its objective, value.

3. Terence Rangethe Invention of Tribalism in Zimbabw@&weru, 1985, p. 4.

4. Bayart, p. 7. For the Ethiopian dimension of this historical process of interaction,
see Taddesse Tamrat’s articles: “Processes of ethnic interaction and integration
in Ethiopian history: the case of the Agawturnal of African History29 (1988);

“Ethnic interaction and integration in Ethiopian history: the case of the Gafat”,
Journal of Ethiopian Studie21 (1989); and Donald Crummey, “Society and
Ethnicity in the Politics of the Christian Ethiopia during the Zamana Masafent”,
International Journal of African Historical Studieglll, 2, 1975, pp. 266-278.

5. The activities of some social institutions may have the salutary effect of bringing
into transparency the work of government, and of opening up state institutions and
practices to public suiting. Nevertheless, the overall weakness of civil societies is
often cited as a fundamental structural constraint on conflict management. Rather
than being perceived as agents and arenas of peace, civil societies are generally
seen as objects and problems of reform. Indicators of their weakness include low
levels of economic, technological, professional and cultural development and high
levels of illiteracy. This major problem inherent in the conflict management process
emanates from the extreme weakness of the social movements and their failure to
develop coherent strategies for promoting broad based and well organized citizenry.

6. Various efforts to devolve authority and involve people’s organizations have been
unsuccessful. As a result, there was little popular participation in the political process
and the populace has become distrustful and critical of the state, and is wary of
having any contact with it. The lack of democratic culture is also clearly manifest
in the disarray and inability of social forces to achieve an alternative vision ofpeace.
While there are many and varied groups, they have been unable to unite or put
together a coherent political alternative. Most of the more militant opposition leaders
tend to personify power and broadly exercise conflict management principles within
the definition and context of internal structures of their organizations; seemingly more
interested in taking political power rather than effecting genuine conflict management
changes.

7. In assessing the effectiveness of indigenous organizations in contributing to conflict
management, the measure of the ideas and practices articulated by the organizations
and the strategies and forms of that articulation must not be neglected. One should
be awake to the possibility that actual performances of such institutions may be
indifferent, or even contrary to conflict management principles, notwithstanding
the formal profession of such principles by the institutions in question.

8. The circumstances of conflict and therefore the obstacles to agreement vary from
one case to another. Disputes may involve many or few parties, the problem may be
more or less urgent, emotional investment of the stakeholders may vary, the public
interest may or may not be at stake, and the factors involved may be well understood
or more uncertain. Gaining expertise in civil society-initiated conflict management
includes learning about the specific advantages and disadvantages of the various
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10.

11.

strategies, and assessing which one is best in addressing a particular conflict
situation.

For example, those involved in a conflict tend to be highly informed about the
technical and institutional issues of the conflict. In the process of resolving a dispute,
this information can be shared among the different parties, and this might lead to
more in-depth and creative exploration of potential innovative options for solving

the problem. Some parties’ knowledge of the local area may make the others more
sensitive to implementation concerns. Conversely, if one of the stakeholders is poorly
represented or unprepared in the negotiation process, there is little reason to believe
that any agreement reached will be implemented. Solving the problem of representation
improves the possibilities for parties to make decisions that are informed, appropriate
and likely to be implemented.

While training of all sides involved in a dispute suggests an even-handed approach
to problem-solving (because there are mutual benefits to negotiated settlements),

it is necessary to consider that the interest in ACSICM programmes is often prompted
by a concern that countries might suffer injustices at the hands of more powerful state
and commercial interests. There may thus be a concern that making negotiation
training available to all parties would further empower the already powerful. The
expectation is that exchanging information about problem solving, decision-making
and civil society-initiated conflict management approaches would address this need,
and help rectify the power imbalance that countries face.

Under these circumstances, interpretative possibilities within concepts and goals of
peace are pre-emptively ‘frozen’ or short-cut, turning immediately into the actualities
of tired socialist formula and rituals. The influence of decades of authoritarian

legacy over racial and ethnic politics is also manifested in an activist impulse of
organizations’ self-assertion. This involves a highly polemical and combative mode

of ‘communication’, and sensitivity but unresponsiveness regarding criticism

of its goals and strategy.



Racial Discrimination and Vulnerable Groups:
Some Instances of Light and Shadow

Virginia B. Dandan

The International Covenant on Economic, Social and Cultural Rights
states under Article 2, paragraph 2, that States Parties: “... undertake to guar-
antee that the rights enunciated in the present Covenant will be exercised without
discrimination of any kind as to race, colour, sex, language, religion, political
or other opinion, national or social origin, property, birth or other status”.

In the first paragraph of this same article, States Parties are required to
achieve progressively all the rights recognized in the Covenant: “by all appro-
priate means, including particularly the adoption of legislative measures”,
implying the provision of judicial review and other recourse procedures should
discrimination occur This provision imposes on States Parties the obligation
to respect by desisting from discriminatory practices and by amending laws
and administrative measures which allow discriminatory acts either by the State
itself or by private persons or bodies.

The principle of non-discrimination is, in fact, one of the essential
doctrines of the international legal order, and aside from the International
Covenant on Economic, Social and Cultural Rights, is contained in all major
human rights treaties, particularly in the following instruments: Universal
Declaration of Human Rights, Article 2; International Covenant on Civil and
Political Rights, Article 2; International Convention on the Elimination of All
Forms of Racial Discrimination, Article 2; Convention on the Rights of the
Child, Article 2; Convention on the Elimination of All Forms of Discrimination
Against Women, Article 2.

Furthermore, the principle of non-discrimination is also protected and
recognized in Article 2 of the International Labour Organisation Convention
N° 169 concerning Indigenous and Tribal People in Independent Countries, in
Article 2.

This chapter derives from the primary sources in the experience of the
Committee on Economic, Social and Cultural Rights in their consideration of
States Parties’ reports and from secondary sources in the quest for information
regarding vulnerable groups and their particular situations of disadvantage. It
was not possible within the short period of study to come up with an exhaus-
tive and comprehensive examination of recourse procedures for non-nationals,
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let alone to identify the wide range of remedies that are hopefully available to
victims of racial discrimination. We aim to provide snapshots of a complex
landscape that needs to be sorted out and understood before we can apply our
collective efforts at damage control and rebuilding.

In the experience of the Committee over many years of considering States
Parties’ reports, it is rare indeed to come across a States Party that does not
provide judicial and administrative remedies to victims of racial discrimina-
tion. Often enough, reports provide an inventory of laws, administrative policies
and measures designed to protect vulnerable groups against discrimination in
employment, education, housing, health care and social security among other
things. This is the easier part. How these remedies are implemented is another
matter altogether. In this article, time and space constraints have limited the
sampling of relevant information provided by States Parties in their reports
to the Committee on Economic, Social and Cultural Rights. The other more
important reason is that States Parties themselves do not provide more concrete
information regarding the actual implementation of judicial and administrative
measures undertaken to remedy or redress situations that disadvantage the
vulnerable.

The following data are extracted from reports of Western States which
are parties to the International Covenant on Economic, Social and Cultural Rights,
regarding the enjoyment of various economic, social and cultural rights by partic-
ular groups in society — refugees, asylum seekers, migrant workers/migrants,
indigenous peoples and national minorities — who are particularly vulnerable to
acts of racism and racial discrimination.

Canada

Refugees are provided transitional assistance by the Canadian government for
a period of up to one year after arriving in Canada, or until the refugee becomes
self-sufficient, whichever comes first. The assistance includes clothing, shelter
and basic household needs such as essential furnishing and household articles.
The Government also provides income support consistent with prevailing social
assistance rates.

The Canadian Aboriginal Economic Development Strategy provides
support for aboriginal economic development. The Department of Indian Affairs
and Northern Development, the Human Resources Development, and Industry
Canada have been funding programmes to support aboriginal business activity
and community-development capacity to generate employment, wealth and
the capital base required so that aboriginal people can meet their economic
self-reliance obijectives.

Even while education is a provincial responsibility, the Federal Govern-
ment has responsibility for the education of children who live on Indian reserves
or Crown land. The Federal Government continues the process of transferring
control of schools in reserves to Indian First Nations. In 1995-96, 57% of
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students were attending schools operated by first nations compared with about
36% in 1988-89.

In order to respond to health concerns expressed by First Nations and Inuit,
a working group was established to recommend practical changes to improve the
health of aboriginal people in Canada. The federal Health Minister agreed to
consult with the five national Aboriginal organizations for the development of a
comprehensive health policy, and to report to the provinces and territories on
these consultations.

In September 1994, the Minister announced the new health strategy for
aboriginal people called “Building Healthy Communities”. The funding for this
strategy was devoted to priorities identified by First Nations and Inuit people
in areas of mental health, solvent abuse and home-care nursing. The Federal
Government has also taken steps to transfer health resources to First Nations
and Inuit communities at a staggered pace determined by them. Almost 100 First
Nations are already controlling their own community health resources as an
outcome of this transfer initiative

Germany

In Germany, State agencies at all levels are constitutionally obliged to respect
the dignity of man and the law that no one shall be discriminated against or
favoured because of their sex, birth, race, language, national or social origin,
faith, religious or political opinions. These constitutional obligations bind
parliament, government, administration and the courts and are expected to be
upheld by public authorities. Protecting people by anti-discrimination laws is
of outstanding importance in German law and politics. Germany regards it an
important task to design the laws in such a manner that they offer the best
possible protection against discrimination.

Over the last few years, the Federal Government considerably expanded
its integration programmes which concentrate on the transition from school
into working life. The aim is to provide as many young foreigners as possible
with a work qualification. For this purpose, an integrated package of support
measures is offered comprising German language courses, specific pre-training
measures for foreigners and programmes to promote the vocational training
of disadvantaged young persons. It is of great importance to improve the
knowledge of the German language since language and communication are
basic prerequisites for equal opportunities. These language courses are also
available to foreign adults.

In the Lander of the Federal Republic of Germany, the schools are also
attended by a large number of children of foreign workers who have the same
rights and duties as German children. Owing to their special language and
cultural situation, it is often more difficult for the children of foreign workers
to adapt to the school environment and other circumstances. To overcome these
difficulties, various measures have been taken including the establishment of
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special classes with both the mother tongue and German as teaching languages,
and the provision of remedial lessons and intensive courses.

The policy for the integration of foreigners who reside lawfully in
Germany has a positive impact on the secondary education of second and third
generation foreigners. The number of young people in medium or higher-level
secondary education is rising and, consequently, they account for an increasing
share in the number of high-grade certificates.

The field of vocational training/retraining is particularly suited to foster
the living together of foreigners and Germans and to work against discrimina-
tion and prejudice. Furthermore, in the context of projects for the social and
vocational integration of foreigners, joint activities with German projects and
groups, including young Germans who are susceptible to xenophobia, are
promoted. In this way, a contribution may be made towards improving mutual
tolerance and acceptance and increasing the self-esteem of young foteigners

Spain

With regard to the right to work, the law contains specific provisions against
discrimination. One of the rules applying to foreign workers and refugees is
the Royal Decree N° 1119/86 approving the implementation of the Regulations
Organization Act N° 7/1985 concerning rights and freedoms of foreigners in
Spain. Its Article 32 on working conditions stipulates: “The remuneration and
other working conditions of foreigners authorized to hold employment in Spain
may in no circumstances be inferior to those established under the rules currently
applying on Spanish territory or determined by agreement for Spanish workers
in the activity, category or locality concerned”.

Act N° 5/1994 regulating the right of asylum and refugee status, states in
connection with employment in its Article 13: “The granting of asylum-seeker
status entails authorization to live in Spain, authorization to engage in an occu-
pation, a profession or business ...". In Article 22, paragraph 3: “Anyone granted
refuge in Spain, if he wishes to engage in gainful employment, whether or not
on his own account may be issued with the requisite residence and work permits”.

The goal of the Educational and Vocational Training Assistance
Programme is to provide technical and vocational training to refugees and/or
asylum-seekers who stand in need of it and to support the education of the chil-
dren of refugees and asylum-seekers.

Since 1989 there has been a specific budgetary allotment in the in the
General State Budget for the financing of comprehensive action projects for
gypsy communities in difficulty, including: information on job training avail-
ability, rights and duties and social security; vocational training, with on-the-job
training programmes aimed at developing the skills of unemployed, preferably
young, Gypsy men and women; and promoting entry into different types of
employment by encouraging cooperatives and setting-up of small businesses
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Sweden

In January 1993, the Government appointed a parliamentary commission to
review immigrant policy and immigration and refugee policy. One of the main
tasks of the commission will be to study integration aspects, the situation for
immigrants in the employment sector and knowledge of the Swedish language
as a factor influencing integration.

Distinctions based on race, sex or other circumstances mentioned in
Article 2 of the Covenant with effects on the recognition, enjoyment or exer-
cise of equality of opportunity or treatment in employment or occupation are
not allowed in Sweden. In December 1993 the Government presented a bill to
Parliament concerning measures against racist crime, as well as against ethnic
discrimination on the labour market. The bill proposes prohibition of discrim-
ination against job applicants and employees on ethnic grounds and will apply
to the entire labour market. The changes came into force on 1 July 1994.

The basic principle is that the situation of immigrants and refugees on
the labour market must be dealt with in the context of general labour policy,
supplemented if necessary by special measures.

One fundamental principle of the Swedish education system is that every-
body must have access to equivalent education regardless of ethnic and social
background as well as residential locdlity

The Netherlands

Since its inception in 1985, the National Bureau against Racism (LBR) has
given priority to combating racial discrimination on the labour market. This is

reflected in its legal work and in its research and policy-making activities. The
Bureau has systematically built up a body of information for use in advising
policy-makers, civil servants, politicians, employers, union officials, etc. and

for incorporation in LBR publications and the courses which the Bureau runs
or supervises.

In February 1994, the Fair Employment of Ethnic Minorities Act was
adopted by Parliament which obliges employers to produce public annual reports
on the composition of their workforce and draw up plans for the future.

On 1 September 1994, the Equal Treatment Act entered into force. It
prohibits direct and indirect discrimination on grounds of religion, race, colour,
political or other opinion, nationality or social origin, civil status, sex or sexual
orientation. Discrimination is prohibited in the fields of employment (including
vocational training), the offering of goods and services, and educational and
vocational guidance.

A new Commission was established charged with handling complaints
with regard to matters covered by both the Equal Treatment Act and the Equal
Opportunities Act. At the same time, the Equal Employment Opportunities
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Commission was abolished. The Equal Treatment Commission, as it is known,
has the same powers as the old Commission and can, in addition, apply to the
courts to have actions which contravene either act declared unlawful or prohib-
ited or to seek an order reversing the consequences of that action. The Commission
also has the power to make recommendations addressed to the person deemed
to have contravened the act concerned. The new Commission consists of nine
members, including the president and two vice-presidents, and nine deputy
members.

With regard to ethnic minorities, 3,000 persons are to be placed in jobs
in the health care sector and 800 in jobs in old people’s homes. Applicants of
Turkish and Moroccan origin, in particular, who do not have the qualifications
required by law for work of this kind, are being targeted and offered bridging
courses to improve their qualifications

*kk

The preceding part of this article has thus far demonstrated the often vague
generalities and lack of concrete information in States Parties’ reports regarding
non-discrimination. The listing of laws and measures only serves to indicate
what is in place, particularly in terms of protection and promotion. A discus-
sion of the remedies offered when violations do occur and how effective they
are would be more useful in trying to arrive at a clear picture of the actual
situation. It is often the case that the Committee must probe further, requesting
for statistics and detailed accounts of actual cases in domestic courts in order
to gather the kind of input required analyzing the effective implementation of
Article 2, paragraph 2. In its revised reporting guidelines for States Parties, the
Committee asks one all-encompassing question: to what extent and in what
manner are non-nationals not guaranteed the rights recognized in the Covenant?
What justification is there for any differenc&he responses from States Parties
are again typically on the positive side. Understandably, why should a State
Party be willing to discuss the way it is not fulfilling its treaty obligations. It

is important to note that the State Party is expected to discuss the implemen-
tation of each of the rights under the Covenant on the basis of equality and
non-discrimination. Clearly then, discrimination in all its forms is in the ambit
of economic, social and cultural rights, particularly in relation to the situation
of vulnerable groups, including non-nationals and women.

Refugees and asylum seekers belong to the category of the all-inclusive
term ‘non-nationals’. The Universal Declaration of Human Rights under Article
14 states that: “Everyone has the right to seek and to enjoy in other countries
asylum from persecution.” The United Nations Convention Relating to the
Status of Refugees of 1951 defined the ‘refugee’ as a person who, owing to a
well-founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the
country of his nationality and is unable or, owing to such fear, is unwilling to
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avail himself of the protection of that couritniffhe most fundamental rights
protection in this Convention is safeguarding refugees from being returned to
a place where their lives, freedom and rights would be thregtened

In spite of the Convention Relating to the Status of Refugees, refugees are
refused the asylum they seek in many parts of the world. Many are not even
given the opportunity to make a refugee claim and are turned back either to other
countries or worse, to the country of origin where the refugees have escaped
persecution in the first place. Among those who are able to file a claim are those
wrongly refused refugee status because of inadequate protection under existing
procedures, or their lack of information, or the narrow interpretation of the defi-
nition of what qualifies an individual to be a ‘refugee’. The gender-related nature
of persecution suffered by women is recognized only by a few countries, hence
women under such circumstances are refused protection. Refugees who are
accepted into countries of asylum are often discriminated against, are denied
equality with citizens especially in relation to economic, social and cultural rights,
separated from their families and are subjected to racism and xenophobia.

Refugees overseas who have not found permanent homes have an oppor-
tunity to settle in Canada, where every year the government selects about
7,300 refugees for resettlement. The refugees must be interviewed and
processed overseas in a procedure that can sometimes be very long. Refugees
who have not been pre-selected in this manner can also claim Canada’s protec-
tion at a border point or from within Canada. A refugee claim is reviewed
and, if found eligible, it is referred to the Immigration and Refugee Board
(IRB) which hears the claim. In cases where the decision is unfavourable,
there is very limited legal recourée

In relation to gender-based claims, there are two primary areas in which
New Zealand jurisprudence has developed — persecution, and the Refugee
Convention grounds (race, religion, nationality, membership of a particular
social group, political opinion). In a paper prepared for the Symposium on
Gender-Based Persecution organized by the Office of the United Nations High
Commissioner for Refugees in 1996, Rodger P.G. Haines of the New Zealand
Refugee Status Appeals Authority discussed the basic principles of New Zealand
refugee jurisprudence which recognize and address gender issues. The following
information has been extracted from Haines’s paper

“First, New Zealand refugee jurisprudence accepts that persecution
may be defined as the sustained or systemic violation of basic human
rights demonstrative of a failure of state protection. More particularly,
the Refugee Status Appeals Authority (RSAA) in Refugee Appeal
N° 1039/93 ReHBS and LBY (13 February 1995)26 recognized that
discrimination can affect gender-based groups to different degrees and
that the RSAA should consciously strive to recognize and to give
proper weight to the impact of discriminatory measures on women.
The facts of the above-mentioned case show that various acts of
discrimination can deny human dignity and should be properly recog-
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nized as persecution for the purposes of the Refugee Convention.
Second, New Zealand refugee jurisprudence also accepts that there are
four situations in which it can be said that there is a failure of state
protection: persecution committed by the state concerned; persecution
condoned by the state concerned; persecution tolerated by the state
concerned, and persecution not condoned or not tolerated by the state
concerned, but nevertheless present because the state either refuses or
is unable to offer adequate protection.

It can therefore be said that New Zealand jurisprudence explicitly
recognizes that non-state or ‘private’ violence can constitute grounds
for refugee status. Third, the standard applied in New Zealand for
assessing whether there is a sustained or systemic violation of basic
human rights is an international standard — the International Bill of
Rights comprising the Universal Declaration of Human Rights, the
International Covenant on Civil and Political Rights and the
International Covenant on Economic, Social and Cultural Rights. The
RSAAs jurisprudence has been informed by Professor Hathaway’s
theory of persecution based on these instruments and the hierarchy of
rights found in thef. Fourth, as a consequence of applying an inter-
national standard, we have rejected the argument based on cultural
relativity, that New Zealand as a ‘Western’ country cannot assess human
rights in the claimant’'s country of origin”.

Haines’s paper then goes on to discuss at length several specific cases
of gender-based persecution and discrimination brought before the Refugee
Status Appeals Authority of New Zealand. Since only a small part of his paper
is discussed here, the conclusions of the paper cannot be presented because
they would be taken out of context.

Conclusions and recommendations

It was not the intention of this article to discuss failures of State Parties to the
International Covenant on Economic, Social and Cultural Rights to protect
vulnerable groups against racial discrimination, especially since there is no call
for it here. Therefore the conclusions that follow which derive from the expe-
rience of the Committee will not have the benefit of a discussion of their
contexts. The issues related to these conclusions are integral to the effective
implementation of recourse procedures for the protection of vulnerable groups
and of remedies available to them when acts of discrimination are committed
against them.
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1. More and more developed and developing countries are now closing
their doors to refugees. Limited rights of appeal and restrictive inter-
pretations of the Refugee Convention of 1951 and its 1967 Protocol
deprive refugees of international protection. Human rights treaty bodies
are called upon to be more vigilant in monitoring the situation of
refugees and asylum-seekers and to work with States towards solu-
tions that satisfy the requirements of the Convention and its Protocol.

2. Vulnerable groups (refugees, migrants, asylum seekers, minorities,
indigenous peoples) are ignorant of their rights and are often even
more disadvantaged in this regard because of language. Human rights
education programmes should have as wide a coverage as possible to
include the most vulnerable groups.

3. National human rights institutions are better equipped than the courts
in determining acts of discrimination but they offer no effective guar-
antee of redress. The guarantees provided for by law and the authority
given to courts of competent jurisdiction should provide appropriate
and just support to national human rights institutions to ensure that
there are no contradictions in their respective decisions.

4. Redress available through varied national human rights laws and
measures are often inaccessible and/or selectively implemented. The
merits of legal and administrative procedures should be decided upon
with as much transparency as possible and with greater diligence on
the part of the courts which are the principal means available for indi-
viduals to ensure that their basic human rights are respected.

5. Legal processes alone cannot address and effectively rectify racial
discrimination and injustice. A genuine process of accommodation is
needed beyond the legal process to ensure that every individual is
treated with dignity and equality as required by fundamental law.

6. Most refugee claims are based to a certain degree on discrimination
and such discriminatory measures can have a severe impact particu-
larly on women. The special needs of female refugee claimants call
for just as much special sensitivity. Emphasis should be given on under-
standing the ways and means by which women can be persecuted.

7. Health and the criminal justice system remain two main areas of chronic
disadvantage for indigenous peoples. More effective means of rele-
vant information dissemination and education campaign should be
undertaken and pursued with vigour.

8. Rarely do government policy or court decisions make reference to
international human rights standards, so that there is a limited recog-
nition in law and in public consciousness of the international human
rights standards. States Parties are called upon to bring their domestic
laws into conformity with the various international human rights
treaties in compliance with their obligations. In addition, special
training courses should be undertaken for judges and government offi-
cials about the obligations of States under the international human
rights treaties which they have ratified.
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We can begin to address and rectify racism and injustice through the
legal remedial processes that already exist. We certainly have sufficient inter-
national treaties and national laws and administrative measures that can provide
us with the structural framework. What we need to do now is to roll up our
sleeves and start working.

* This article was presented at the United Nations Expert Seminar on Remedies
Available to the Victims of Acts of Racism, racial Discrimination, Xenophobia
and related Intolerance and on Good National Practices in this Field in preparation
for the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance, held in Geneva from 16 to 18 February 2000.
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The World Conference against Racism,
Racial Discrimination,

Xenophobia and Related Intolerance
from the Point of View of a
Non-Governmental Organization

Michael Banton

Social research has made fundamental contributions to the struggle against
racism. The first was to the overcoming of biological determinism in social
affairs. Once many people of European origin thought that the subordination of
blacks by whites in South Africa and the Deep South of the USA was the expres-
sion of natural differences. The conquest of this assumption required research
in social as well as biological science. In the 1920s it was shown that racial
prejudice was not inherited but learned. Then in the 1950s UNESCO-sponsored
research in Brazil described a very different pattern of Black-White relations
This helped the anti-racist movement in the West argue that the so-called ‘race
problem’ could be solved when there was sufficient political will.

Social scientists went on to demonstrate that most of the differences
between peoples are to be traced to cultural rather than to biological causes.
Their achievement was the greater because much social research entails telling
people things they do not want to hear. For instance, Gunnar Myrdal's great
book An American Dilemmaompiled a mass of evidence to contend that the
so-called ‘Negro problem’ in the USA was really a ‘White problem’, that of
living up to the promise proclaimed in the country’s constitatis¥then, in
1948-50, the UN Secretary-General prepared for the Commission on Human
Rights his important memorand@ae Main Types and Causes of Discrimination
and Definition and Classification of Minoritiethe extensive bibliographies
to these studies consisted very substantially of sociological wdrkey made
a vital if indirect contribution through their influence upon informed opinion.

Myrdal's book, along with the findings of research by Kenneth Clark into
the effect of segregation upon Black children, was cited in the US Supreme
Court decision of 1954 outlawing segregation in schooling. Their research proved
very important to the political history of the USA but it was not immediately
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welcomed because it challenged the general public to re-examine ideas under-
lying their everyday life.

With the overcoming of biological determinism there came a stress upon
the influence of ideas. UNESCO's constitution of 1945 declared that ‘Wars
begin in the minds of men’ and went on to state that the recent war had been
‘made possible by the denial of the democratic principles of the dignity, equality
and mutual respect of men, and by the propagation, in their place, through igno-
rance and prejudice, of the doctrine of the inequality of men and races’. At this
time the anti-racist movement had to concentrate upon combating an erroneous
biological doctrine. In 1963, adopting the Declaration on the Elimination of
All Forms of Racial Discrimination, the UN General Assembly ‘affirmed the
necessity of speedily eliminating racial discrimination throughout the world'.

It assumed that racism sprang from doctrines which were generated by social
structures like those of fascism and colonialism.

Another fundamental contribution of social science research has been to
explain why racial discrimination can no more be completely eliminated than
crime can be eliminated, and why, though its incidence can be reduced, the
reduction cannot be so speedy as the General Assembly then hoped. Popular
assumptions and habits can be changed, but programmes for their reform have
often failed. Social engineering cannot call on all the technical sophistication
of aeronautical engineering but it has to cope with a comparable complexity.

Research in the universities threw light on the psychological factors that
are responsible for individual differences in prejudice. People of a certain person-
ality type were found to be predisposed to accept fascist or racist doctrines and
others to be resistant to them. Racial prejudices were associated with low levels
of education, with membership of older age groups, and with downward social
mobility. Then the spotlight shifted to the power of social institutions to give
prejudice and discrimination a customary form, causing these to be taken for
granted. It was shown that racially discriminatory practices could be sustained
in ways that did not depend upon old-style doctrines of racial inequality. Research
workers in the industrialised countries of the West had then to generalise their
theories and techniques so that they could be useful in other regions. UNESCO
encouraged the formation and growth of the International Sociological
Association, which, in 1966, established its Research Committee 05 on Ethnic,
Race and Minority Relations, on whose behalf this memorandum has been
prepared.

The political problem is to expand networks of co-operation, encouraging
competition without allowing it to change into conflict. This has posed acute
difficulties for the new nations of Africa where ethnic tensions have compli-
cated the tasks of nation-building. The world now knows of the tragedies of
Rwanda, Burundi and the Great Lakes region. It is less well-informed about
the success stories in which the descendants of European settlers have found
a place in the newer and more truly democratic societies. Social research has
contributed to these changes by helping people to understand the processes

202



in which they participate that improve on the popular philosophies of the
colonial erd.

That era also led to the formation of so-called ‘plural societies’ where the
colonial power had introduced a new ethnic group into countries like Indonesia,
Malaysia, Guyana, Fiji and Mauritius. Social research has helped identify the
special problems of these societies

The changes that came over the societies of Eastern Europe from the end
of the 1980s led to the breaking of old solidarities. Would-be leaders mobilised
followers by appealing to sectional interests and identities. Some still draw on
out-of-date biology. Not long ago a Russian politician of the old school main-
tained that ‘Any nation, any people, is a manifestation of nature, which must
be respected, with which we must come to terms in the same way as we do
with the sun, with the water, with the &irFor him, nationality was what race
was to an earlier generation. Social science can now explain how it is that
sentiments of nationality, like those of racial identity, are the product of society,
not naturé

The break-up of the former Yugoslavia was wrongly attributed to the
revival of ancient hatreds. Research has demonstrated that the maintenance of
political structures like that of Yugoslavia depends upon bargaining between
ethnic or national elites, and this is upset when one group destroys the equi-
librium. It has shown how movements can be mobilised for confrontation, and
how people can then believe things, and do things, of which they would not
previously have been capable. Growing concern for personal security enforces
ethnic alignment and can lead to atrocities such as those of ‘ethnic cleansing’

The dissolution of empires and of federations exposes minorities to new
threats. This was sadly exemplified by the attacks on Roma in Kosovo, but it
is a more general consequence of certain kinds of political change. The govern-
ments of the new states established as a result of the break-up of the USSR,
like the governments of the plural societies just mentioned, have had to draw
up constitutions, adopt national languages, declare national holidays, select
national anthems and take other measures to cultivate national unity. An unin-
tended consequence is to increase the isolation of the minorities within their
borders, some of which then seek to secede. However, such considerations do
not explain traditional discriminations like those against the Burakumin in Japan
or the tribes and scheduled castes in India.

Social research has shown how most social policies have unintended
consequences, many of which are not foreseen. This has been demonstrated
many times in studies of the plight of indigenous peoples. Even as simple an
example of development as the building of a road can have seriously detrimental
consequences for an indigenous people living, or herding animals, in its vicinity.
When new technology is introduced there are many unintended consequences.
Women may not be in as good a position as men to avail themselves of the new
opportunities and female members of a disadvantaged group can suffer discrim-
ination on account of both their ethnic origin and their gender.
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Research in many countries has cast light upon the circumstances of
migrant workers and members of their families and upon the processes of immi-
grant adaptation to new surroundings. The questions of whether there can be a
non-racist immigration policy and of the extent to which the economic needs of
the ‘host society’ should determine the number of immigrants admitted are polit-
ical issues, but social research can help establish the relevant facts, illuminate
the issues, and measure the effect of restrictive policies upon the attitudes of
the majority population towards those admitted. It can identify ways in which
attitudes towards immigration and racism relate to views about family and gender
relations, economic disadvantage and other class related factors, as well as to
questions of culture, identity and the politics of belonging.

Much recent research shows that discrimination can be a product of insti-
tutional structures, notably those of recruitment to employment. It has given rise
to the expression ‘institutional racism’ which has gained currency in the last thirty
years. Since governments are often conscious that they will be soliciting votes
at the next election, they would prefer to overlook discrimination in the job
market. The initiative taken by the International Labour Organisation is therefore
noteworthy. It has sponsored a series of experimental studies planned for eleven
countries, mostly but not entirely in Europe. A good example is the investigation
carried out in the NetherlandsWhen this technique cannot be employed, the
next best course is to survey members of victim groups and ascertain what their
experience has been, as has been done in SWellgirracist measures can be
an element in more general policies for the promotion of equal opportunities in
employment.

Discrimination in access to housing has been no less important. Research
has shown that there was little racial segregation in the residential areas of the
northern cities of the USA until after the First World War. Segregation was then
promoted in order to maximise the profits which real estate agents and landlords
could draw from a divided market. Residential segregation is now taken for
granted by many Americans. It sustains inequalities of access to education and
social services and it helps transmit these inequalities to the next gerledation
is no surprise, therefore, that a significant component of the research into the
sources of racial inequality in industrial societies has focused on educational insti-
tutions? It has attached particular importance to the ways members of racialised
groupings are constructed in the media as well as in school textbooks and various
forms of official discourse. A comparable field of specialist inquiry has been
research into ethnic inequality in health. Persons from foreign countries may
suffer more from certain diseases, have greater difficulty securing access to health
care, and have a different life expectancy.

Research workers’ findings are published in academic journals, but from
time to time there are attempts to summarise them and expound their signifi-
cance to a wider public, or they influence the findings of governmental or
official reports, like those of the Frenttaut Conseil a l'intégrationthe US
Presidential initiativéne America in the 2Lentury or the Runnymede Trust's
The Future of Multi-Ethnic BritainWhether the press and television amplify
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the message of social research for a general public can depend upon what else
is ‘news’ at the tim&. Social research has shown how in the items of news
they choose to feature, the words they use, and the pictures they reproduce, the
media can further the dissemination of racism. The study of how groups come
to be racialised is a major topic in the analysis of discourse.

The social research which has the most immediate impact is that which
furnishes facts on developments that can scarcely be ignored, like studies of
comparative birth and death rates showing that some ethnic groups are growing
in size faster than others. Demographic research may point to politically uncom-
fortable conclusions, like the desirability of immigration if a country is to be
able to pay pensions to an ageing population. In France it was for a long time
uncertain whether the Institut National d'études démographiques would be
allowed to conduct a survey which distinguished French citizens according to
their parents’ countries of birth. The research eventually went ahead and the
findings now provide a factual basis for the anguished debate about whether
persons of North African or West African ethnic origin resident in France can
be recognised as ethnic minorities

As will be apparent from the foregoing, one of the main contributions of
sociologists has been the conduct of social surveys which have shown the effects
of discrimination on minorities. More adventurous research has attempted to
evaluate the effectiveness of different strategies for peace-making in situations
of conflict and for the reconciliation of former enemies. Many governments
now arrange for the monitoring of their training programmes and other race
equality policies in order to discover what works best.

Most of the members of RCO5 of the ISA are academic sociologists. Few
of them have personal experience in the application of their more theoretical
studies, but recent history suggests that their research will influence the ideas
of the coming generation. If they are encouraged to do so, academic sociolo-
gists could make more practical contributions to the resolution of the sorts of
issue which will be considered at the World Conference.
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The Condition of Persons of African Descent
in the Americas: Marginalization on the Basis
of Race and Poverty

— Attitudes towards Cultural Identity

Edna Maria Santos Roland

Introduction

To open the discussion on the condition of the Afro-Americans in the Latin
America and Caribbean Region, focusing on their marginalization on the basis
of race and poverty, and on attitudes towards cultural identity, it would be useful
to begin by reviewing some basic concepts in the general debate about racial
discrimination.

As Michael Banton points out in his background paper “The causes of,
and remedies for, racial discriminationthe International Convention on the
Elimination of all Forms of Racial Discrimination (ICERD) was issued at a
moment when colonialism and its associated segregation and discrimination
were at the centre of the world debate, and a speedy elimination of racial
discrimination was expected as a result of United Nations Member States action.
However, colonialism and doctrines of racial superiority were the only two
causes of racial discrimination mentioned in the preamble paragraphs to the
convention. Dramatic changes have occurred in the world since ICERD was
issued, which have demonstrated the narrowness of such a framework to analyze
racial discrimination. Even after the end of apartheid and colonialism, a number
of bloody ethnic and racial conflicts have emerged, especially in Europe and
Africa, attracting world media attention. And whilst the media concentrates on
the most dramatic and gross current violations, we forget the chronic violations
suffered by millions of people in the world, including the Afro-Americans.

In his background paper, Banton updates the list of different types and
causes of discrimination, discussing with precision the changing circumstances
related to the new communication and transport facilities that weakens the
processes of assimilation of migrants in their new socfetids regards
economic, social and cultural rights, he discusses the changes in the labour
market and immigration policies related to globalization; discrimination in the
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workplace and its causes; provisions of remedies by the civil law as compared
with criminal sanctions; segregation in housing that may arise as an unintended
by-product of actions by private persons; and de facto segregation in the school
system. He also analyzes the circumstances under which collection of ethnic
data may be justified and the need for codes in advertising and for journalists
regarding the representation of cultural diversity of the country and of other
peoples.

Banton observes that the ICERD preamble presents racial discrimination
as a social sickness, while Article 26 of the International Covenant on Civil
and Political Rights (ICCPR) presents it as an unlawful behaviour for which
one or more individuals are accountable. He considers these descriptions inad-
equate, affirming that, as demonstrated by the fact that all over the world native
workers resent competition from immigrants, the disposition to discriminate is
universal and does not represent a form of pathological behaviouecent
paper by the International Council on Human Rights Policy differentiates
between the natural tendency of individuals to identify themselves with the
group to which they belong and exclusionary behaviour. The latter has the
following characteristics, which are often progressive: pride in the achieve-
ments of ‘our’ nation, or clan; perception of others as outsiders; belief that
different groups and their members are less deserving, inferior, less human, or
not truly human; pathological projection of one’s sense of identity excluding
others and denying their humarfity

To demonstrate that discrimination is not necessarily illegal, Banton refers
to anti-discrimination laws that permit favourable treatment for the disadvantaged
groups and he also affirms that discrimination is not necessarily immoral, giving
as an example the reservation of the position of priest to male persons, which
although discriminatory on grounds of sex, might be justified on religious
grounds. The term *“discrimination” thus encompasses very different kinds of
actions, which, without evaluation of their consequences, may be treated as similar.
In one case, equality may be promoted whilst in the other, discrimination may
result in inequality and impairment of enjoyment of a fundamental freedom in a
social field of public life. In spite of the fact that the term “discrimination” has
been used as “positive discrimination” or just “discrimination” to refer compen-
satory measurésto avoid semantic and political misunderstandings, it would
appear preferable to restrict the use of the word “discrimination” to the meaning
defined in Article 1, paragraph 1, of ICERD. As defined by Article 1, paragraph
4, the term “discrimination” should not be applied to the special measures taken
to promote equality, with the restrictions imposed therein. The exclusions referred
by Article 1, paragraphs 2 and 3, allows for legislation that has been enacted
especially by European countries that as pointed by the Special Rapporteur of
the United Nations Commission on Human Rights increasingly discriminates
against immigrants and refugees from developing countries and Eastern Europe.

In his background pap&rTheo van Boven considers that in the context
of the World Conference against Racism, Racial Discrimination, Xenophobia
and Related Intolerance (WCAR) in 2001, the United Nations is facing a very
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different situation as compared to previous conferences when apartheid evoked
general condemnation and rejection. With “Pandora’s Box” now open, it will
be difficult to reconcile the diverse and opposing intefesézial discrimina-

tion can no longer be treated as a matter of foreign policy or a South African
problem, it is the problem of every Member State. The struggle against apartheid
acted as a sort of “ice-breakérin fighting violations of human rights and was
instrumental for the promotion of a global strategy.

At the global level, areas of major concern are the explosion of ethnic
conflicts and related violence with the return of notions and practices of national
or ethnic exclusivity, the phenomenon of xenophobia, and victims of double
discrimination. The main agenda for continuing action are acceptance of inter-
national instruments and procedures, national institutions to combat racism and
racial discrimination, law enforcement, effective recourse and redress for victims,
teaching and education, and the use of communication media and thternet

In a recent working paper, Paulo Sergio Pinheiro states that in 1980 it
became clear that racism and racial discrimination “often resulted from inequitable
distribution of political and economic power within societies and that in conse-
guence, the enjoyment of economic opportunities was an important target”

Gloria Steinem gives a different view in the repBeyond Racism
— Embracing an Intetependent Futureconsidering that racism grew up as a
justification for the take-over of the land and the means of prodtiction
According to this theory, the persistence and mutation of racism is related
directly or indirectly to the fact that the groups that are discriminated against
are denied access (or equal access) to essential means of life, such as land,
jobs, housing, education, family planning and health sef¢iddse poverty of
discriminated groups results from racism, which is in turn related to the distri-
bution of resources. Social exclusion is one of the facets of contemporary
racism. Whether racism be a cause or a result of poverty, it is clear that to
combat racism, we have to combat poverty and vice-versa, notwithstanding the
importance of other actions to combat racist ideas and ideologies.

Considering the analysis and recommendations presented by Pinheiro, the
following appear to be most relevant to Afro-Americans in the Latin American
and Caribbean context: a) the denial of racism, understood both as denial of the
facts or denial of the interpretation of the facts; b) the (un)rule of law and racism,
focusing on the right to education, decent living conditions, fair salaries and
other economic and social rights; c) representation in public administration and
positions of power; d) specific protections and compensatory policies; e) legis-
lation against racial bias in employment, discrimination in pay and incentives,
discrimination in the workplace; f) legislation aiming to curb police violence;

g) the reform of legal systems to avoid discrimination, especially in the crim-
inal justice system; h) development programs with a human rights perspective
to eliminate racial discrimination in employment, education, credit services and
other entitlements; i) the redressing of the effects of past discrimination against
persons of African descent, including the legal implications of the slave trade;
j) tackling pervasive gender discrimination intertwined with other forms of
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discrimination; k) a review of the racial effects of government policies, and
especially the action of the military, the police, the law and the éourts

Beyond Racism — Embracing an Interdependent Fytooposes eight
strategies to create a “virtuous circle of change” as opposed to a “vicious circle™:
1) securing a baseline of legal equality and effective remedies for discrimina-
tion; 2) promoting access to educational opportunities; 3) gaining access to
economic, entrepreneurial, employment and training opportunities; 4) using
political power and patrticipation; 5) challenging the media to provide better
and more in-depth coverage of issues, needs and contributions made by people
of African descent or appearance; 6) appealing to moral authority; 7) using the
arts to speak to our sensibilities as human beings; 8) engaging, supporting and
promoting the use of human rights values and instruiemt®e report targets
Brazil, South Africa and the United States of America, however we may find
below that these recommendations may also be applicable to the Latin America
and Caribbean Region as a whole.

The reportThe Persistence and Mutation of Racigiscusses a very
important issue in the context of Latin America and the Caribbean: the issue of
denial. It establishes a typology that goes from denial in good faith (“ didn't
know") to outright lies, deliberate denial through falsehoods, misinformation or
evasion. The States may deny the existence of racial minorities in their territo-
ries, or a fact may be admitted but its racist motives or meanings denied. The
discriminatory racial effects of a policy are denied under the pretext of social
and economic inequality. Euphemisms may be used to hide racism. Rational
explanations may be used to deny moral responsibility or may keep the focus
exclusively on juridical equality or equality of opportunity, without considering
the real circumstancés

Overview on the situation of
Afro-Latin Americans and Caribbeans®

Many Latin American states do not collect data on the race/ethnic background
of their population. This fact appears to be associated to ideologies on the
whitening and dilution of African physical and cultural heritage, as elaborated

by many authors in the regién

The figures of the Latin American and Caribbean population of African
descent have been drastically underestimated in the continent. However,
according to existing information, the demographic weight of the Afro-American
population varies significantly: in some countries the Afro-Americans may
constitute a minority scattered in rural communities in regions of difficult access,
in others they may be almost invisible and dispersed mainly in urban areas,
they may constitute a large proportion of the population both in rural and urban
areas, or they may be the great majority of the population, as in the Caribbean
region.
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During the colonial period, the imbalance of gender proportions of
Europeans and Africans and the sexual subordination of both African and
Indigenous women, encouraged race mixing in the continent, giving birth to
the peculiar ideological construction of Mestizos, or Crégléisrough which
the “whitening” of the population would be reached. The small proportion of
Europeans determined the manipulation of race classification in such a way that
people would be perceived as “passing” to a lighter tone: a pigmentocracy was
built so that one’s hierarchical position would be determined in relation to the
darkness of one’s skin. It should be remembered that besides the mixing of
Europeans with African and Indigenous women, there was mixing between
Africans and Indigenous, resulting irsambo(or cafuzq in Brazil) population.

Ideas of “racial democracy”, “cosmic race” and “hybridigmivere
forged, disguising the violence, the roughness, the fierceness under which the
so-called mixing of races occurred.

Pérez Sarduy and Jean StuBle®nsider that in Latin America we can
distinguish three forms of political system: those where one dominant segment
of the population claimed that its racial or ethnic identity was the only legiti-
mate one in the nation (Puerto Rico, Dominican Republic, Mexico and Andean
countries); those where new power élites sought legitimacy by promoting a
synthetic national culture, discouraging racial or ethnic thinking (Brazil, Cuba,
Colombia and Venezuela); and those where groups had a share in the political
life of the nation in proportion to the size of their population (Belize).

Throughout the continent, the abolition of slavery was carried out with
no consideration for the survival needs of the ex-slaves. Concentration of prop-
erty of land in the hands of small élites is one of the most serious social
problems in the continent, as the great majorities of indigenous, Mestizos and
Blacks do not have access to or the legal property of the land. Poverty is not
produced by spontaneous generation: poverty results from the expropriation
of means of living and production: land, material goods, financial resources,
knowledge and human capacitie§ he economic and power relations existing
in the continent make it the region with the highest level of inequality in the
world. In order to guarantee the human rights of the Afro-Americans, it is
essential to concentrate on some main areas of concern.

According to the Economic Commission for Latin America and the
Caribbean (ECLAC), in 1998, Latin America and the Caribbean had an esti-
mated population of 499,447,000 and the Black and mixed population in 18 of
35 countries listed was146,084,651. It should be clarified that the meaning of
“mixed” population may not be the same, in terms of their ancestry, in the
various countries of the region. In fourteen states, the census does not ask about
racial (African) origin, making their population of African descent invisible
However, eight of these states do collect information about their indigenous
population, making it clear that invisibility is a process that is mainly related
to the Afro-Latin Americans.

211



The following countries do not collect information about the racial African
origin in the Census: Argentina, Bolivia, Chile, Costa Rica, Ecuador, El
Salvador, Guatemala, Honduras, Mexico, Nicaragua, Panama, Paraguay, Peru
and Uruguay. While most of these countries collect information about their
indigenous population, Argentina, Costa Rica, El Salvador and Uruguay do not
collect any ethnic information at all in their censuises

Although we did not find estimates for Argentina, Chile, El Salvador and
Guatemala, we can classify the remaining countries in Latin America into two
categories: 1) countries where the Afro-American population is a minority,
within a range of 2% to 10%: Bolivia, Costa Rica, Ecuador, Mexico, Paraguay,
Peru and Uruguay; 2) countries where the Afro-Americans are a large propor-
tion or a majority of the population, ranging from 30% to 90%: Brazil, Colombia,
Cuba, Honduras, Nicaragua, Panama, Puerto Rico, Dominican Republic,
Venezuela and Guyana. The other Caribbean countries are well known as coun-
tries of populations of almost entirely African descent.

Interestingly enough, the absence of information has been instrumental
in the production of a European and a Mestizo image of certain parts of Latin
America: while Argentina, Uruguay, southern Chile and south Brazil are some-
times thought as the Euro-Latin America, Mexico, Guatemala, the Andes and
the Amazon Basin are seen as the Mestizo Am&rica

Although we were unable to find general data for the continent disaggre-
gated by race, life expectancy for Latin America is 68.7, and varies considerably,
ranging from 56.6 in Haiti and 59.3 in Bolivia to 76.3 in Costa Rica and 75.3
in Cuba. Infant mortality rate is low in some countries, 13.7 per thousand in
Costa Rica, 11.8 in Cuba, and 14 in Chile, close to figures in the developed coun-
tries; it is average in Peru (55.5),Brazil (57.7), Nicaragua(52.3), Ecuador(49.7),
and Guatemala (48.5), and very high in Haiti (86.2) and Bolivia (75.1). The rates
are higher in the rural areas due to the lack of safe water, sanitation and adequate
primary health services. 2,250,000 women deliver without medical assi&tance

Education is critical; instead of being an instrument of promoting equality,
very frequently the education system is an instrument to reproduce inequalities.
Although there was a great increase in enrolment, there was 13% illiteracy in
1995. However, the main problems are repetition and evasion, which are asso-
ciated with the socio-economic level and area of residence (rural/urban). One
third of children in Central America show serious symptoms of malnutrition,
resulting in reduced stature and problems in séhool

Problems in Latin America are intensifying, and worse, social indicators
are getting further behind other developing regions such as South East Asia as
a result of adjustment policies. Disparities are so great, that Latin America is
being called the anti-exemplary c&séccording to Patringg ethnic concen-
tration of poverty and inequalities are increasingly being recognized in
development literature. A revision of studies from six Latin America countries
that estimated the cost to an individual of being in an economic minority found
that in most cases much of the income disadvantage of minority group workers
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is due to what economists call “lower human capital” endowments. Although
an increase in schooling levels would lead to a significant increase in earnings,
it is recognized that the monetary benefits of schooling are lower for minority
group populations. Five countries in this study refer to indigenous populations
and one refers to three studies of racial discrimination in Brazil, regarding
Afro-Brazilians. In spite of the lack of data in the majority of countries, the
existing ones demonstrate the acute internal disparities and the disproportionate
burden of being an Afro-Americén

In spite of having a National Institute to Combat Discrimination,
Xenophobia and Racism as well as important Acts offering reparation of moral
and material damages occasioned by discriminatory acts or omissions, the
detailed 15 report presented by Argentina concentrates on indigenous groups
and intolerance related to Jews, and has only one single reference to a case of
a Black Brazilian who made a complaint on the hotline set up by the National
Institute against Discrimination, Xenophobia and Racism (INADBesides the
descendants of the Africans in the colonial period (estimated at least 8,000 in
Buenos Aires), Argentina has migrant communities originally of Cape Verde,
Uruguay, Brazil, Peru, Dominican Republic and migrant Africans from Mali,
Nigeria, Angola, Liberia, Senegal, Sierra Leone and Guinea. The estimated total,
given by the communities themselves, is 66,300 p&oelucation, health,
housing and basic services such as electricity, heating, telephone training and
employment for the youth are priorities. Some women from the Dominican
Republic are obliged to survive through prostitution. Education and adequate
training are key issues for all women.

Bolivia makes no reference to Afro-Bolivians in its"li@port to the
Committee on the Elimination of Racial Discrimination (CERLRacial discrim-
ination is presented as a legacy of the past towards the Guarani people, who
survive in inhuman conditions of semi-slavery. According to Alison Speéding
Afro-Bolivians were a considerable minority throughout the colonial period and
intermarried with both Creoles (native born ‘White’ people) and native Andean.
Today there are only a few regions in the provinces of Northern and Southern
Yungas in the Department of La Paz where a visible minority can be found. Over
the past ten years a Black consciousness movement has surfaced and requests
have been made that the Afro-Bolivians be counted in the census. There are
considerable class differences between urban and rural Afro-Bolivians. For the
latter, environmental deterioration, low prices for agricultural produce, and
US-sponsored demands for the eradication of coca cultivation are problems shared
with the other peasant inhabitants of the region. Attempts to organize protection
of their interests separately from non-blacks created ethnic conflict and were
abandoned

Brazil has the largest Afro-population in the continent (75 million
in 1998), of which 10 million are illiterate, constituting 67% of the total illit-
erate population in Brazil. While 8% of the White population are illiterate,
21% of the Afro-Brazilian are in this condition. Brazil ranks 70 in the Human
Development Index (HDI), calculated by UNDP for 174 countries. The same
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methodology has been used by the project Atlas Afro-Brasiéiraletermine

the HDP for the White and the Black populations in Brazil: the White HDI is
49 and the Black 108. Life expectancy for the period 1990-1995 was 70 for
the White population and 64 for Blacksincome indicators are respectively
0.74 for the White population and 0.60 for the Black populétion

Recent research made by INSPIR and DIEE8Esed on data collected
by the Surveys of Employment and Unemployment found consistent income
disparities between Black and non-Black workers for all six metropolitan areas
investigated. In addition, the Black population has a higher rate of participa-
tion in the labour market, starts working at an earlier age and remains in the
workforce for a longer period, whilst unemployment rates are much higher.

There are consistent and dramatic disparities in health between the Black
and White populations, as regards infant mortality (62 and 37, respectively, for
Afro and White Brazilians), maternal mortality, mortality by external causes
and access to the health system. In spite of having approved a program for
sickle cell anaemia, a genetic and serious disease of high incidence in the
Brazilian Black population, the Brazilian Ministry of Health left it on paper.
Aids, hypertension, high prevalence of female sterilization and septic/illegal
abortions are important health problems.

Pursuant to the promulgation of the 1988 Constitution that declared racism
an unbailable and unprescritible crime, and established that the State will protect
the manifestations of the popular, indigenous and Afro-Brazilian cultures, there
has been a significant production of legislation at the national, state (province)
and municipal levels. Also, as a result of the continuous denunciations by the
Brazilian Black Movement, a growing amount of research is starting to unveil
the unlawful and immoral racial inequalities in the Brazilian society. Despite
the fact that 511 quilomb&scommunities have been mapgedoday, twelve
years after the Constitution recognized the right to property of these commu-
nities — who have remained on their land for centuries — only a few have indeed
obtained their titles. Due to lack of regulation, conflicts between different
governmental branches, pressure from companies and individuals interested in
“ancestral” lands, and lack of political will, the majority of the communities
have not yet gained their rights.

In 1996, the Federal Government approved the National Program of
Human Rights that has a section regarding the Black Population. Although a
number of initiatives have been taken at national, state and municipal levels,
the key issues remain to be confronted: access to land, education at all levels
and especially at university level, access to higher grade jobs, access to capital,
equity in the justice system, adequate housing.

In spite of the barriers encountered by Afro-Brazilians when attempting
to access the judicial system, this population is increasingly looking for justice
in cases of racial discrimination. However, according to the Preliminary Version
of the 14 Report to be presented to CERD, jurisprudence has been wavering,
revealing in many cases the absence of the basic values proposed by ICERD
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and the Brazilian Constitutiéh Through its decisions, the judiciary power in
Brazil reveals the discriminatory views of many of its members, views that are
deeply embedded in the hegemonic Brazilian culture. Violence against the Black
population, usually perpetrated by state agents, targeting especially those in
more vulnerable conditions — slum dwellers, street children, institutionalized
youth — is well known internationally. On top of this, Blacks now face the
growth of “hate speech” on the Internet as well as threats and bombings targeted
at human rights militants and organizations.

According to the 1% periodic report of Chil&, racial discrimination
refers to indigenous groups. Africans are only mentioned once under the
euphemistic label of “African immigrants” (referring to the colonial period)
who have been absorbed in the general miscegenation. We were unable to obtain
any other information on this State Party.

While the & and 9 Reports presented by the Colombian Governritent
inform that the Afro-Colombians comprise about 6 million inhabitants,
accounting for 16% of the total population, the Departamento Nacional de
Planeacion has estimated (1998) that the Afro-Colombian population amounts
to 9,715,940, comprising 56% of the total populdticBome Afro-Colombian
communities speak their own dialects such as Palenquero and Creole and the
Constitution recognizes the languages and dialects of ethnic groups and stipu-
lates bilingual education. Ethnic information was collected in the 1993 census,
however the question concerning ethnicity was presented in such a way that
people did not always identify themselves — especially those in the cities — and
the figures obtained were very Iiwin spite of the lack of precise data for the
Afro-Colombian population, the National Development Plan for the Afro-
Colombian Population has information on differences between regions with
high and low concentrations of Afro-Colombians. While 77.5% of births are
assisted by doctors in the regions of low concentration, only 66% are assisted
in the “high” regions. Although the average life expectancy for the “low” and
“high” regions are similar (71.0 and 69.9 respectively), the disparity between
departments with the lowest and highest concentration is enormous: Bogota: 69.7
and Choc6 53.7. While 80% of domiciles have access to running water in
Columbia, in Chocé only 25% have access.

Regarding the Qto 12" reports, the Committee has manifested its appre-
ciation of Cuba’s policy of promoting blacks to managerial positions at all
levels and has requested that in its next report it provide fuller information on
the demographic composition of the population. The Committee also requested
the Government of Cuba to provide, in its next report, information on the
number of complaints of racial discrimination, the outcome of the prosecution
cases and the redress provided to persons affected.

In its 4" to 8" reports, the Dominican Republic presents quite a defensive
position: instead of giving data to back up its claims of the non-existence of
racial discrimination, especially against Haitians, the report limits itself to rhetoric
denial, preferring to accuse NGOs of needing a pretext to exist. As “proof” of
non-discrimination, it is affirmed that the thousands of Haitians expelled for
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being undocumented, return the next day. Emphasizing the non-existence of
ethnic minorities, the report informs that the last 1992 census did not mention
colour, following United Nations recommendations [sic]. The report goes on to
affirm that racial discrimination between Dominicans, if it ever existed, has
disappeared as a form of social pathofag®f course, this statement does not
address xenophobia and social exclusion, contemporary forms of racism.

The Concluding Observations of CERD on Guatemalaieort (1997)
refer to the end of the civil war and to the practice of racial discrimination
especially against indigenous populations, but makes no reference to the Black
population. We should note here, nevertheless, the existence of a Garifuna
women’s organizatioh.

Africans represent 231,330 of the total population of Guyana of 758,619,
and are thereby the second largest group in the country. Political and social life
is marked by ethnic tensions between Guyanese of African and East Indian
descent.

The core document presented by Honduras to CERD acknowledges eight
cultural groups — among which the Garifuna and the Misquitos — totalling 463,700
persons. According to this document, the Garifuna represent over half of this
figure®. other estimates give figures as high as 300:00le Misquitos are
approximately 35,000. These groups are made up of people of African descent
although this fact is not mentioned in the Honduras government document. This
document recognizes that these groups live in severely disadvantaged areas,
characterized by limited access to social services, a shortage of road networks
and a subsistence economy. As these groups retain their languages, bilingual
education is an important issue. Unemployment and under-employment are high,
and migration to the U.S.A. has increased. With a high proportion (70%) of the
population below the poverty line, the Garifuna are one of the most disadvan-
taged groups. Garifuna communal lands have been illegally expropriated and
there have been conflicts over fishing areas. Land conflicts have also taken place,
involving military officers, peasants searching for land titles and those protecting
private capital interests. The Honduras definition of the social function of land
and proof of occupation is in opposition with the traditional ecological practices
of the community. Malnutrition, early pregnancy, sewage, and water contamina-
tion present big problems. Malaria, dengue, diarrhea and parasites are endemic
and hypertension is also widespread. The Agrarian Reform Law is affecting the
future of Garifuna communities, as they remain without title to their fands

Jamaica has not submitted a report since 1985 because it has not yet
adopted the legislation required to implement article 4, but the country repre-
sentative informed that in the past light-skinned people had been preferred for
certain jobs, but this was no longer the ¢ase

Nicaragua’s 8to 9" reports refer to Article 5 of the 1987 Constitution
that enshrined the principle of political, social and ethnic pluralism, recognizing
for the first time the existence of indigenous populatibsmong the ethnic
groups mentioned are the Mestizos and Creoles, who are both of African descent,
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however this is not specified. The concept of autonomy is fundamental for the
ethnic groups in Nicaragua and bilingual education is an important issue.

The 10 to 14" reports presented by Panama recognize the fact that
members of Black and Asian minorities do not fully benefit from the rights
protected by ICERD. However, the report of Comunidades de Ancestria
Africana estimates that Afro-Panamanians make up to 77% of the popdtation!
The distinction between Antillanos (Chombos, West Indians) and Negros
Nativos is important for the ethnic dynamics of the country, as it is related to
difference of language, culture, skin colour and nationalism. The pan-African
leader Marcus Garvey played an important role in the lives of Panamanian
workers. The Afro-Panamanians were particularly hard-hit during the US inva-
sion in 1989-90 during which many lost their homes, others “disappeared” and
many were killed. The invasion exacerbated problems regarding public services
such as health and education. The importation of workers during the construc-
tion of the Canal was a strongly gendered process with a majority of men,
although the authorities allowed the migration either of family members or of
single women especially from the French Caribbean to reach a better gender
ratio. West Indian women have a strong heritage of participation in all aspects
of social life>.

Paraguay has not ratified ICERD. There is scarce information about
Afro-Paraguayans. A micro-study published by the Minority Rights Group
International focuses on the Community of Cambacua, made up of 300 families,
roughly 2,000 individuals, who, thirty years ago, was dispossessed of over 90%
of its land by the State. The Paraguayan Constitution recognizes the indigenous
peoples and their right to land and to practice their culture but it does not
recognize the existence of the Afro-Paraguayans. There should be constitu-
tional recognition of their existence, investigation of the violent removal of
the community from its land and restitution or compensation for their loss of
the lan@.

Peru carried out in 1993 the first census of indigenous Communities in
Peruvian Amazonia, as part of the National Population and Housing Censuses.
In spite of recognizing the multiethnic and multicultural nature of the Peruvian
nation, Peru has no official information on the racial make-up of the country’s
population. The 18report to CERD focuses mainly on legal measures with
little attention to real conditions, and addresses exclusively issues concerning
the indigenous peopl&sThe report Comunidades de Ancestria Africaieati-
mates that the Afro-Peruvian population represents between 5% and 13.5% of
the total. Education, health, basic services such as access to electricity, safe
drinkable water and sewerage are priorities. Drug addiction is emerging as an
important issue affecting youth in the poor communities of Lima, and small-
scale drug dealing offers a source of revenue in the absence of other income.
The Agrarian Reform Laws of 1970 that gave access to 2-6 hectare lots, bene-
fited Afro-Peruvians. However, the centralization of financial resources for
infrastructure carried out by FONCODES“Embracing an Interdependent
Future” has had a negative impact on the Afro communities, as they have better
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access to local governments. Programs of poverty alleviation have tended to
focus on the indigenous groups.

According to the report Comunidades de Ancestria Africana, INE, the
National Institute of Statistics of Uruguay, included for the first time a question
about racial origin in the Domicile Survey and counted a Black population of
6% in Uruguay, making up 189,000 persons. The majority of Afro-Uruguayans
are non-qualified workers in the construction industry, domestic services and
cleaning and porter services. There are a lot of Afro-Uruguayans in the informal
sector and many are self-employed as plumbers, carpenters, electricians,
mechanics and musicians. Unemployment is high among youth. Whilst the
majority complete primary school, only a few go to university. Respiratory
diseases, asthma, hypertension and diabetes are the most prevalent health prob-
lems. Tobacco consumption is high and dental health is an important problem.
Teenage pregnhancy and alcoholism have affected many families and there are
cases of AIDS. Many families are headed by single mothers. The quality of
housing is a problem for both those who live in the capital, where the houses
are deteriorated, and those who live in other areas, where conditions are poor
and there is no access to safe water and sewérdibe concluding observations
of CERD to the 12to 15 reports consider that the information about ethnic
groups has been insufficient, and express particular concern for the situation of
Afro-Uruguayan women, who are victims of double discrimination. They also
recommend the State Party adopt special measures of protection for members
of the indigenous and Afro-Uruguayans communities. The Committee recom-
mends approval of legislation prohibiting racial discrimination, measures to
facilitate access to the judiciary system and programs in the fields of education,
culture and informatich

Recommendations

The recommendations proposed herewith are based 1) on the ideas of Bernardo
Kliksberg, who considers that equity is good for the economy as it influences the
national rates of savings, increases the investment in the formation of the human
capital, has positive effects in technological development, strengthens the social
capital (shared values, mutual confidence, social norms and institutions, etc.) and
improves the governance; 2) on the concept that the Afro-Americans constitute a
significant portion of the population of Latin America and Caribbean and that they
have been destitute of basic living conditions since the time their ancestors were
brought as slaves to the new world. In order to include this population as an impor-
tant asset to the development of the region, public policies should stop promoting
the privileges of the small racial élites of the continent and start focusing on the
needs of the Afro-Americans, developing clearly defined policies. Adequate
compensation should be provided to counteract the vicious circles of inequalities
that are reproduced and reinforced by various social mechanisms, maintaining this
population in inhuman and unacceptable standards of living. The recognition of
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the dignity and the inalienable human rights of the Afro-Americans implicate the
recognition and fulfilment of their economic, social and cultural rights through
the implementation of policies and programs at the national, regional and global
level.

International Convention on the
Elimination of All Forms of Racial Discrimination
(ICERD)

The following countries in the Latin America and Caribbean region have not yet
ratified ICERD: Belize, Dominica, Granada, Guadeloupe, Honduras (in process),
Paraguay, and St. Kits and Nevis. The preparations for a World Conference against
Racism should be a strong incentive for all remaining States in the region to
ratify the Convention.

Only the following State Parties have made a declaration regarding
Article 14, recognizing thus the competence of the Committee to receive and
consider communications from individuals and groups, claiming to be victims
of a violation of the rights set forth in ICERD: Chile, Costa Rica, Ecuador,
Peru and Uruguay. The region should set itself the goal of arriving in South
Africa with the largest possible number of States recognizing this competence
of the Committee.

Data production

It is essential that all countries in the region acknowledge the existence of their
population of African descent, collecting and analyzing relevant information to
determine their living conditions and the amount of expropriation to which they
are subject. Race/ethnic information should be properly collected in the National
Censuses and National Domicile Surveys, addressing issues like employment,
education, health, housing, sanitation, access to land, credit, etc. Advice from
Afro-American organizations should be sought in order to shape appropriate
guestions concerning ethnic origin. The information collected should be duly
analyzed and disseminated to a large audience, including the UN system, multi-
lateral institutions, cooperation agencies and representative Afro-American
organizations. It is also recommended that indicators of living conditions, such
as the HDI, be calculated, in order to compare the human development of the
Afro-Americans to the non-Afro population. In countries like Brazil, that, as a
result of great pressure from the Black organizations, already have significant
databases about their Afro population, governments need to go beyond rhetoric
and use the information to implement policies of equality.

Governmental bodies to undertake and promote research, conduct training
programs, maintain databases, compile statistics and develop qualitative and
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gquantitative indicators to measure progress in the struggle against discrimination
should be establish&d

Access to land and titles of property

In many countries, Afro-Americans remain concentrated in rural areas, and have
survived by developing their traditional practices and establishing balanced rela-
tions with the environment. In many cases, demographic change, and pressure
from capital entrepreneurs, mining companies and tourism businesses, represent
considerable threats to the livelihoods of these communities. There have been
important initiatives in the continent in this regard, such as the 70 Law of the
Black Communities in Colombia, and Article 68 of the Transitory Dispositions

of the Brazilian Constitution. Guarantee of access to adequate sized plots of
land, titles of property of the possessed land to protect the livelihoods of the
communities are of utmost priority. The human rights of the majority of Latin
Americans, both Black and indigenous, are not guaranteed until their land rights
are ensured. For those who have been dispossessed, either land should be resti-
tuted or they should be awarded compensation for the loss of land. The issue
of land should be emphasized as a compensatory measure for slavery.

Health

As stated by Bernardo Kliksberg, assessor for the UN, ILO, OAS, UNICEF and
UNESCO, health is an aim in itself and comes into the category of the most
basic human rights. Besides that, investment in health offers one of the highest
possible returns, as it strengths the so-called “human capital”, basis of produc-
tivity, technological progress and competitiveriesgVithout a firm basis in
health, the objectives of education can not be attained. Health is a privileged
field for the rapid reduction of inequalities, as it is possible to make progress
in coverage, access, information, etc. Besides that, health is an intensive labour
sector and involves the creation of jobs with various levels of complexity, making
it possible to employ staff with either primary or secondary level education.
Investment in health means investment in people, reducing avoidable deaths of
children, women, workers and the elderly, and the acknowledgement of this
priority has an impact on people’s self esteem. By health we do not mean exclu-
sively the health system, but also measures which might influence the health
status of the population, such as nutrition, sanitation, electricity, water safety
and control of environmental hazards. For five centuries, people of African
descent have been dying disproportionately in this region. Affirmative policies
of differential investments should be implemented, focusing on communities
where the Black population is a majority.
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Education

It is imperative for the State Parties of the region to invest heavily in education
in order to break the vicious circles of inequality reproduced by the educational
system and suffered by Afro-Americans. State schools need to be strengthened
and the quality of education improved in the poor areas where the Black popu-
lation live. This may be achieved by dignifying the work of teachers, offering
worthy salaries above the level of other professions, providing training and
working materials and an adequate infrastructure. Any discriminatory school
texts and daily practices or norms should be revised. To increase the length of
time students stay in school would both result in a better level of education
and reduce the risks of violence to which Afro-American youth are subject in
the majority of the Latin American countries. To start computer training at the
primary school level would offer greater opportunities in the labour market and
include the present population in the era of information.

Employment

The region should prioritize growth strategies from the bottom upwards,
strengthening small and medium companies, including rural companies, to create
jobs in the areas with a high concentration of Afro-Americans. Black empow-
erment should be encouraged as a means to develop a sector of Black
businessmen/women. Affirmative action should be taken both in the public and
private sectors: the public sector should analyze, in particular, the factors that
impede the progress of Afro-Americans to higher positions, and take adequate
measures to remove barriers; the private sector should analyze its personnel
policies, as regards recruiting, salaries, promotions, etc., to promote workforce
diversity at all hierarchical levels. Deregulations have deeply affected the rights
of workers, especially the ones in most vulnerable social conditions, as is the
case of Afro-Americans. These policies are extremely harmful in the region
and Governments should take measures to reverse this tendency and encourage
contracted work in order to protect the social rights of workers. Legal protec-
tion for domestic workers is essential to guarantee the enjoyment of the most
essential human rights of a great majority of Afro-American women. Special
training programs for Afro-American youth, targeting modern sectors of the
market, should be developed, offering them real opportunities for inclusion.
Alternative employment related to the traditional art and crafts and culture
should also be supported, with a view to empowerment and strengthening the
autonomy and networking capacity of communities.
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Access to justice and law enforcement

Afro-Americans must be assured just and adequate reparation for material and
moral damage suffered as a result of racial discrimination. Reparations, be they
monetary or non-monetary should have sufficient coercive or persuasive power
to discourage the occurrence of the offence. Appropriate laws, access to court,
and adequate training of the judiciary power on the national and international
instruments of protection related to racial discrimination, xenophobia, ethnic
violence and related intolerance are key issues to combat racism and to assure
the economic, social and cultural rights of Afro-Americans.

The Regional Conference should seriously consider the suggestion
presented in resolution 1999/6, adopted by the Sub-Commission on the
Promotion and Protection of Human Rights at its fifty-first session, that the
current realities in the aftermath of slavery and colonialism, including the legal
implications of the slave trade and the conditions of persons of African descent
in the Americas be focused upon.

Law enforcement officials, especially members of the security forces,
should be intensively trained on human rights, to assure their respect to all
persons, without distinction as to race, colour, descent or ethnic®origin

Punishment of officials, especially of the security forces, who commit
violations of human rights, should be enforced in order to combat the culture
of violence that has Afro-Americans, especially young males, as preferential
targets.

Media

As stated by the report Beyond Racism, the media can help to undercut stereo-
types, present more accurate pictures of groups and gain public support for the
need to overcome discrimination and poverty. Governments should encourage
journalists to develop codes of practice concerning the representation of
Afro-Americans in the medfa Media companies should promote balanced
coverage and inclusion in staffing and readefghiipdes for regulating adver-
tising should recommend balanced representation of the cultural diversity of
the countryt.
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Multiple discrimination

Special attention should be paid to the burden of multiple discrimination imposed
on Afro-Americans on the basis of gender, sexual orientation, physical disabil-
ities, and health status. The combination of gender and racial discrimination
results in increased vulnerability for Afro-American women, many of whom are
subject to sexual exploitation and traffic. Homosexual males and females are
subject to harassment that frequently results in injuries and homicides and
HIV/Aids incidence is high for both male and female Afro-Americans of many
countries in the region. Special attention should be given to confront the addi-
tional difficulties resulting from multiple discrimination. Sexual and reproductive
rights are an integral part of human rights.

Special attention also needs to be paid to the new structure of the global
sex industry and how it operates, combining legal and illegal mechanisms of
trafficking of women and children.

From the point of view of implementation of policies, it does not matter
whether we think that poverty produces racism or vice-versa. What is essential
is the understanding that these evils are inextricably connected and that there is
no way of eliminating one without combating the other simultaneously: a person
can submit another human being to the most cruel forms of exploitation only
in the belief that he or she is less than human, and essentially different. To
promote equality requires at the same time to change our mindsets that view
poverty as normal, and to change the real conditions that imprison millions of
human beings in vicious circles of inequality.
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The Use of the Internet for Purposes

of Incitement to Racial Hatred, Racist Propaganda
and Xenophobia, and on Ways of Promoting
International Co-operation

Morris Lipson

Introduction

Recent years have seen an accelerating appearance of racist content on the
Internet — content that is meant to incite racial hatred, to attract new members
to racist groups, and to create or solidify ties between already-avowed racists
around the world. This article describes this problem, and details responses to
it by a variety of agents, including governments, international organizations,
and private organizations.

Initially, the article describes the degree of Internet use world-wide, and
the ease with which persons can communicate with others across nations via
this medium. It then describes how individuals and groups with racist beliefs
and agendas have availed themselves of this rich communication resource to
establish and strengthen ties amongst themselves, and to make their racist
materials, in increasing volume and with increasing sophistication, available
online to Internet users.

The remainder of the article is devoted to giving details of efforts to
combat this form of racism. Some of these efforts target the creators or authors
of racist content, or the entities that store and facilitate access to or host it. The
aim, in the one case, is to get the creator to remove the content, and in the
other, to get the host to remove or otherwise block access to it. Other efforts
focus on end-users, the ultimate recipients of the content. These efforts aim to
empower end-users, for example by enabling them to know in advance about,
and to avoid, sites with content they find objectionable or harmful. This article
details efforts of both sorts.

A number of national court systems, for instance, have targeted the
creators of racist content and those hosting it. A French court held a United
States Internet company liable for allowing access by French residents to illegal
materials. A German court permitted prosecution of an Australian resident for
posting illegal content outside Germany that was accessible by Internet users
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within Germany. An Australian Commission directed that the same Australian
resident remove his illegal material from a hosting provider within Australia,
and a Canadian court is currently determining the applicability of a civil provi-
sion targeting hate speech to a web-site hosted in the United States.

Some countries monitor Internet content that arrives on hosts located
within their jurisdictions, and condition the issuance of licences for such
providers on their prohibiting access to illegal or harmful material. Some of
these countries also criminalize or create civil liability for visits by end-users
to prohibited sites.

Some efforts by private and quasi-private organizations also target content
creators or hosting providers. One such effort involves the operation of hotlines,
to which persons can make complaints about Internet content that they believe
is illegal or harmful. The hotlines examine the complaints, and if they agree
that the material is improper, direct or request the offending hosting provider
to prevent access to the material or to remove it. Another effort, by many orga-
nizations of Internet providers, and by some individual providers, involves the
adoption of codes of conduct or rules that commit them to refusing to host
illegal or harmful content, including racist content, and to removing such content
once it appears on their sites.

Approaches focusing on protecting and empowering end-users, by a
number of private companies and groups, include the development of filtering
software, and of content labelling. Filtering software products enable end-users
to block access from their home or office computers to problematic content.
Content-rating systems provide for electronic rating and labelling of Internet
sites for content, enabling end-users to have a sense of what is at a site without
having to access it, and therefore to avoid visiting sites they find objectionable.

Various international efforts against racist content, formal or informal,
have implications both for the regulation of content creators and hosts, and for
the empowerment of end-users. The International Convention on the Elimination
of All Forms of Racial Discrimination (ICERD), for example, directly addresses
the “dissemination of ideas based on racial superiority or hatred,” and thus
implicates Internet-based racist content. The European Union has adopted an
“Action Plan on Promoting Safer Use of the Internet”, and numerous seminars
and conferences, hosted by the Office of the United Nations High Commissioner
for Human Rights (OHCHR) the Organization for Economic Co-operation
and Development (OECD) and others, have met to discuss and to encourage
international cooperatiomter alia, in the fight against Internet-based racism.

Finally, organizations around the world have developed education and
outreach strategies, available on the Internet, devoted in some or in large
measure to Internet-based racism. These sites are often interactive, informative,
and entertaining; they attempt to combat racist content by exploding racist
myths, providing information about anti-racist organizations, and encouraging
visitors to join in the fight against racism.

228



Internet use and racist speech on the Net

The Internet is a world-wide network to which individuals can connect via their
own personal computers or other electronic devices. There has been a great
increase over the past few years, both in the number of computers hosting
Internet content, and in the number of end-users. As of 2000, there were approx-
imately 104 million Internet host computér3his represents an enormous
expansion from the Internet's modest beginnings: for example, in 1991, approx-
imately one decade after the creation of the Internet Protocol (IP), the nhumber
of host computers was about 0.7 million; by 1996, this figure had increased to
approximately 22 milliori. Moreover, the number of persons estimated to
employ the Internet currently in some capacity or other is over 390 niillion.
Of these, roughly 70% are from Europe, the United States, or Canada; an additional
15% are from Australia, China, or Japan. It is expected that there will be as
many as 774 million users world-wide by 2003.

All that is needed for typical home users to connect to the Internet is a
computer, a telephone line and a means of dialling out through it; moreover,
in the vast majority of cases, such connections can be made for the mere cost
of a local telephone cdllOnce connected, users can connect to virtually any
web page available on the world wide web. Additionally, they can communi-
cate privately via email with persons located anywhere in the world; and they
can communicate more publicly, by participating in “chat rooms” or by joining
email groups. Finally, they can, at minimal cost, post content of their own
creation on their own web pages, accessible by others from anywhere else on
the Internet. They are not even restricted to posting their web pages on service
providers (ISP9 located in their local jurisdictions; they can, rather, find ISPs
in virtually any location they wish, and post their web pages there.

These very characteristics, that make the Internet an extraordinary
communication resource, make it an important resource for individuals and
groups seeking to spread messages of racism and hate. Often socially margin-
alized, geographically remote from each other, and not affluent enough to be
able to communicate freely with each other or to publish their hate messages
in sophisticated media such as newspapers or broadcast media, such individuals
and groups find the Internet a welcome ally.

For example, the Internet makes it relatively simple for like-minded
racists and bigots, scattered around the world, to find each other. They can
employ USENET, a network of thousands of public discussion groups: once
there, they can initiate, or participate in, racist exchanges. Perfectly visible
exchanges with overt racist content do in fact occur daily on USENET, at sites
with names such ast.politics.white-power and alt.revisionisi®imilarly, these
persons can employ electronic mailing lists to send email messages of racist
hatred to each of the addresses on such lists. And once such connections between
like-minded racists have been made, they can be maintained and reinforced
through private email. In all these ways, racists are able to get the sense that
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their opinions are shared by others all over the world, thus reinforcing their
commitments to their bigotry, and fuelling their feelings of empowerment.

In addition to communicating amongst themselves, the Internet provides
these individuals and groups with the power to make their opinions available
to the entire Internet public. Like anyone else, they may create their own web
pages and post them on ISPs where any person connected to the Internet may
have access to them. These sites may, and many in fact do, contain hundreds
or thousands of pages of racist material. Many sites will have sophisticated
accompanying graphics and music. They can be entertaining to visit, beguiling
in their subtlety, and effective in communicating their message.

There is no doubt that racists around the world have “gotten the message”
that the Internet may be an attractive and effective medium for them. Just 6 years
ago, only a single racist hate site, nang&drmfront existed on the Internet.
Within four years, according to one estimatleere may have been as many as
2,000 such sites on the Net. Other estimates are somewhat lower; in any event,
it is generally agreed that the number of racist sites available online is, at the
very least, well into the hundreds. The Southern Poverty Law Center, for example,
has recently estimated that the number of racist hate sites operated in the United
States alone exceeds 350.

Racists of all beliefs can find materials to their liking on the Internet.
Stormfront for example, greets the visitor with the logo “White Pride World
Wide,” and advertises that it is “a resource for those courageous men and
women fighting to preserve their White Western culture ... [and is] a forum for
planning strategies and forming political and social groups to ensure victory.”
Moreover, in addition to providing content of its owBtprmfronthosts other
racist sites. One such sitdew Watch contains articles and other writings on
anti-Semitic themes, with titles like “World War Two Slave Labor Issues and
Greedy Jewish Lawyers” and “The Rothschild Internationalist-Zionist-Banking-
One World Order Family.” One can also find Arabs generally, and Palestinians
in particular, vilified at certain web-sites, for example, like the one operated
by Kahane.org.

Other sites champion Nazism, or specialize in Holocaust dedial.
Legacy in Truth(another site hosted (8tormfron} contains writings from “the
National Socialist cause,” including “White Power,” and “The National Socialist
Platform.” And at theZundelsite one can find it denied that there was an order
at the highest levels for the genocidal killings of Jews and others; and asserted
that the number of persons who died in concentration camps was far less than
has been claimed by responsible historians. In addition, various sites offer for
sale or trade racist and other extreme right wing material, incliiiég Kampf
and books denying the Holocaust.

Internet racist sites are tailored not only for “like-minded” adults, but for
the not-yet-persuaded as well, including children. A site operated by the World
Church of the Creator for example, contains a so-called “kid’s page” with
explicit racist content in story forngtormfronttoo contains a “kid’s page.”
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In sum, there is a substantial and flourishing network of Internet sites
devoted to spreading racist propaganda throughout the “connected” world. Such
sites attract the attention, not only of racists themselves, but of innocent third
parties, adults and children, who may only come across them accidentally, but
who may well be susceptible to the hatred and lies to be found there. This very
significant problem has attracted, increasingly, the attention of governments,
private groups, and concerned individuals everywhere. And the last few years
have seen vigorous responses to this growing phenomenon. These responses
are detailed below.

Cases in National Courts

France

In November 2000, a French court granted a petition requiring Yahoo!, Inc.
(Yahoo), a United States-based Internet company, to prevent French citizens
from accessing certain content hosted on Yahoo's sites — even though these
sites had a physical presence outside of France.

The basic facts of the case are as follows. Among the many Internet
services that it provides, Yahoo operates an automated online auction site from
the United States, accessible to any person connected to the Internet. Available
for sale at the site are items displaying the swastika and other Nazi symbols.
Persons accessing the Internet from within France were able to access this site,
either directly, or indirectly, e.g., by connecting to Yahoo's local French
subsidiary, Yahoo.fr, which contained a link to the U.S. site.

The complainants in the case, the League Against Racism and Anti-
Semitism, and the French Union of Jewish Students, had petitioned the court to
order Yahoo to “institute the necessary measures to prevent the display and sale
on its site ... of Nazi objects throughout the territory of Frafcéihoo had
argued that the petition should be denied on a number of different grounds,
including (1) that the French court did not have territorial competence to hear
the case due to the fact that the acts alleged — the operation of the auction site —
took place in the United States and not in France, and (2) in any event, that it
was technically impossible to identify, and to block access to the site by, Internet
users who were resident in France.

In its initial order, the French court concluded, first, that the sale of such
Nazi symbols violated French law prohibiting the sale of racially inciting mate-
rial. Second, it concluded that, by permitting that material to be viewed in
France, Yahoo in the United States was committing a wrong in the territory of
France. Third, the court concluded, provisionally, that Yahoo had the technical
competence to prevent French Internet users from accessing the auction site.
On the one hand, the court believed that Yahoo could identify the geograph-
ical origin of most visitors to the auction site from the visitor’s IP address, and
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that it could block access to the auction by any person identified as being
connected from French territory. On the other hand, Yahoo could deny access
to any person who had reached the auction site via sites providing anonymity, by
denying access to any visitor failing to reveal his geographical origin. Accordingly,
the court granted the petition, ordering Yahoo to “take all necessary measures to
dissuade and render impossible any accessovite[consultation sliiyahoo.com”

to the auction site by persons located in Frénce.

Germany

Germany has taken a number of steps, both judicially and legislatively, in the
area of Internet-based hate speech. In the mid 1990s, the Munich Public
Prosecutor inquired into the possibility of applying certain provisions of the
Criminal Code, both to ISPs that provide access to and host illegal speech, and
to the creators of such speech. Potentially applicable Criminal Code provisions
included the prohibition of defamation and denigration of the character of
deceased persons, incitement to violence and hatred, and Holocaust denial.
Specifically, the Prosecutor investigated CompuServe (a subsidiary of
CompusServe in the United States) for its hosting of pornographic sites. In
response to this investigation, and before any judicial proceedings, CompuServe
pulled the offending material from the Intertfeéfhe following year, a German
Internet firm, T-Online, elected to block all access to Web Communications,
an ISP that hosted th&undelsite upon learning that German prosecutors were
looking into the sité® In addition, the Public Prosecutor in Mannheim charged
the creator of the site, Ernst Zundel, with violating the German prohibition on
the depiction of violence. The Prosecutor noted that the ISPs that provided
access to Zundel's web-site located outside Germany might be liable as well.

In 1997, Germany passed into law the Act on the Utilization of
Teleservices, commonly known as the Multimedia Act. The Act provides for
criminal liability for ISPs that knowingly make illegal content available, if it
is technically possible and reasonable for the ISP to refrain from doing so. The
following year, Felix Somm, a managing director of CompuServe, was convicted
of violating the Act for having provided access for German Internet users to
illegal pornographic materi&l.This conviction was overturned by a Bavarian
court in 1999; the basis for that court’s decision was its finding that Somm
could not reasonably have done more to block access to the site than he did.
There was no suggestion, however, that the Act could not be applied to an ISP
in a proper casg.

Recently, in December 2000, Germany’s highest court on civil affairs,
the Bundesgerichtshpfexpressly ruled that German law can be applied to
foreigners who post illegal content located in other countries, as long as the
content can be, and is, accessed by persons within Gettitaeycourt reversed
a lower court ruling in the prosecution of Australian Holocaust denier Frederick
Toben. Toben had been arrested in 1999 when, on a visit to Germany, he had
distributed leaflets denying the Holocaust. The lower court had convicted Toben
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on the charge of offending the memory of the dead, but held that Toben could
not be convicted under the law against inciting racial hatred because the inciting
material existed on a foreign web-site. HoweverBhedesgerichtshabncluded

that German laws banning the Nazi party and any glorification of it could be
applied to Internet content originating outside German borders but accessed from
within Germany, and in particular to the content on Toben’s web-site.

Australia

Like Sweden and the United States (gden), Australia has recently enacted

a law that specifically targets problematic Internet content. Specifically, an
amendment to the Broadcasting Services Act came into force on 1 January
2000. The amended Act prohibits Internet content that would be classified as
Refused Classification (RC) or X by the Australia Classification Board, and it
implements a system by which Australian citizens can lodge complaints with
the Australian Broadcasting Authority (ABA) about actual or suspected RC or
X classifiable conterit. In the event that the ABA determines, after having
received a complaint, that the content complained of is RC or X, it is directed
to issue a “final take-down notice” to the hosting ISP (or an interim take-down
notice, should the ABA determine that the content has not yet been classified,
but that it would be classifiable as RC or X). The Act requires an ISP to
comply with the take-down order; and if the ISP does not comply, it is subject
to prosecution. Finally, the Act is not restricted to ISPs that are physically
located within Australia: with respect to RC- or X-rated content hosted outside
Australia, the Act directs the ISP to “take all reasonable steps to prevent end
users from accessing the contefit”.

RC-classified content can include certain racist content. As recently
explained by Australia’s Attorney-General, material on the Internet “which
promotes, incites, or instructs crime or violence against a particular ethnic group
[...] will be refused classification [that is, would be classified RC] by the
Australian Broadcasting Authority (ABA)” and would be banffe8uch mate-
rial, if brought to the attention of the ABA, would be ordered to be removed
from the hosting ISP.

In addition to operating the system just described, Australia has seen the
application of an existing law, the Federal Racial Discrimination Act, to attempt
to shut down an Australian racist site. The Act is administered by the Human
Rights and Equal Opportunity Commission, whose decisions are not binding.

The Commission recently heard a case involving the same Australian
web-site that had resulted in Frederick Toben’s conviction in Germany. The
site, containing material denying the Holocaust, was found by the Commission
to contain “vilificatory, bullying, insulting and offensive” material, in breach
of the Act. The Commission ordered the material to be removed from tlie site.

Initially, Toben refused to comply with the Commission’s order. However,
a committee of management of the Executive Council of Australian Jewry has
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asked the Australian Federal Court to enforce the é&rdedecision has not
been reached at the time of writing.

Sweden

In 1998, Sweden adopted the Act on Responsibility for Electronic Bulletin
Boards. The definition of “bulletin board” in the Act is sufficiently broad to
encompass material hosted by ISPs. The Act requires ISPs to monitor content
under some circumstances, and to remove or make otherwise inaccessible
content that is “obviously such as is referred to in the penal code,” including
the provision prohibiting “racial agitation.” ISPs violating the Act are subject

to civil penalties?

Canada

Canadian law has a number of anti-hate and racist speech provisions. In partic-
ular, in addition to Criminal Code provisions, Section 13 of the Canadian Human

Rights Act, a civil measure, targets the telephonic communication of messages
that are “likely to expose [persons to] hatred or contempt” based, among other
things, on their race. The Act creates a Human Rights Tribunal, which hears
cases alleging violations of the Act.

In 1997, a Tribunal convened to hear a complaint brought against Ernst
Zundel, a Canadian, based on the accessibility from within Canada of the
Zundelsite which is located on a server in the United States. Principal among
the issues that the Tribunal was called upon to decide were (1) whether the
Internet is a “telephonic device,” (2) whether Zundel could be said to control
the site, given that it existed physically outside Canada, and (3) whether the
site, in denying the Holocaust, among other things, promotes hatred.

The case has been ongoing for 3 years. At this juncture, the applicability
of Section 13, as well as the jurisdiction of the Tribunal, have been upheld by
a Canadian Federal Court. Final arguments on appeal have just been heard, and
a decision is awaited.

United States

The United States Congress, in 1996, attempted specifically to address some
of the problems posed by problematic Internet speech, by enacting the
Telecommunications Act of 1996. One of the provisions of the Act targeted the
conveying of certain content by an “interactive computer service”. Specifically,
the Act prohibited the sending of information depicting sexual activities to any
person under 18 years of age in terms that were “patently offensive as measured
by contemporary community standards ...”. The aim of this part of the Act,
then, was to prohibit the display, by an ISP to a minor, of pornographic and
indecent materials.
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The United States Supreme Court determined that this provision of the
Act violated the free speech guarantees of the First Amendment of the United
States Constitution, and on this basis struck the provision &owill be
seen immediately below, this decision by the Court has direct consequences for
the legality of regulating racist Internet content in the United States.

In its decision, the Court acknowledged that the transmission of obscenity
and child pornography to minors was illegal under an already-existing federal
law. But the provision of the Act before it, the Court explained, went beyond
prohibiting obscenity and pornography to minors. It also prohibited “patently
offensive” material which could “cover large amounts of non-pornographic
material with serious educational or other valiieVMoreover, the provision
could apply to communications between groups consisting mainly of adults,
for example in a chat room, if even one minor were present electronically in
the room. Because the communication of at least some “patently offensive
material” between adults was a form of speech protected by the First
Amendment, and because such speech could easily be curtailed by the provi-
sion, the Court concluded that it could not let the provision stand, writing that
“... as a matter of constitutional tradition, [...] we presume that governmental
regulation of the content of speech [on the Internet] is more likely to interfere
with the free exchange of ideas than to encourage it".

This case has immediate consequences for the prospects of regulation by
the United States government of Internet-based racist speech occurring on sites
hosted in the United States. The United States Supreme Court has made it clear
that, like much speech that is “patently offensive”, racist speech is protected by
the First Amendmerit.If, as that Court has said, the transmission over the Internet
of patently indecent sexual materials is protected by the First Amendment, then
so is the transmission of racist materials. Thus, it is not to be expected that the
United States will enact legislation regulating such Internet content.

Governmental regulative efforts

Many countries require ISPs serving local computer users to operate under state
licenses, and have conditioned the granting of such licenses on the regulation
of objectionable content.

For example, in March 1996, the Singapore Broadcasting Authority
(SBA), the government agency that regulates broadcasting in Singapore, put in
place a comprehensive scheme of Internet legislation designed to protect local
values® These regulations applinter alia, to ISPs that provide content for
economic, political, or religious purposes on the Internet, and thus have potential
application to racist speech. The regulations require any entity that wishes to
operate as an Internet provider in Singapore to obtain a license. Any Internet
sites that the SBA determines to contain improper content must be “blacklisted”
by any licensee. In addition, ISPs are required to use their best efforts to assure
that their services are not used for any purpose that is “against the public
interest, public order, or national harmony”.
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The regulations are enforced in part by the use of servers operated by
the government — in technical terms, “proxy serv&r$SPs are required to
route their customers through the government's servers which, in turn, deny
access to blacklisted sites. Any ISP that fails to follow the regulations is subject
to license suspension or fines. Moreover, any user who visits prohibited sites
is subject to penalties, including jail terms. However, it is to be noted that in
the typical situation, users without the appropriate proxy settings cannot access
the Internet, and those with such settings will have their access to prohibited
sites blocked.

China has adopted a very similar strategy, monitoring web-sites for objec-
tionable content, and requiring ISPs to route their users through government
proxy servers. In addition, in October 2000, the Chinese government imple-
mented formal regulations imposing monitoring responsibilities on ISPs
themselve& The regulations prohibit the release or dissemination of information
containing, among other things, information instigating ethnic hatred or discrim-
ination. ISPs are required to maintain logs of the information posted on their
sites, and must turn them over to authorities upon demand. Violators face fines
of as much as US$120,000, and closure.

Some other countries have implemented, or are planning to implement,
the same kind of system. The government of Vietnam promulgated regulations
in May 1996 according to which all ISPs must register with, and are subject
to inspection by, the government. The government has said it is committed to
shutting down ISPs that permit access to content harmful to national interests.
And the Bulgarian Committee of Posts and Telecommunications recently stated
its intention to make local ISPs subject to general licensing, and added that
Internet content should be scrutinized for, among other things, racist céntent.

International responses

A number of coordinated governmental responses to Internet-based racism have
emerged. Some of these are formal, some are informal. The International
Convention on the Elimination of All Forms of Racial Discrimination, adopted
by the United Nations General Assembly in 1965 and entered into force in 1969,
constitutes a legal basis for such formal responses. Its Article 4(a), provides
that State Parties “ ... shall declare an offence punishable by law all dissemi-
nation of ideas based on racial superiority or hatred [and] incitement to racial
discrimination”, and Article 4(b) provides that States Parties “ ... shall declare
illegal and prohibit ... organized and all other propaganda activities, which
promote and incite racial discrimination ...”. In 1985, the United Nations
Committee for the Elimination of Racial Discrimination (CERD) noted in its
General Recommendation VII that Article 4 is of a mandatory nature.

Eighteen State Parties have made reservations to or declarations
concerning Article 4. A number of these States have emphasized the require-
ment in Article 4 that, when adopting legislation pursuant to Article 4(a), (b),
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or (c), States must have “due regard to the principles embodied in the Universal
Declaration of Human Rights and the rights expressly set forth in Article 5”
of ICERD. Two countries, Japan and the United States, have asserted, in reser-
vations, that they accept obligations under Article 4 only to the extent that such
obligations are compatible with their respective constitutions.

Another formal effort is represented by the European Union’s Action
Plan on Promoting Safer Use of the Internet, adopted by decision irf51999.
This Plan, covering a four year period from January 1999 to December 2002,
is meant to deal with “harmful and illegal content carried over the Internet.”
Specifically, it contains the following goals:

» Establishing a European network of hotlines. The Decision recognizes
that the responsibility for prosecuting the creators of illegal content
would remain with national law-enforcement authorities; the principal
function of the hotlines would be to reveal the existence and location
of illegal material. The Decision takes note of the existence of hotlines
in some European statédyut notes that, in addition to the need to
establish more of them, there is the need to establish mechanisms for
the exchange of information between these organizations.

* Encouraging self-regulation and codes of conduct. To this end, the
Decision foresees the development of guidelines at the European level
for codes of conduct, including “a system of visible ‘quality-Site
Labels’ for Internet Service Providers”.

e The development of filtering and ratings systems, with an aim to
making content easier to identify. The Decision acknowledges the
existence of a number of such systems, but notes that, at present, their
sophistication level, and their uptake by European content providers,
is low. The Decision contemplates that the rating systems to be devel-
oped should be internationally compatible, pursuant to international
agreement, and expects a concerted effort to encourage use of such
systems by content providérs.

* Implementation of a “European campaign and an information and
awareness action programme” to protect minors from being confronted
with harmful content. The Decision contemplates awareness initiatives
building on “dissemination of information from access providers to
customers” in addition to the development of educational maté&rials.

In addition to these formal international efforts, an increasing number of
international meetings and conferences have witnessed the participation of
governments, NGOs and industry groups, in efforts directed towards regulation
of Internet content, including racist content. Examples include seminars
conducted by OHCHR in 1997 (Seminar on the Role of Internet with Regard
to the Provisions of the International Convention on the Elimination of all
Forms of Racial Discriminatié) and 2000 (Expert Seminar on Remedies
Available to the Victims of Acts of Racism, Racial Discrimination, Xenophobia
and Related Intolerance and on Good National Practices in thisO)Fidie
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Forum on Internet Content Self-Regulation, co-hosted by the OECD and the
Business-Industry Advisory Committee in 199&e Internet Content Summit,
hosted by the Bertelsmann Foundation and INCORE in Munich in September
1999 the Stockholm International Forum Combating Intolerance in Stockholm
in January 200%;the conference entitled “The Internet and the Changing Face
of Hate: An International Dialogue”, organized by the German Federal Justice
Ministry, the Friedrich Ebert Foundation, and the Simon Wiesenthal Centre, in
Berlin in June 2000; and the annual INET conferences operated by the Internet
Society*

Hotline approaches by industry and
other private organizations

Organizations in various countries have adopted, sometimes in concert with
their national governments, a hotline approach to combating illegal and harmful
Internet speech, including (in many instances) racist speech.

The Netherlands

In 1997, the Complaints Bureau for Discrimination on the Internet in the
Netherlands (MDI) was founded. Initially it was a volunteer organization; now,
however, it is state-funded. Internet users in the Netherlands who believe they
have found content on the Internet that violates Dutch lean notify MDI

about the site where such content can be found. Upon receiving a complaint,
MDI examines the allegedly offensive content. If MDI determines that the
content violates law, it directs the hosting ISP to remove it. Usually, the ISP
complies. For example, in 1999, 158 out of 178 “illegal expressions” were
removed from the Internet.

MDI works closely with the National Expertise Centre on Discrimination,
part of the Attorney’s Office. In the event that an offending ISP does not remove
offending content after being so directed, MDI may prevail upon the Centre to
prosecute the person or persons responsible for posting the content. Moreover,
there is a likelihood that an amendment to the Dutch law on Computer
Criminality will shortly come into force. Under this amendment, Dutch ISPs
that host illegal content and that refuse to remove it after being so directed by
MDI may be subject to criminal liability under certain circumstarites.

United Kingdom

A similar arrangement exists in the United Kingdom. In 1996, the Internet
Watch Foundation (IWF), a body funded by local ISPs, was created, pursuant
to an agreement between industry, government, and law enforcement agencies.
Like MDI, IWF fields complaints about illegal Internet content. Also like MDI,
when IWF determines that certain content violates British law, it asks the hosting
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ISP to remove it. Although the ISP is not required to remove the content, if it
complies with IWF's request, it is shielded from prosecution. While IWF was
initially created in an effort to combat Internet-based child pornography, the
Home Office last year requested IWF to expand its mandate to include racist
content that would violate the l&tfv.

Other European hotlines — INHOPE

A number of other European hotlines have been established in the past few
years. Among those whose focus includes racist speech are the FSM in Germany,
which targets “racist or fascist material” as well as pornography, and Austria’s
ISPA, which deals with, among other things, “right wing radicalism.”

Most hotline organizations within Europe belong to a hotline associa-
tion, called INHOPE. Its principal focus is on child pornography web-sites.
However, it has taken explicit note of the growth of racist content on the
Internet, and its mission, “to protect young people from harmful and illegal
uses of the Internet,” appears to contemplate efforts against racism as well. In
pursuit of this mission, INHOPE is committed to “facilitat[ing] cooperation
between European Internet Hotline providers”, to establishing and resourcing
current and new hotlines, and to fostering Internet safety awareness and
education in Europé.

Codes of conduct and other voluntary restraints

Numerous associations of ISPs have voluntarily adopted codes of conduct for
their Internet operations. These codes cover a wide range of matters, from prin-
ciples of “netiquette,” to confidentiality measures, to conditions to be specified
in agreements with users, to principles of content regulation. In many such
codes, the latter principles include commitments to prohibit the hosting of racist
sites.

One such association is EurolSPA, which describes itself as “the pan-
European association of the Internet services providers associations of the
countries of the European Uniofi"lts members include ISP organizations in
Austria, Belgium, Denmark, Finland, France, Germany, Ireland, Italy, the
Netherlands, and the United Kingdom.

EurolSPA's general aims include promoting the interests of Europe within
the global Internet and delivering the benefits of the Internet to its users while
at the same time meeting the legitimate concerns of parents and others about
the potentially harmful content that may reside on certain web-sites. The codes
of conduct of its various members reflect these general goals. Some carry
commitments to the specific goal of combating harmful content, including racist
content. For example, the code adopted by the Fisssbciation des fournisseurs
d’'accés et de services interr@FA) provides that its members (that is, ISPs in
France) should be on guard for “manifestly illegal” content, by being aware of
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the criticisms of users, monitoring particularly popular web-pages, and “automat-
ically detecting” suspicious words.

An association of ISPs in Japan, the Telecom Services Association
(Telesa) operates under a Guideline for Codes of Practice for Internet Service
Providers* Article 7 of this Code provides that ISPs should specify in their
user agreements that users should not dispatch illegal or harmful communica-
tion, including (according to the accompanying explanation) “information which
[...] slanders, and discriminates others”. This article also directs members that
have knowledge that a sender has dispatched harmful or illegal information to
the public, to request the sender to refrain from dispatching the information,
to attempt to prevent users from receiving the information and, if necessary, to
terminate the sender’s ISP services. In addition, members are directed to monitor
and collect relevant information about contents that have been the subject of
complaint.

The Internet Industry Association (Il1A) in Australia, in conjunction with

the ABA, and in observance of the Broadcast Services Act, has detailed the
steps that member ISPs should take with respect to content regulation, pursuant
to the IIAs goal of “facilitat[ing] end-user empowerment [for taking] greater
control for content accessible via the Net”. These steps include taking reason-
able measures to encourage commercial content providers to use appropriate
labelling systems and to provide appropriate filters. Since, as noted above, racist
content is likely to receive an RC rating from the ABA, such content will be
targeted by the labelling and filtering systems to which the IlA is comniitted.

Finally, the Code of the Canadian Association of Internet Providers
provides that members should “make a reasonable effort to investigate legiti-
mate complaints about alleged illegal content.” In addition, the Code commits
members to public education about Internet-related and technology *fssues.

While there is as yet no American association of ISPs that has devel-
oped regulations regarding racist speech, a few important United States-based
ISPs have developed individual policies on their own in this area. Among free
web-based hosting services that have adopted such policies is Angelfire, whose
rules provide that “pages cannot contain, or contain links to, any of the
following: nudity, sex, pornography, foul language, hate propaganda ...". In
fact, Angelfire had, previous to the promulgation of these rules in 1998, hosted
some sites with racist material: these sites were removed once the new rules
became effectivé.

Some important fee-based hosting providers in the U.S. have adopted
similar policies. Like Angelfire, America Online changed its formerly permis-
sive policy in 1997. It now prohibits “hateful language” and attacks based on
“a person’s race, national origin, ethnicity, or religion.” As a result of this
change, AOL removed some web-sites from its servers. Another provider,
Prodigy Internet, bans “blatant expressions of bigotry, racism and/or*hate”.

Finally, it should be noted that numerous private organizations devoted
to the eradication of racism have exerted and continue to exert pressure on ISPs
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to ban racist content. To take just a single example, the Simon Wiesenthal
Center recently successfully pressured Yahoo to remove several web-sites with
racist materials; and it is currently working with Amazon.com and
Barnesandnoble.com to stop them from selling literature by the founder of the
American Nazi Party.

Filtering Software

Various software products have been developed to enable end-users to combat
the problem of racist and other problematic Internet speech. Some such products
block access to (or “blacklist”) sites that the user or manufacturer identify as
undesirable. Others only permit access to (or “whitelist”) sites that the user or
manufacturer deem desirable. Most of these products provide an initial list of
sites containing problematic material. End-users are sometimes able to add or
delete sites to the list as they see fit. When a user who does not possess the
password to disable the software enters the Universal Resource Locator (URL)
or IP address of a site on the list, the software prevents the computer from
accessing the site.

Other filtering products work on the basis of “keyword” searches. Certain
words are predetermined to be strong signs of racist or other problematic content;
again, end-users can usually add or delete words from the list. A typical such
product isNet Nanny which works by automatically blocking a host computer
in the event that any of the words in its built-in glossary is encountered during
an Internet search. This automatic block-out can only be overridden by someone
who possesses the applicable password.

Many of these filtering products, includiBurfWatch, Cyber Patrol, Net
Nanny, CyberSitterand HateFilter, have application specifically for hate
speech, and are generally inexpensive.

Rating Systems

Rating systems are intended for use in conjunction with browser-based and
stand-alone filtering technologies. In the typical situation, a content creator rates
or categorizes the content on his or her site. (Alternatively, and as noted below,
parties other than the content creators may rate content at sites of interest to
them.) The rating is, in one or way or another, available to the end-user’s
filtering system, which determines, based on the rating and its filtering criteria,
whether it will provide access to that particular site.

A number of different rating systems were developed in the mid 1990’s,
but they were somewhat inconsistent with each other, and they were not partic-
ularly popular with end-users. Beginning with the inception of the Internet
Content Rating Association (ICRA) in 1999, however, the rating system effort
has taken on momentum. ICRA is an independent non-profit organization based
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in Europe and North America. Its members include some of the largest Internet
companies and research entities, including AOL, Inc., British Wireless, UUNet,
Microsoft, IBM, Novell, Bell Canada, T-Online International AG, Cable & Wireless,
and the Bertelsmann Foundation. Other member organizations include IWF,
EurolSPA, and the Parents Advisory Group for the Intéfnet.

ICRA has been involved in an effort to develop and implement an objective
and culture-neutral rating system that may be embraced by content providers and
employed widely by end-users. The system was unveiled on December 13, 2000.

The system uses PICS (Platform for Internet Content Selection) from the
World-wide Web Consortiurit, which enables the association of labels with
content. The typical situation involves a content creator visiting the ICRA web-
site, and there filling in a questionnaire. Questions in the questionnaire bearing
on possible racist content include whether the content might be perceived as
setting a bad example for young children, and whether it promotes harm against
people. ICRA suggests that the questionnaire, as a general matter, can be adapted
to varying individual and cultural needs.

Once the content creator submits the questionnaire to ICRA, the system
generates a short code representing a Content Label, that the content creator
adds to his site. The computer of any visitor to the site will register the content
label, and the end-user will thereby be informed as to the nature of the content
there®

Once sites are labelled for content, lists of sites to be avoided (or to be
visited) can be constructed based on a site’s label. In principle, anyone, including
users themselves, can construct lists of disapproved (or approved) sites.

Finally, to complete the system, ICRA this year will launch a filter. This
will allow end users to set their own controls, for example to assure that access
to sites on their own selected blacklists is blocked.

Criticisms of the above approaches

Each of the responses to Internet-based racist speech documented above has
been subject to criticism. For present purposes, it is convenient to divide these
responses into the two main categories described at the outset. In the first
category are attempts to combat racist sites by either eliminating the content
or preventing access to the site at the ISP level. Prosecutions of content creators
and hosting providers, as well as the use of proxy-servers and the use of hotlines,
fall into this category. The second category of responses focuses on the
enduser: these include the development and use of filtering software, and the
development of content rating systems (as noted, often in conjunction with such
filtering software).
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Challenging the content creator and the host provider

As noted, in various countries it is possible to prosecute or fine the creators of
racist web-sites. However, the most substantial problem here is that the creator
of content must actually be within the law enforcement reach of the prose-
cuting jurisdiction. For example, Toben, an Australian citizen and resident, was
only arrested by German authorities when he was actually visiting in Germany.
A country that prohibits certain racist speech will obviously not be able to bring
within its jurisdiction for the purposes of prosecution, a national and resident
of another country who creates and posts on ISPs in his country racist content
not prohibited there. Of course, the possibility of extradition remains, but only
where the countries involved share similar laws prohibiting racist cdhtent.

The use of proxy servers is also problematic. One quite basic difficulty,
one shared with end-user filtering methods as well, arises from the fact that
proxy servers typically work by possessing lists of URLs of web-sites to which
they will not grant access because the content at the sites is harmful or illegal:
the difficulty is that it is very easy for content providers simply to shift their
web-sites to different addresses. Moreover, new sites appear on the Internet at
an estimated rate of 40,000 per €fayhus, the “blacklists” that the proxy
servers employ to “screen out” racist and other harmful content are virtually
guaranteed to be under-inclusive.

Finally, the hotline approach, targeting the offending web-site and its
hosting ISP, is also quite limited, for reasons already described. First, the creator
of racist content who lives outside the jurisdiction, and the hosting ISP, should
it be located outside the jurisdiction, are outside the reach of the hotline. Second,
in the event that the hosting ISP is within the jurisdiction, a hotline’s success
in inducing it to block access to the problematic site may not solve the problem
of users accessing the content: as before, the content creator may simply move
his site to another ISP, with the result that his content is available within the
hotline’s jurisdiction once again. No doubt hotlines will meet with some success
in their efforts; it cannot be expected, however, that they will eliminate the
accessibility of racist content from their jurisdictions.

End-user approaches

Some countries attempt to induce end-users to refrain from accessing racist and
other materials by criminalizing such access. However, the end-user has at his
disposal a number of devices to shield his Internet activities. By use of such
web-sites as Anonymizer, he can request access to a web page while main-
taining his anonymity. Such a user will be able to gain access to prohibited
sites, but his identity will be concealed from those monitoring his actit/ties.

In addition, the end-user may request web pages as email attachments (a number
of different online services provide for this); in this way, the end-user never
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actually visits the site, and will again evade those monitoring for improper site
visits.

End-user filtering techniques are subject to difficulties of their own. Those
that function by blocking selected files containing URL names pre-selected by
the user or manufacturer will tend to be under-inclusive because they simply
cannot keep up with the rapidly expanding number of nhew web-sites coming
into existence daily. And, as already explained, web-site creators are able to
switch their site addresses once the sites have been blacklisted.

Those filtering systems that function by means of keyword searches also
can be under-inclusive. But, it should be pointed out that they can be over-
inclusive as well. On the one hand, web creators can fairly easily avoid the use
of keywords employed by the filters, by using synonyms, strategic misspellings,
innuendo, and so on. On the other hand, many keywords are as likely to show
up in innocent contexts as they are likely to show in problematic ones. In one
well-known example, the word “breast” was employed as a keyword in a
filtering program designed to block access to sites containing pornographic
material. In addition to blocking access to some such sites, however, the program
blocked access to sites dealing with breast cancer, and even sites containing
recipes for chicken breasts.

Perhaps more fundamentally, many filtering products can simply be
disabled. Peacefire, for example, makes available at its web-site a free
programme that disables filtering products liRgberPatrol, Net Nannyand
CyberSitter with the flick of a button. Moreover, while this programme does
not work with ISP-level blocking devices such as AOL Parental Controls,
Peacefire provides information about how to “get around” such filtering efforts
by these ISPs.

One last problem with filtering programmes that deserves mention is that
they tend to be exclusively text-based. As such, they will not identify the prob-
lematic material they are designed to find, when the material is, as it increasingly
tends to be, in audio or visual form.

Finally, content-labelling systems, like that proposed by ICRA, also have
their flaws. In the first place, they depend to some degree on the voluntary
rating of content by the content creator. It is to be expected that many creators
of racist material will simply refuse to rate their material; others will agree to
rate it, but will not do so honestiyln addition, despite the attempts by ICRA
and others to produce a truly “objective” rating system, it has been suggested
by many commentators that there is an inescapable subjective, and cultural
component, to the rating of any content, and thus that any such rating system
is subject to inconsistenéy.
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Free speech concerns

Each one of the responses to Internet-based racism described in this article has
been criticized by a wide variety of NGOs and other private organizations on
the basis that they interfere with free speech protections contained in national
laws and constitutions, as well as in international instruments. Some groups,
like the American Civil Liberties Union and the Center for Democracy and
Technology, have argued that racist speech itself should be protected, as long
as it does not incite to violence, and thus that efforts to eliminate such speech
from the Internet are misguided. Even if, however, it is believed that such
content may be eliminated without violating free speech principles, many have
criticized the particular methods employed to eliminate such speech. Filtering
programs, as noted, may be over-inclusive, and may thus block access to content
that falls within free speech protections. Hotline operations are subject to
the individual judgements of the hotline operators, judgements that may not
necessarily be informed by free speech concerns in the first instance. And
content labelling systems, especially those developed by industry or other
private entities, may not have the degree of democratic input that would
strike the appropriate balance between free speech interests and the interests
of minimizing harm’

Combating Internet-based racist speech
through education and outreach

In view of the shortcomings detailed above, many commentators have concluded
that education about racist content on the Internet, about how it is wrong, and
about how to foster tolerance, is the single most effective way of combating

Internet-based racism. A great many organizations are involved in such educa-
tional efforts.

International efforts

Many different international organizations maintain extensive information
online about racism and efforts to combat it.

Some prominent examples include OHCHR, which has published on its
web-site, among other things, information about the seminars mentioned above,
dealing specifically with problems posed by Internet-based racist sfjeech.
UNESCO's web-site contains reports and discussions on the general question
of content regulation on the Internet, including the problematic occurrence of
racist content The web-site of the European Commission Against Racism and
Intolerance (ECRI) contains various documents concerning Internet racist
content, including reports made to the European Conference Against Racism
(2000), relevant international legal instruments concerning racism, and country-
by-country breakdowns of anti-racist legislation and initiati¥es. addition,
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the International Labour Organisation (ILO) web-site contains reports on many
aspects of racism and discrimination in work settifigs.

Efforts by other organizations

Some interesting efforts by private organizations in this area include the
following.

The Southern Poverty Law Center in the United States is about to launch
its “tolerance” web-sit& The site contains news about racist episodes and about
efforts by individuals and groups to combat racism and intolerance. There are
sites for children, with stories, and a site where children can submit their own
artwork and stories about tolerance for display. There are also sites for guiding
parents and teachers in ways to help their children to navigate the children’s
site. Elsewhere on the site, the Center has provided thumbnail sketches of some
American-based hate sites. When visitors click on certain highlighted areas in
the sketches, “truth balloons” appear which debunk the myths and misrepre-
sentations that occur at the hate sites. In addition, the main site contains links
to pages containing interactive maps of hate groups in the United States, and
of human rights groups (with links to the home pages of such groups).

Chichester University in the United Kingdom has created and operates
a web-site for children and youthThe visitor to the site is invited to provide
information about him- or herself, including age, race, and religion. The site
introduces the visitor to other children of about the same age, who describe
their own lives and cultures, including problems they have faced involving
racism. In addition to the games, the site contains statistics and other infor-
mation relevant to the occurrence of and fight against racism, and contains links
to other public service and information sites.

The Media Awareness Network (Mnet) is a Canadian not-for-profit orga-
nization that, among other things, operates an educational web-site called the
Web Awareness Canada sitdhis site provides information and interactive
activities for parents, teachers, librarians, and students (from ages 9-18) designed
to help young persons learn how to use the Internet wisely and safely. The
information on the site focuses on online marketing efforts directed at children,
safety issues, and how to deal with offensive, including racist, content. One
animated computer game that students can access at the site, for example, is
specifically designed to help young persons to “detect bias and harmful stereo-
typing in online content”.

The MRAP (Movement Against Racism and for Friendship Amongst
Peoples) operates a web-site that contains information-testing games for adults
and children on important persons and events in the fight against fatism.
also contains articles and information about legislation, reform efforts, and
significant legal cases involving racist isstfes.
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Conclusion

This article has summarized various approaches for combating the use of the
Internet for purposes of incitement to racial hatred, racist propaganda and
xenophobia, including the principal initiatives taken to date to promote inter-
national cooperation. The approaches described include measures taken at the
international and national level, as well as initiatives undertaken by industry,
private organizations, and individuals. Some of these measures are of a legal
character, while many are of a non-legal nature.

Most initiatives of a legal character have taken place at the national level,
either through court cases, the adoption of new legislation, or the amendment
of existing legislation. However, there have been only a small number of court
cases to date; most have been decided only in the past two or three years, and
some are still subject to appeal. Similarly, national legislation specifically
drafted to address Internet content is also in an initial stage of application.
Questions of jurisdiction, the technical feasibility of regulation, and differing
legal standards from one State to another, will continue to influence strongly
the effectiveness of legal approaches to Internet-based racism.

Although industry, private organizations and individuals have taken
various steps to address racist content on the Internet, this article has indicated
that there are questions concerning the methodology of some of these approaches
as well as limitations with respect to their effectiveness. At the international
level, it is encouraging to note that a significant number of initiatives have taken
place to date and that international meetings on this subject are occurring with
a certain degree of regularity. However, these efforts also appear to be in an
initial phase and it is difficult at this time to draw conclusions about the effec-
tiveness of the few concrete measures that have been adopted.

In conclusion, approaches to combating Internet-based racism are in a
state of flux. As States, industry, private organizations, and individuals gain
experience and perspective in dealing with this issue, it is likely there will be
a considerable evolution in their approaches in the coming years. As these
approaches develop, however, it is worth bearing in mind what many commen-
tators have noted, that the Internet itself has enormous potential for educational
purposes. This potential has already been tapped to address racism — as this
article has indicated, there exist at present a number of web-sites aimed at
combating racism, racial discrimination, xenophobia and related intolerance. It
is likely that there will be further development of such educational sites in the
future.

Notes

See “ITU Telecommunication Indicators Update,” available at: www.itu.int.

Ibid.

See Global Internet Statistics, available at: www.glreach.com/globstats/index.php3.
Ibid.
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Universal Declaration of Human Rights

Adopted and proclaimed by
the United Nations General Assembly resolution 217 A (llI)
of 10 December 1948.

Preamble

Whereasrecognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom,
justice and peace in the world,

Whereasdisregard and contempt for human rights have resulted in barbarous
acts which have outraged the conscience of mankind, and the advent of a
world in which human beings shall enjoy freedom of speech and belief and
freedom from fear and want has been proclaimed as the highest aspiration
of the common people,

Whereasit is essential, if man is not to be compelled to have recourse, as a
last resort, to rebellion against tyranny and oppression, that human rights
should be protected by the rule of law,

Whereast is essential to promote the development of friendly relations between
nations,

Whereaghe people of the United Nations have in the Charter reaffirmed their
faith in fundamental human rights, in the dignity and worth of the human
person and in the equal rights of men and women and have determined to
promote social progress and better standards of life in larger freedom,

WhereasMember States have pledged themselves to achieve, in co-operation
with the United Nations, the promotion of universal respect for and obser-
vance of human rights and fundamental freedoms,

Whereasa common understanding of these rights and freedoms is of the greatest
importance for the full realization of this pledge,

Now, therefore,
The General Assembly,

Proclaimsthis Universal Declaration of Human Rights as a common standard
of achievement for all peoples and all nations, to the end that every indi-
vidual and every organ of society, keeping this Declaration constantly in
mind, shall strive by teaching and education to promote respect for these
rights and freedoms and by progressive measures, national and international,
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to secure their universal and effective recognition and observance, both
among the peoples of Member States themselves and among the peoples
of territories under their jurisdiction.

ARTICLE 1

All human beings are born free and equal in dignity and rights. They are
endowed with reason and conscience and should act towards one another in a
spirit of brotherhood.

ARTICLE 2

Everyone is entitled to all the rights and freedoms set forth in this Declaration,
without distinction of any kind, such as race, colour, sex, language, religion,
political or other opinion, national or social origin, property, birth or other
status.

Furthermore, no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a person
belongs, whether it be independent, trust, non-self-governing or under any other
limitation of sovereignty.

ARTICLE 3
Everyone has the right to life, liberty and security of person.

ARTICLE 4

No one shall be held in slavery or servitude; slavery and the slave trade shall
be prohibited in all their forms.

ARTICLES

No one shall be subjected to torture or to cruel, inhuman or degrading treatment
or punishment.

ARTICLE 6
Everyone has the right to recognition everywhere as a person before the law.

ARTICLE 7

All are equal before the law and are entitled without any discrimination to equal
protection of the law. All are entitled to equal protection against any discrim-
ination in violation of this Declaration and against any incitement to such
discrimination.

ARTICLE 8

Everyone has the right to an effective remedy by the competent national tribunals
for acts violating the fundamental rights granted him by the constitution or
by law.
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ARTICLE9
No one shall be subjected to arbitrary arrest, detention or exile.

ARTICLE 10

Everyone is entitled in full equality to a fair and public hearing by an inde-
pendent and impatrtial tribunal, in the determination of his rights and obligations
and of any criminal charge against him.

ARTICLE 11

1. Everyone charged with a penal offence has the right to be presumed inno-
cent until proved guilty according to law in a public trial at which he has
had all the guarantees necessary for his defence.

2. No one shall be held guilty of any penal offence on account of any act or
omission which did not constitute a penal offence, under national or inter-
national law, at the time when it was committed. Nor shall a heavier penalty
be imposed than the one that was applicable at the time the penal offence
was committed.

ARTICLE 12

No one shall be subjected to arbitrary interference with his privacy, family,
home or correspondence, nor to attacks upon his honour and reputation.
Everyone has the right to the protection of the law against such interference
or attacks.

ARTICLE 13

1. Everyone has the right to freedom of movement and residence within the
borders of each State.

2. Everyone has the right to leave any country, including his own, and to
return to his country.

ARTICLE 14

1. Everyone has the right to seek and to enjoy in other countries asylum from
persecution.

2. This right may not be invoked in the case of prosecutions genuinely arising
from non-political crimes or from acts contrary to the purposes and princi-
ples of the United Nations.

ARTICLE 15

1. Everyone has the right to a nationality.

2. No one shall be arbitrarily deprived of his nationality nor denied the right
to change his nationality.
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ARTICLE 16

1. Men and women of full age, without any limitation due to race, nationality
or religion, have the right to marry and to found a family. They are entitled
to equal rights as to marriage, during marriage and at its dissolution.

2. Marriage shall be entered into only with the free and full consent of the
intending spouses.

3. The family is the natural and fundamental group unit of society and is
entitled to protection by society and the State.

ARTICLE 17

1. Everyone has the right to own property alone as well as in association with
others.

2. No one shall be arbitrarily deprived of his property.

ARTICLE 18

Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief, and freedom, either
alone or in community with others and in public or private, to manifest his
religion or belief in teaching, practice, worship and observance.

ARTICLE 19

Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart
information and ideas through any media and regardless of frontiers.

ARTICLE 20
1. Everyone has the right to freedom of peaceful assembly and association.
2. No one may be compelled to belong to an association.

ARTICLE 21

1. Everyone has the right to take part in the government of his country, directly
or through freely chosen representatives.

2. Everyone has the right to equal access to public service in his country.

3. The will of the people shall be the basis of the authority of government;
this will shall be expressed in periodic and genuine elections which shall
be by universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures.

ARTICLE 22

Everyone, as a member of society, has the right to social security and is enti-
tled to realization, through national effort and international co-operation and in
accordance with the organization and resources of each State, of the economic,
social and cultural rights indispensable for his dignity and the free development
of his personality.
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ARTICLE 23

1.

2.

3.

Everyone has the right to work, to free choice of employment, to just and
favourable conditions of work and to protection against unemployment.
Everyone, without any discrimination, has the right to equal pay for equal
work.

Everyone who works has the right to just and favourable remuneration
ensuring for himself and his family an existence worthy of human dignity,
and supplemented, if necessary, by other means of social protection.
Everyone has the right to form and to join trade unions for the protection
of his interests.

ARTICLE 24

Everyone has the right to rest and leisure, including reasonable limitation of
working hours and periodic holidays with pay.

ARTICLE 25

1.

Everyone has the right to a standard of living adequate for the health and
well-being of himself and of his family, including food, clothing, housing
and medical care and necessary social services, and the right to security in
the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood in circumstances beyond his control.

Motherhood and childhood are entitled to special care and assistance. All
children, whether born in or out of wedlock, shall enjoy the same social
protection.

ARTICLE 26

1.

Everyone has the right to education. Education shall be free, at least in the
elementary and fundamental stages. Elementary education shall be compul-
sory. Technical and professional education shall be made generally available
and higher education shall be equally accessible to all on the basis of merit.
Education shall be directed to the full development of the human person-
ality and to the strengthening of respect for human rights and fundamental
freedoms. It shall promote understanding, tolerance and friendship among
all nations, racial or religious groups, and shall further the activities of the
United Nations for the maintenance of peace.

Parents have a prior right to choose the kind of education that shall be
given to their children.

ARTICLE 27

1.

Everyone has the right freely to participate in the cultural life of the
community, to enjoy the arts and to share in scientific advancement and
its benefits.

Everyone has the right to the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he is
the author.
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ARTICLE 28

Everyone is entitled to a social and international order in which the rights and
freedoms set forth in the Declaration can be fully realized.

ARTICLE 29

1. Everyone has duties to the community in which alone the free and full
development of his personality is possible.

2. In the exercise of his rights and freedoms, everyone shall be subject only
to such limitations as are determined by law solely for the purpose of
securing due recognition and respect for the rights and freedoms of others
and of meeting the just requirements of morality, public order and the
general welfare in a democratic society.

3. These rights and freedoms may in no case be exercised contrary to the
purposes and principles of the United Nations.

ARTICLE 30

Nothing in this Declaration may be interpreted as implying for any State, group
or person any right to engage in any activity or to perform any act aimed at
the destruction of any of the rights and freedoms set forth herein.
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International Covenant on Economic,
Social and Cultural Rights

Adopted and opened for signature, ratification and accession
by General Assembly resolution 2200A (XXI) of 16 December 1966.
Entered into force on 3 January 1976.

Preamble

The States Parties to the present Covenant,

Consideringthat, in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the foundation
of freedom, justice and peace in the world,

Recognizingthat these rights derive from the inherent dignity of the human
person,

Recognizingthat, in accordance with the Universal Declaration of Human
Rights, the ideal of free human beings enjoying freedom from fear and want
can only be achieved if conditions are created whereby everyone may enjoy
his economic, social and cultural rights, as well as his civil and political
rights,

Consideringthe obligation of States under the Charter of the United Nations
to promote universal respect for, and observance of, human rights and
freedoms,

Realizingthat the individual, having duties to other individuals and to the
community to which he belongs, is under a responsibility to strive for the
promotion and observance of the rights recognized in the present Covenant,

Agree uporthe following articles:

PART |

ARTICLE 1

1. All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic,
social and cultural development.
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2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of interna-
tional economic co-operation, based upon the principle of mutual benefit,
and international law. In no case may a people be deprived of its own means
of subsistence.

3. The States Parties to the present Covenant, including those having respon-
sibility for the administration of Non-Self-Governing and Trust Territories,
shall promote the realization of the right of self-determination, and shall
respect that right, in conformity with the provisions of the Charter of the
United Nations.

PART I

ARTICLE 2

1. Each State Party to the present Covenant undertakes to take steps, indi-
vidually and through international assistance and co-operation, especially
economic and technical, to the maximum of its available resources, with a
view to achieving progressively the full realization of the rights recognized
in the present Covenant by all appropriate means, including particularly the
adoption of legislative measures.

2. The States Parties to the present Covenant undertake to guarantee that the
rights enunciated in the present Covenant will be exercised without discrim-
ination of any kind as to race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.

3. Developing countries, with due regard to human rights and their national
economy, may determine to what extent they would guarantee the economic
rights recognized in the present Covenant to non-nationals.

ARTICLE 3

The States Parties to the present Covenant undertake to ensure the equal right
of men and women to the enjoyment of all economic, social and cultural rights
set forth in the present Covenant.

ARTICLE4

The States Parties to the present Covenant recognize that, in the enjoyment
of those rights provided by the State in conformity with the present Covenant,
the State may subject such rights only to such limitations as are determined
by law only in so far as this may be compatible with the nature of these rights
and solely for the purpose of promoting the general welfare in a democratic
society.

ARTICLE 5

1. Nothing in the present Covenant may be interpreted as implying for any
State, group or person any right to engage in any activity or to perform any
act aimed at the destruction of any of the rights or freedoms recognized
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herein, or at their limitation to a greater extent than is provided for in the
present Covenant.

No restriction upon or derogation from any of the fundamental human rights
recognized or existing in any country in virtue of law, conventions, regu-
lations or custom shall be admitted on the pretext that the present Covenant
does not recognize such rights or that it recognizes them to a lesser extent.

PART Il

ARTICLE 6

1.

The States Parties to the present Covenant recognize the right to work,
which includes the right of everyone to the opportunity to gain his living

by work which he freely chooses or accepts, and will take appropriate steps
to safeguard this right.

The steps to be taken by a State Party to the present Covenant to achieve the
full realization of this right shall include technical and vocational guidance
and training programmes, policies and techniques to achieve steady economic,
social and cultural development and full and productive employment under
conditions safeguarding fundamental political and economic freedoms to the
individual.

ARTICLE 7

The States Parties to the present Covenant recognize the right of everyone to
the enjoyment of just and favourable conditions of work which ensure, in
particular:

(&) Remuneration which provides all workers, as a minimum, with:

— (i) Fair wages and equal remuneration for work of equal value without
distinction of any kind, in particular women being guaranteed condi-
tions of work not inferior to those enjoyed by men, with equal pay
for equal work;

— (ii) A decent living for themselves and their families in accordance
with the provisions of the present Covenant;

(b) Safe and healthy working conditions;

(c) Equal opportunity for everyone to be promoted in his employment to
an appropriate higher level, subject to no considerations other than those
of seniority and competence;

(d) Rest, leisure and reasonable limitation of working hours and periodic
holidays with pay, as well as remuneration for public holidays

ARTICLE 8
1. The States Parties to the present Covenant undertake to ensure:

(a) The right of everyone to form trade unions and join the trade union of
his choice, subject only to the rules of the organization concerned, for
the promotion and protection of his economic and social interests. No
restrictions may be placed on the exercise of this right other than those
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prescribed by law and which are necessary in a democratic society in
the interests of national security or public order or for the protection of
the rights and freedoms of others;

(b) The right of trade unions to establish national federations or confeder-
ations and the right of the latter to form or join international trade-union
organizations;

(c) The right of trade unions to function freely subject to no limitations
other than those prescribed by law and which are necessary in a demo
cratic society in the interests of national security or public order or for
the protection of the rights and freedoms of others;

(d) The right to strike, provided that it is exercised in conformity with the
laws of the particular country.

This article shall not prevent the imposition of lawful restrictions on the

exercise of these rights by members of the armed forces or of the police

or of the administration of the State.

Nothing in this article shall authorize States Parties to the International

Labour Organisation Convention of 1948 concerning Freedom of Association

and Protection of the Right to Organize to take legislative measures which

would prejudice, or apply the law in such a manner as would prejudice, the
guarantees provided for in that Convention.

ARTICLE 9

The States Parties to the present Covenant recognize the right of everyone to
social security, including social insurance.

ARTICLE 10

The States Parties to the present Covenant recognize that:

1.
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The widest possible protection and assistance should be accorded to the
family, which is the natural and fundamental group unit of society, partic-
ularly for its establishment and while it is responsible for the care and
education of dependent children. Marriage must be entered into with the
free consent of the intending spouses.

Special protection should be accorded to mothers during a reasonable period
before and after childbirth. During such period working mothers should be
accorded paid leave or leave with adequate social security benefits.
Special measures of protection and assistance should be taken on behalf of
all children and young persons without any discrimination for reasons of
parentage or other conditions. Children and young persons should be
protected from economic and social exploitation. Their employment in work
harmful to their morals or health or dangerous to life or likely to hamper
their normal development should be punishable by law. States should also
set age limits below which the paid employment of child labour should be
prohibited and punishable by law.



ARTICLE 11

1. The States Parties to the present Covenant recognize the right of everyone
to an adequate standard of living for himself and his family, including
adequate food, clothing and housing, and to the continuous improvement
of living conditions. The States Parties will take appropriate steps to ensure
the realization of this right, recognizing to this effect the essential impor-
tance of international co-operation based on free consent.

2. The States Parties to the present Covenant, recognizing the fundamental
right of everyone to be free from hunger, shall take, individually and through
international co-operation, the measures, including specific programmes,
which are needed:

(@) To improve methods of production, conservation and distribution of
food by making full use of technical and scientific knowledge, by
disseminating knowledge of the principles of nutrition and by devel-
oping or reforming agrarian systems in such a way as to achieve the
most efficient development and utilization of natural resources;

(b) Taking into account the problems of both food-importing and food-
exporting countries, to ensure an equitable distribution of world food
supplies in relation to need.

ARTICLE 12
1. The States Parties to the present Covenant recognize the right of everyone
to the enjoyment of the highest attainable standard of physical and mental
health.
2. The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for:
(@) The provision for the reduction of the stillbirth-rate and of infant
mortality and for the healthy development of the child;
(b) The improvement of all aspects of environmental and industrial hygiene;
(c) The prevention, treatment and control of epidemic, endemic, occupa-
tional and other diseases;
(d) The creation of conditions which would assure to all medical service
and medical attention in the event of sickness.

ARTICLE 13

1. The States Parties to the present Covenant recognize the right of everyone
to education. They agree that education shall be directed to the full devel-
opment of the human personality and the sense of its dignity, and shall
strengthen the respect for human rights and fundamental freedoms. They
further agree that education shall enable all persons to participate effectively
in a free society, promote understanding, tolerance and friendship among all
nations and all racial, ethnic or religious groups, and further the activities
of the United Nations for the maintenance of peace.
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2.

The States Parties to the present Covenant recognize that, with a view to

achieving the full realization of this right:

(a) Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms, including technical and
vocational secondary education, shall be made generally available and
accessible to all by every appropriate means, and in particular by the
progressive introduction of free education;

(c) Higher education shall be made equally accessible to all, on the basis
of capacity, by every appropriate means, and in particular by the progres-
sive introduction of free education;

(d) Fundamental education shall be encouraged or intensified as far as
possible for those persons who have not received or completed the whole
period of their primary education;

(e) The development of a system of schools at all levels shall be actively
pursued, an adequate fellowship system shall be established, and the
material conditions of teaching staff shall be continuously improved.

The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to choose for their
children schools, other than those established by the public authorities, which
conform to such minimum educational standards as may be laid down or
approved by the State and to ensure the religious and moral education of
their children in conformity with their own convictions.
No part of this article shall be construed so as to interfere with the liberty
of individuals and bodies to establish and direct educational institutions,
subject always to the observance of the principles set forth in paragraph |
of this article and to the requirement that the education given in such insti-
tutions shall conform to such minimum standards as may be laid down by
the State.

ARTICLE 14

Each State Party to the present Covenant which, at the time of becoming a Party,
has not been able to secure in its metropolitan territory or other territories under

its
two

urisdiction compulsory primary education, free of charge, undertakes, within
years, to work out and adopt a detailed plan of action for the progressive

implementation, within a reasonable number of years, to be fixed in the plan,

of t

he principle of compulsory education free of charge for all.

ARTICLE 15

1.
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The States Parties to the present Covenant recognize the right of everyone:
(a) To take part in cultural life;
(b) To enjoy the benefits of scientific progress and its applications;
(c) To benefit from the protection of the moral and material interests
resulting from any scientific, literary or artistic production of which he
is the author.



2.

The steps to be taken by the States Parties to the present Covenant to achieve
the full realization of this right shall include those necessary for the conser-
vation, the development and the diffusion of science and culture.

The States Parties to the present Covenant undertake to respect the freedom
indispensable for scientific research and creative activity.

The States Parties to the present Covenant recognize the benefits to be
derived from the encouragement and development of international contacts
and co-operation in the scientific and cultural fields.

PART IV

ARTICLE 16

1.

The States Parties to the present Covenant undertake to submit in confor-
mity with this part of the Covenant reports on the measures which they
have adopted and the progress made in achieving the observance of the
rights recognized herein.

(a) All reports shall be submitted to the Secretary-General of the United
Nations, who shall transmit copies to the Economic and Social Council
for consideration in accordance with the provisions of the present
Covenant;

(b) The Secretary-General of the United Nations shall also transmit to the
specialized agencies copies of the reports, or any relevant parts there-
from, from States Parties to the present Covenant which are also
members of these specialized agencies in so far as these reports, or parts
therefrom, relate to any matters which fall within the responsibilities of
the said agencies in accordance with their constitutional instruments.

ARTICLE 17

1.

The States Parties to the present Covenant shall furnish their reports in
stages, in accordance with a programme to be established by the Economic
and Social Council within one year of the entry into force of the present
Covenant after consultation with the States Parties and the specialized agen-
cies concerned.

Reports may indicate factors and difficulties affecting the degree of fulfil-
ment of obligations under the present Covenant.

Where relevant information has previously been furnished to the United
Nations or to any specialized agency by any State Party to the present
Covenant, it will not be necessary to reproduce that information, but a
precise reference to the information so furnished will suffice.

ARTICLE 18

Pursuant to its responsibilities under the Charter of the United Nations in the
field of human rights and fundamental freedoms, the Economic and Social
Council may make arrangements with the specialized agencies in respect of
their reporting to it on the progress made in achieving the observance of the

269



provisions of the present Covenant falling within the scope of their activities.
These reports may include particulars of decisions and recommendations on
such implementation adopted by their competent organs.

ARTICLE 19

The Economic and Social Council may transmit to the Commission on Human
Rights for study and general recommendation or, as appropriate, for informa-
tion the reports concerning human rights submitted by States in accordance
with articles 16 and 17, and those concerning human rights submitted by the
specialized agencies in accordance with article 18.

ARTICLE 20

The States Parties to the present Covenant and the specialized agencies concerned
may submit comments to the Economic and Social Council on any general
recommendation under article 19 or reference to such general recommendation
in any report of the Commission on Human Rights or any documentation referred

to therein.

ARTICLE 21

The Economic and Social Council may submit from time to time to the General
Assembly reports with recommendations of a general nature and a summary of
the information received from the States Parties to the present Covenant and the
specialized agencies on the measures taken and the progress made in achieving
general observance of the rights recognized in the present Covenant.

ARTICLE 22

The Economic and Social Council may bring to the attention of other organs
of the United Nations, their subsidiary organs and specialized agencies
concerned with furnishing technical assistance any matters arising out of the
reports referred to in this part of the present Covenant which may assist such
bodies in deciding, each within its field of competence, on the advisability of
international measures likely to contribute to the effective progressive imple-
mentation of the present Covenant.

ARTICLE 23

The States Parties to the present Covenant agree that international action for
the achievement of the rights recognized in the present Covenant includes such
methods as the conclusion of conventions, the adoption of recommendations,
the furnishing of technical assistance and the holding of regional meetings and
technical meetings for the purpose of consultation and study organized in

conjunction with the Governments concerned.
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ARTICLE 24

Nothing in the present Covenant shall be interpreted as impairing the provisions
of the Charter of the United Nations and of the constitutions of the specialized
agencies which define the respective responsibilities of the various organs of
the United Nations and of the specialized agencies in regard to the matters dealt
with in the present Covenant.

ARTICLE 25

Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilize fully and freely their natural wealth
and resources.

PART V

ARTICLE 26

1. The present Covenant is open for signature by any State Member of the
United Nations or member of any of its specialized agencies, by any State
Party to the Statute of the International Court of Justice, and by any other
State which has been invited by the General Assembly of the United Nations
to become a party to the present Covenant.

2. The present Covenant is subject to ratification. Instruments of ratification
shall be deposited with the Secretary-General of the United Nations.

3. The present Covenant shall be open to accession by any State referred to
in paragraph 1 of this article.

4. Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations.

5. The Secretary-General of the United Nations shall inform all States which
have signed the present Covenant or acceded to it of the deposit of each
instrument of ratification or accession.

ARTICLE 27

1. The present Covenant shall enter into force three months after the date of
the deposit with the Secretary-General of the United Nations of the thirty-
fifth instrument of ratification or instrument of accession.

2. For each State ratifying the present Covenant or acceding to it after the
deposit of the thirty-fifth instrument of ratification or instrument of acces-
sion, the present Covenant shall enter into force three months after the
date of the deposit of its own instrument of ratification or instrument of
accession.

ARTICLE 28

The provisions of the present Covenant shall extend to all parts of federal States
without any limitations or exceptions.
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ARTICLE 29

1.

Any State Party to the present Covenant may propose an amendment and
file it with the Secretary-General of the United Nations. The Secretary-
General shall thereupon communicate any proposed amendments to the
States Parties to the present Covenant with a request that they notify him
whether they favour a conference of States Parties for the purpose of consid-
ering and voting upon the proposals. In the event that at least one third of
the States Parties favours such a conference, the Secretary-General shall
convene the conference under the auspices of the United Nations. Any
amendment adopted by a majority of the States Parties present and voting
at the conference shall be submitted to the General Assembly of the United
Nations for approval.

Amendments shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds
majority of the States Parties to the present Covenant in accordance with
their respective constitutional processes.

When amendments come into force they shall be binding on those States
Parties which have accepted them, other States Parties still being bound by
the provisions of the present Covenant and any earlier amendment which
they have accepted.

ARTICLE 30

Irrespective of the notifications made under article 26, paragraph 5, the
Secretary-General of the United Nations shall inform all States referred to in
paragraph | of the same article of the following particulars:

(a) Signatures, ratifications and accessions under article 26;
(b) The date of the entry into force of the present Covenant under article 27
and the date of the entry into force of any amendments under article 29.

ARTICLE 31

1.
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The present Covenant, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited in the archives of
the United Nations.

The Secretary-General of the United Nations shall transmit certified copies

of the present Covenant to all States referred to in article 26.



International Covenant
on Civil and Political Rights

Adopted by

the General Assembly resolution 2200A (XXI)
of 16 December 1966.

Entered into force 23 March 1976.

Preamble

The States Parties to the present Covenant,

Consideringthat, in accordance with the principles proclaimed in the Charter
of the United Nations, recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the founda-
tion of freedom, justice and peace in the world,

Recognizingthat these rights derive from the inherent dignity of the human
person,

Recognizingthat, in accordance with the Universal Declaration of Human
Rights, the ideal of free human beings enjoying civil and political freedom
and freedom from fear and want can only be achieved if conditions are
created whereby everyone may enjoy his civil and political rights, as well
as his economic, social and cultural rights,

Consideringthe obligation of States under the Charter of the United Nations
to promote universal respect for, and observance of, human rights and
freedoms,

Realizingthat the individual, having duties to other individuals and to the
community to which he belongs, is under a responsibility to strive for the
promotion and observance of the rights recognized in the present Covenant,

Agree uporthe following articles:

PART |

ARTICLE 1

1. All peoples have the right of self-determination. By virtue of that right they
freely determine their political status and freely pursue their economic,
social and cultural development.
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2. All peoples may, for their own ends, freely dispose of their natural wealth
and resources without prejudice to any obligations arising out of interna-
tional economic co-operation, based upon the principle of mutual benefit,
and international law. In no case may a people be deprived of its own means
of subsistence.

3. The States Parties to the present Covenant, including those having respon-
sibility for the administration of Non-Self-Governing and Trust Territories,
shall promote the realization of the right of self-determination, and shall
respect that right, in conformity with the provisions of the Charter of the
United Nations.

PART I

ARTICLE 2

1. Each State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights
recognized in the present Covenant, without distinction of any kind, such
as race, colour, sex, language, religion, political or other opinion, national
or social origin, property, birth or other status.

2. Where not already provided for by existing legislative or other measures,
each State Party to the present Covenant undertakes to take the necessary
steps, in accordance with its constitutional processes and with the provi-
sions of the present Covenant, to adopt such laws or other measures as may
be necessary to give effect to the rights recognized in the present Covenant.

3. Each State Party to the present Covenant undertakes:

(a) To ensure that any person whose rights or freedoms as herein recognized
are violated shall have an effective remedy, notwithstanding that the viola-
tion has been committed by persons acting in an official capacity;

(b) To ensure that any person claiming such a remedy shall have his right
thereto determined by competent judicial, administrative or legislative
authorities, or by any other competent authority provided for by the
legal system of the State, and to develop the possibilities of judicial
remedy;

(c) To ensure that the competent authorities shall enforce such remedies
when granted.

ARTICLE 3

The States Parties to the present Covenant undertake to ensure the equal
right of men and women to the enjoyment of all civil and political rights set
forth in the present Covenant.

ARTICLE 4

1. Intime of public emergency which threatens the life of the nation and the
existence of which is officially proclaimed, the States Parties to the present
Covenant may take measures derogating from their obligations under the
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present Covenant to the extent strictly required by the exigencies of the
situation, provided that such measures are not inconsistent with their other
obligations under international law and do not involve discrimination solely
on the ground of race, colour, sex, language, religion or social origin.

No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16 and 18
may be made under this provision.

Any State Party to the present Covenant availing itself of the right of dero-
gation shall immediately inform the other States Parties to the present
Covenant, through the intermediary of the Secretary-General of the United
Nations, of the provisions from which it has derogated and of the reasons
by which it was actuated. A further communication shall be made, through
the same intermediary, on the date on which it terminates such derogation.

ARTICLE 5

1.

Nothing in the present Covenant may be interpreted as implying for any
State, group or person any right to engage in any activity or perform any
act aimed at the destruction of any of the rights and freedoms recognized
herein or at their limitation to a greater extent than is provided for in the
present Covenant.

There shall be no restriction upon or derogation from any of the funda-
mental human rights recognized or existing in any State Party to the
present Covenant pursuant to law, conventions, regulations or custom on
the pretext that the present Covenant does not recognize such rights or
that it recognizes them to a lesser extent.

PART IlI

ARTICLE 6

1.

2.

Every human being has the inherent right to life. This right shall be protected
by law. No one shall be arbitrarily deprived of his life.

In countries which have not abolished the death penalty, sentence of death
may be imposed only for the most serious crimes in accordance with the
law in force at the time of the commission of the crime and not contrary
to the provisions of the present Covenant and to the Convention on the
Prevention and Punishment of the Crime of Genocide. This penalty can
only be carried out pursuant to a final judgement rendered by a competent
court.

When deprivation of life constitutes the crime of genocide, it is understood
that nothing in this article shall authorize any State Party to the present
Covenant to derogate in any way from any obligation assumed under the
provisions of the Convention on the Prevention and Punishment of the
Crime of Genocide.

Anyone sentenced to death shall have the right to seek pardon or commu-
tation of the sentence. Amnesty, pardon or commutation of the sentence of
death may be granted in all cases.
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Sentence of death shall not be imposed for crimes committed by persons
below eighteen years of age and shall not be carried out on pregnant women.
Nothing in this article shall be invoked to delay or to prevent the abolition
of capital punishment by any State Party to the present Covenant.

ARTICLE 7

No

one shall be subjected to torture or to cruel, inhuman or degrading treat-

ment or punishment. In particular, no one shall be subjected without his free
consent to medical or scientific experimentation.

ARTICLE 8

1.

2.
3.

No one shall be held in slavery; slavery and the slave-trade in all their

forms shall be prohibited.

No one shall be held in servitude.

(&) No one shall be required to perform forced or compulsory labour;

(b) Paragraph 3(a) shall not be held to preclude, in countries where impris-
onment with hard labour may be imposed as a punishment for a crime,
the performance of hard labour in pursuance of a sentence to such
punishment by a competent court;

(c) For the purpose of this paragraph the term “forced or compulsory labour”
shall not include:

— (i) Any work or service, not referred to in subparagraph (b), normally
required of a person who is under detention in consequence of a
lawful order of a court, or of a person during conditional release from
such detention;

— (ii) Any service of a military character and, in countries where consci-
entious objection is recognized, any national service required by law
of conscientious objectors;

— (iii) Any service exacted in cases of emergency or calamity threat-
ening the life or well-being of the community;

— (iv) Any work or service which forms part of normal civil obligations.

ARTICLE 9

1.
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Everyone has the right to liberty and security of person. No one shall be
subjected to arbitrary arrest or detention. No one shall be deprived of his
liberty except on such grounds and in accordance with such procedure as
are established by law.

Anyone who is arrested shall be informed, at the time of arrest, of the
reasons for his arrest and shall be promptly informed of any charges against
him.

Anyone arrested or detained on a criminal charge shall be brought promptly
before a judge or other officer authorized by law to exercise judicial power
and shall be entitled to trial within a reasonable time or to release. It shall
not be the general rule that persons awaiting trial shall be detained in
custody, but release may be subject to guarantees to appear for trial, at any



other stage of the judicial proceedings, and, should occasion arise, for execu-
tion of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be enti-
tled to take proceedings before a court, in order that court may decide
without delay on the lawfulness of his detention and order his release if
the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have
an enforceable right to compensation.

ARTICLE 10

1. All persons deprived of their liberty shall be treated with humanity and
with respect for the inherent dignity of the human person.

2. (a) Accused persons shall, save in exceptional circumstances, be segre-
gated from convicted persons and shall be subject to separate treatment
appropriate to their status as unconvicted persons;

(b) Accused juvenile persons shall be separated from adults and brought
as speedily as possible for adjudication.

3. The penitentiary system shall comprise treatment of prisoners the essential
aim of which shall be their reformation and social rehabilitation. Juvenile
offenders shall be segregated from adults and be accorded treatment appro-
priate to their age and legal status.

ARTICLE 11

No one shall be imprisoned merely on the ground of inability to fulfil a contrac-
tual obligation.

ARTICLE 12

1. Everyone lawfully within the territory of a State shall, within that territory,
have the right to liberty of movement and freedom to choose his residence.

2. Everyone shall be free to leave any country, including his own.

3. The above-mentioned rights shall not be subject to any restrictions except
those which are provided by law, are necessary to protect national security,
public order ¢rdre publig, public health or morals or the rights and free-
doms of others, and are consistent with the other rights recognized in the
present Covenant.

4. No one shall be arbitrarily deprived of the right to enter his own country.

ARTICLE 13

An alien lawfully in the territory of a State Party to the present Covenant may
be expelled therefrom only in pursuance of a decision reached in accordance
with law and shall, except where compelling reasons of national security other-
wise require, be allowed to submit the reasons against his expulsion and to
have his case reviewed by, and be represented for the purpose before, the compe-
tent authority or a person or persons especially designated by the competent
authority.
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ARTICLE 14

1.
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All persons shall be equal before the courts and tribunals. In the determi-
nation of any criminal charge against him, or of his rights and obligations
in a suit at law, everyone shall be entitled to a fair and public hearing by
a competent, independent and impartial tribunal established by law. The
press and the public may be excluded from all or part of a trial for reasons
of morals, public orderofdre publig or national security in a democratic
society, or when the interest of the private lives of the parties so requires,
or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but
any judgement rendered in a criminal case or in a suit at law shall be made
public except where the interest of juvenile persons otherwise requires
or the proceedings concern matrimonial disputes or the guardianship of
children.

Everyone charged with a criminal offence shall have the right to be presumed

innocent until proved guilty according to law.

In the determination of any criminal charge against him, everyone shall be

entitled to the following minimum guarantees, in full equality:

(@) To be informed promptly and in detail in a language which he under-
stands of the nature and cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence
and to communicate with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing; to be informed, if he does not
have legal assistance, of this right; and to have legal assistance assigned
to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means
to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain
the attendance and examination of witnesses on his behalf under the
same conditions as witnesses against him;

() To have the free assistance of an interpreter if he cannot understand or
speak the language used in court;

(g) Not to be compelled to testify against himself or to confess guilt.
In the case of juvenile persons, the procedure shall be such as will take
account of their age and the desirability of promoting their rehabilitation.
Everyone convicted of a crime shall have the right to his conviction and
sentence being reviewed by a higher tribunal according to law.
When a person has by a final decision been convicted of a criminal offence
and when subsequently his conviction has been reversed or he has been
pardoned on the ground that a new or newly discovered fact shows conclu-
sively that there has been a miscarriage of justice, the person who has
suffered punishment as a result of such conviction shall be compensated
according to law, unless it is proved that the non-disclosure of the unknown
fact in time is wholly or partly attributable to him.



7. No one shall be liable to be tried or punished again for an offence for which
he has already been finally convicted or acquitted in accordance with the
law and penal procedure of each country.

ARTICLE 15

1. No one shall be held guilty of any criminal offence on account of any act
or omission which did not constitute a criminal offence, under national or
international law, at the time when it was committed. Nor shall a heavier
penalty be imposed than the one that was applicable at the time when the
criminal offence was committed. If, subsequent to the commission of the
offence, provision is made by law for the imposition of the lighter penalty,
the offender shall benefit thereby.

2. Nothing in this article shall prejudice the trial and punishment of any person
for any act or omission which, at the time when it was committed, was
criminal according to the general principles of law recognized by the
community of nations.

ARTICLE 16

Everyone shall have the right to recognition everywhere as a person before
the law.

ARTICLE 17

1. No one shall be subjected to arbitrary or unlawful interference with his
privacy, family, home or correspondence, nor to unlawful attacks on his
honour and reputation.

2. Everyone has the right to the protection of the law against such interfer-
ence or attacks.

ARTICLE 18

1. Everyone shall have the right to freedom of thought, conscience and religion.
This right shall include freedom to have or to adopt a religion or belief of
his choice, and freedom, either individually or in community with others and
in public or private, to manifest his religion or belief in worship, observance,
practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to
have or to adopt a religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only to such
limitations as are prescribed by law and are necessary to protect public
safety, order, health, or morals or the fundamental rights and freedoms of
others.

4. The States Parties to the present Covenant undertake to have respect for
the liberty of parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity with their own
convictions.
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ARTICLE 19

1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall
include freedom to seek, receive and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing or in print, in the form
of art, or through any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries
with it special duties and responsibilities. It may therefore be subject to
certain restrictions, but these shall only be such as are provided by law and
are necessary:

(a) For respect of the rights or reputations of others;
(b) For the protection of national security or of public or@edre public),
or of public health or morals.

ARTICLE 20

1. Any propaganda for war shall be prohibited by law.

2. Any advocacy of national, racial or religious hatred that constitutes incite-
ment to discrimination, hostility or violence shall be prohibited by law.

ARTICLE 21

The right of peaceful assembly shall be recognized. No restrictions may be
placed on the exercise of this right other than those imposed in conformity with
the law and which are necessary in a democratic society in the interests of
national security or public safety, public orderdre public),the protection of

public health or morals or the protection of the rights and freedoms of others.

ARTICLE 22

1. Everyone shall have the right to freedom of association with others, including
the right to form and join trade unions for the protection of his interests.

2. No restrictions may be placed on the exercise of this right other than those
which are prescribed by law and which are necessary in a democratic
society in the interests of national security or public safety, public order
(ordre public),the protection of public health or morals or the protection
of the rights and freedoms of others. This article shall not prevent the
imposition of lawful restrictions on members of the armed forces and of
the police in their exercise of this right.

3. Nothing in this article shall authorize States Parties to the International
Labour Organisation Convention of 1948 concerning Freedom of Association
and Protection of the Right to Organize to take legislative measures which
would prejudice, or to apply the law in such a manner as to prejudice, the
guarantees provided for in that Convention.
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ARTICLE 23

1. The family is the natural and fundamental group unit of society and is enti-
tled to protection by society and the State.

2. The right of men and women of marriageable age to marry and to found a
family shall be recognized.

3. No marriage shall be entered into without the free and full consent of the
intending spouses.

4. States Parties to the present Covenant shall take appropriate steps to ensure
equality of rights and responsibilities of spouses as to marriage, during
marriage and at its dissolution. In the case of dissolution, provision shall
be made for the necessary protection of any children.

ARTICLE 24

1. Every child shall have, without any discrimination as to race, colour, sex,
language, religion, national or social origin, property or birth, the right to
such measures of protection as are required by his status as a minor, on the
part of his family, society and the State.

2. Every child shall be registered immediately after birth and shall have a
name.

3. Every child has the right to acquire a nationality.

ARTICLE 25

Every citizen shall have the right and the opportunity, without any of the distinc-
tions mentioned in article 2 and without unreasonable restrictions:

(a) To take part in the conduct of public affairs, directly or through freely
chosen representatives;

(b) To vote and to be elected at genuine periodic elections which shall
be by universal and equal suffrage and shall be held by secret ballot,
guaranteeing the free expression of the will of the electors;

(c) To have access, on general terms of equality, to public service in his
country.

ARTICLE 26

All persons are equal before the law and are entitled without any discrimination
to the equal protection of the law. In this respect, the law shall prohibit any
discrimination and guarantee to all persons equal and effective protection against
discrimination on any ground such as race, colour, sex, language, religion, polit-
ical or other opinion, national or social origin, property, birth or other status.

ARTICLE 27

In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with
the other members of their group, to enjoy their own culture, to profess and
practise their own religion, or to use their own language.
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PART IV

ARTICLE 28

1.

There shall be established a Human Rights Committee (hereafter referred
to in the present Covenant as the Committee). It shall consist of eighteen
members and shall carry out the functions hereinafter provided.

The Committee shall be composed of nationals of the States Parties to the
present Covenant who shall be persons of high moral character and recog-
nized competence in the field of human rights, consideration being given to

the usefulness of the participation of some persons having legal experience.
The members of the Committee shall be elected and shall serve in their
personal capacity.

ARTICLE 29

1.

2.

3.

The members of the Committee shall be elected by secret ballot from a list
of persons possessing the qualifications prescribed in article 28 and nomi-
nated for the purpose by the States Parties to the present Covenant.

Each State Party to the present Covenant may nominate not more than two
persons. These persons shall be nationals of the nominating State.

A person shall be eligible for renomination.

ARTICLE 30

1.

2.

282

The initial election shall be held no later than six months after the date of
the entry into force of the present Covenant.

At least four months before the date of each election to the Committee, other
than an election to fill a vacancy declared in accordance with article 34, the
Secretary-General of the United Nations shall address a written invitation to
the States Parties to the present Covenant to submit their nominations for
membership of the Committee within three months.

The Secretary-General of the United Nations shall prepare a list in alpha-
betical order of all the persons thus nominated, with an indication of the
States Parties which have nominated them, and shall submit it to the States
Parties to the present Covenant no later than one month before the date of
each election.

Elections of the members of the Committee shall be held at a meeting of
the States Parties to the present Covenant convened by the Secretary General
of the United Nations at the Headquarters of the United Nations. At that
meeting, for which two thirds of the States Parties to the present Covenant
shall constitute a quorum, the persons elected to the Committee shall be
those nominees who obtain the largest number of votes and an absolute
majority of the votes of the representatives of States Parties present and
voting.



ARTICLE 31

1.
2.

The Committee may not include more than one national of the same State.
In the election of the Committee, consideration shall be given to equitable
geographical distribution of membership and to the representation of the
different forms of civilization and of the principal legal systems.

ARTICLE 32

1.

The members of the Committee shall be elected for a term of four years.
They shall be eligible for re-election if renominated. However, the terms

of nine of the members elected at the first election shall expire at the end
of two years; immediately after the first election, the names of these nine
members shall be chosen by lot by the Chairman of the meeting referred
to in article 30, paragraph 4.

Elections at the expiry of office shall be held in accordance with the

preceding articles of this part of the present Covenant.

ARTICLE 33

1.

If, in the unanimous opinion of the other members, a member of the

Committee has ceased to carry out his functions for any cause other than
absence of a temporary character, the Chairman of the Committee shall
notify the Secretary-General of the United Nations, who shall then declare

the seat of that member to be vacant.

In the event of the death or the resignation of a member of the Committee,
the Chairman shall immediately notify the Secretary-General of the United

Nations, who shall declare the seat vacant from the date of death or the
date on which the resignation takes effect.

ARTICLE 34

1.

When a vacancy is declared in accordance with article 33 and if the term
of office of the member to be replaced does not expire within six months
of the declaration of the vacancy, the Secretary-General of the United
Nations shall notify each of the States Parties to the present Covenant,
which may within two months submit nominations in accordance with
article 29 for the purpose of filling the vacancy.

The Secretary-General of the United Nations shall prepare a list in alpha-
betical order of the persons thus nominated and shall submit it to the States
Parties to the present Covenant. The election to fill the vacancy shall then
take place in accordance with the relevant provisions of this part of the
present Covenant.

A member of the Committee elected to fill a vacancy declared in accor-
dance with article 33 shall hold office for the remainder of the term of the
member who vacated the seat on the Committee under the provisions of
that article.
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ARTICLE 35

The members of the Committee shall, with the approval of the General Assembly

of the United Nations, receive emoluments from United Nations resources on

such terms and conditions as the General Assembly may decide, having regard
to the importance of the Committee's responsibilities.

ARTICLE 36

The Secretary-General of the United Nations shall provide the necessary staff
and facilities for the effective performance of the functions of the Committee
under the present Covenant.

ARTICLE 37

1. The Secretary-General of the United Nations shall convene the initial
meeting of the Committee at the Headquarters of the United Nations.

2. Atfter its initial meeting, the Committee shall meet at such times as shall
be provided in its rules of procedure.

3. The Committee shall normally meet at the Headquarters of the United
Nations or at the United Nations Office at Geneva.

ARTICLE 38

Every member of the Committee shall, before taking up his duties, make a
solemn declaration in open committee that he will perform his functions impar-
tially and conscientiously.

ARTICLE 39

1. The Committee shall elect its officers for a term of two years. They may
be re-elected.

2. The Committee shall establish its own rules of procedure, but these rules
shall provide, inter alia, that:
(a) Twelve members shall constitute a quorum;
(b) Decisions of the Committee shall be made by a majority vote of the

members present.

ARTICLE 40

1. The States Parties to the present Covenant undertake to submit reports on
the measures they have adopted which give effect to the rights recognized
herein and on the progress made in the enjoyment of those rights:

(a) Within one year of the entry into force of the present Covenant for the
States Parties concerned,;
(b) Thereafter whenever the Committee so requests.

2. All reports shall be submitted to the Secretary-General of the United Nations,
who shall transmit them to the Committee for consideration. Reports shall
indicate the factors and difficulties, if any, affecting the implementation of
the present Covenant.
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3. The Secretary-General of the United Nations may, after consultation with
the Committee, transmit to the specialized agencies concerned copies of
such parts of the reports as may fall within their field of competence.

4. The Committee shall study the reports submitted by the States Parties to
the present Covenant. It shall transmit its reports, and such general comments
as it may consider appropriate, to the States Parties. The Committee may
also transmit to the Economic and Social Council these comments along
with the copies of the reports it has received from States Parties to the
present Covenant.

5. The States Parties to the present Covenant may submit to the Committee
observations on any comments that may be made in accordance with para-
graph 4 of this article.

ARTICLE 41

1. A State Party to the present Covenant may at any time declare under this

article that it recognizes the competence of the Committee to receive and
consider communications to the effect that a State Party claims that another
State Party is not fulfilling its obligations under the present Covenant.
Communications under this article may be received and considered only if
submitted by a State Party which has made a declaration recognizing in
regard to itself the competence of the Committee. No communication shall
be received by the Committee if it concerns a State Party which has not
made such a declaration. Communications received under this article shall
be dealt with in accordance with the following procedure:

(a) If a State Party to the present Covenant considers that another State
Party is not giving effect to the provisions of the present Covenant, it
may, by written communication, bring the matter to the attention of that
State Party. Within three months after the receipt of the communication
the receiving State shall afford the State which sent the communication
an explanation, or any other statement in writing clarifying the matter
which should include, to the extent possible and pertinent, reference to
domestic procedures and remedies taken, pending, or available in the
matter;

(b) If the matter is not adjusted to the satisfaction of both States Parties
concerned within six months after the receipt by the receiving State of
the initial communication, either State shall have the right to refer the
matter to the Committee, by notice given to the Committee and to the
other State;

(c) The Committee shall deal with a matter referred to it only after it has
ascertained that all available domestic remedies have been invoked and
exhausted in the matter, in conformity with the generally recognized
principles of international law. This shall not be the rule where the appli-
cation of the remedies is unreasonably prolonged,;

(d) The Committee shall hold closed meetings when examining communi-
cations under this article;
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(e) Subject to the provisions of subparagraph (c), the Committee shall make
available its good offices to the States Parties concerned with a view
to a friendly solution of the matter on the basis of respect for human
rights and fundamental freedoms as recognized in the present Covenant;

() In any matter referred to it, the Committee may call upon the States
Parties concerned, referred to in subparagraph (b), to supply any relevant
information;

(g) The States Parties concerned, referred to in subparagraph (b), shall have
the right to be represented when the matter is being considered in the
Committee and to make submissions orally and/or in writing;

(h) The Committee shall, within twelve months after the date of receipt of
notice under subparagraph (b), submit a report:

— (i) If a solution within the terms of subparagraph (e) is reached, the
Committee shall confine its report to a brief statement of the facts
and of the solution reached;

— (i) If a solution within the terms of subparagraph (e) is not reached,
the Committee shall confine its report to a brief statement of the
facts; the written submissions and record of the oral submissions
made by the States Parties concerned shall be attached to the report.

In every matter, the report shall be communicated to the States Parties

concerned.

2. The provisions of this article shall come into force when ten States Parties
to the present Covenant have made declarations under paragraph | of this
article. Such declarations shall be deposited by the States Parties with the
Secretary-General of the United Nations, who shall transmit copies thereof
to the other States Parties. A declaration may be withdrawn at any time by
notification to the Secretary-General. Such a withdrawal shall not prejudice
the consideration of any matter which is the subject of a communication
already transmitted under this article; no further communication by any
State Party shall be received after the notification of withdrawal of the
declaration has been received by the Secretary-General, unless the State
Party concerned has made a new declaration.

ARTICLE 42

1. (a) If a matter referred to the Committee in accordance with article 41 is
not resolved to the satisfaction of the States Parties concerned, the
Committee may, with the prior consent of the States Parties concerned,
appoint an ad hoc Conciliation Commission (hereinafter referred to as
the Commission). The good offices of the Commission shall be made
available to the States Parties concerned with a view to an amicable
solution of the matter on the basis of respect for the present Covenant;

(b) The Commission shall consist of five persons acceptable to the States

Parties concerned. If the States Parties concerned fail to reach agreement
within three months on all or part of the composition of the Commission,
the members of the Commission concerning whom no agreement has
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been reached shall be elected by secret ballot by a two-thirds majority
vote of the Committee from among its members.

The members of the Commission shall serve in their personal capacity. They

shall not be nationals of the States Parties concerned, or of a State not Party

to the present Covenant, or of a State Party which has not made a decla-

ration under article 41.

The Commission shall elect its own Chairman and adopt its own rules of

procedure.

The meetings of the Commission shall normally be held at the Headquarters

of the United Nations or at the United Nations Office at Geneva. However,

they may be held at such other convenient places as the Commission may
determine in consultation with the Secretary-General of the United Nations
and the States Parties concerned.

The secretariat provided in accordance with article 36 shall also service the

commissions appointed under this article.

The information received and collated by the Committee shall be made

available to the Commission and the Commission may call upon the States

Parties concerned to supply any other relevant information.

When the Commission has fully considered the matter, but in any event

not later than twelve months after having been seized of the matter, it shall

submit to the Chairman of the Committee a report for communication to
the States Parties concerned:

(a) If the Commission is unable to complete its consideration of the matter
within twelve months, it shall confine its report to a brief statement of
the status of its consideration of the matter;

(b) If an amicable solution to the matter on tie basis of respect for human
rights as recognized in the present Covenant is reached, the Commission
shall confine its report to a brief statement of the facts and of the solu-
tion reached;

(c) If a solution within the terms of subparagraph (b) is not reached, the
Commission's report shall embody its findings on all questions of fact
relevant to the issues between the States Parties concerned, and its views
on the possibilities of an amicable solution of the matter. This report
shall also contain the written submissions and a record of the oral
submissions made by the States Parties concerned;

(d) If the Commission's report is submitted under subparagraph (c), the States
Parties concerned shall, within three months of the receipt of the report,
notify the Chairman of the Committee whether or not they accept the
contents of the report of the Commission.

The provisions of this article are without prejudice to the responsibilities

of the Committee under article 41.

The States Parties concerned shall share equally all the expenses of the

members of the Commission in accordance with estimates to be provided

by the Secretary-General of the United Nations.
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10. The Secretary-General of the United Nations shall be empowered to pay
the expenses of the members of the Commission, if necessary, before reim-
bursement by the States Parties concerned, in accordance with paragraph 9
of this article.

ARTICLE 43

The members of the Committee, and of the ad hoc conciliation commissions
which may be appointed under article 42, shall be entitled to the facilities, priv-
ileges and immunities of experts on mission for the United Nations as laid
down in the relevant sections of the Convention on the Privileges and Immunities
of the United Nations.

ARTICLE 44

The provisions for the implementation of the present Covenant shall apply
without prejudice to the procedures prescribed in the field of human rights by
or under the constituent instruments and the conventions of the United Nations
and of the specialized agencies and shall not prevent the States Parties to the
present Covenant from having recourse to other procedures for settling a dispute
in accordance with general or special international agreements in force between
them.

ARTICLE 45

The Committee shall submit to the General Assembly of the United Nations,
through the Economic and Social Council, an annual report on its activities.

PART V

ARTICLE 46

Nothing in the present Covenant shall be interpreted as impairing the provisions
of the Charter of the United Nations and of the constitutions of the specialized
agencies which define the respective responsibilities of the various organs of
the United Nations and of the specialized agencies in regard to the matters dealt
with in the present Covenant.

ARTICLE 47

Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilize fully and freely their natural wealth
and resources.
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PART VI

ARTICLE 48

1.

The present Covenant is open for signature by any State Member of the
United Nations or member of any of its specialized agencies, by any State
Party to the Statute of the International Court of Justice, and by any other
State which has been invited by the General Assembly of the United Nations
to become a Party to the present Covenant.

The present Covenant is subject to ratification. Instruments of ratification
shall be deposited with the Secretary-General of the United Nations.

The present Covenant shall be open to accession by any State referred to
in paragraph 1 of this article.

Accession shall be effected by the deposit of an instrument of accession
with the Secretary-General of the United Nations.

The Secretary-General of the United Nations shall inform all States which
have signed this Covenant or acceded to it of the deposit of each instru-
ment of ratification or accession.

ARTICLE 49

1.

The present Covenant shall enter into force three months after the date of
the deposit with the Secretary-General of the United Nations of the thirty-
fifth instrument of ratification or instrument of accession.

For each State ratifying the present Covenant or acceding to it after the
deposit of the thirty-fifth instrument of ratification or instrument of acces-
sion, the present Covenant shall enter into force three months after the date
of the deposit of its own instrument of ratification or instrument of acces-
sion.

ARTICLE 50

The provisions of the present Covenant shall extend to all parts of federal States
without any limitations or exceptions.

ARTICLE 51
1. Any State Party to the present Covenant may propose an amendment and

file it with the Secretary-General of the United Nations. The Secretary-
General of the United Nations shall thereupon communicate any proposed
amendments to the States Parties to the present Covenant with a request
that they notify him whether they favour a conference of States Parties for
the purpose of considering and voting upon the proposals. In the event that
at least one third of the States Parties favours such a conference, the
Secretary-General shall convene the conference under the auspices of the
United Nations. Any amendment adopted by a majority of the States Parties
present and voting at the conference shall be submitted to the General
Assembly of the United Nations for approval.
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2. Amendments shall come into force when they have been approved by the
General Assembly of the United Nations and accepted by a two-thirds
majority of the States Parties to the present Covenant in accordance with
their respective constitutional processes.

3. When amendments come into force, they shall be binding on those States
Parties which have accepted them, other States Parties still being bound by
the provisions of the present Covenant and any earlier amendment which
they have accepted.

ARTICLE 52

Irrespective of the notifications made under article 48, paragraph 5, the
Secretary-General of the United Nations shall inform all States referred to in
paragraph | of the same article of the following particulars:
(a) Signatures, ratifications and accessions under article 48;
(b) The date of the entry into force of the present Covenant under article 49
and the date of the entry into force of any amendments under article 51.

ARTICLE 53

1. The present Covenant, of which the Chinese, English, French, Russian and
Spanish texts are equally authentic, shall be deposited in the archives of
the United Nations.

2. The Secretary-General of the United Nations shall transmit certified copies
of the present Covenant to all States referred to in article 48.
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United Nations Declaration
on the Elimination of all Forms
of Racial Discrimination

Proclaimed by
General Assembly resolution 1904 (XVIII)
of 20 November 1963

The General Assembly,

Consideringthat the Charter of the United Nations is based on the principles
of the dignity and equality of all human beings and seeks, among other
basic objectives, to achieve international co-operation in promoting and
encouraging respect for human rights and fundamental freedoms for all
without distinction as to race, sex, language or religion,

Consideringthat the Universal Declaration of Human Rights proclaims that all
human beings are born free and equal in dignity and rights and that everyone
is entitled to all the rights and freedoms set out in the Declaration, without
distinction of any kind, in particular as to race, colour or national origin,

Consideringhat the Universal Declaration of Human Rights proclaims further
that all are equal before the law and are entitled without any discrimina-
tion to equal protection of the law and that all are entitled to equal
protection against any discrimination and against any incitement to such
discrimination,

Consideringthat the United Nations has condemned colonialism and all prac-
tices of segregation and discrimination associated therewith, and that the
Declaration on the Granting of Independence to Colonial Countries and
Peoples proclaims in particular the necessity of bringing colonialism to a
speedy and unconditional end,

Consideringthat any doctrine of racial differentiation or superiority is scien-
tifically false, morally condemnable, socially unjust and dangerous, and
that there is no justification for racial discrimination either in theory or in
practice,

Taking into accounthe other resolutions adopted by the General Assembly and
the international instruments adopted by the specialized agencies, in partic-
ular the International Labour Organisation and the United Nations
Educational, Scientific and Cultural Organization, in the field of discrimi-
nation,
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Taking into accounthe fact that, although international action and efforts in a
number of countries have made it possible to achieve progress in that field,
discrimination based on race, colour or ethnic origin in certain areas of the
world continues none the less to give cause for serious concern,

Alarmedby the manifestations of racial discrimination still in evidence in some
areas of the world, some of which are imposed by certain Governments by
means of legislative, administrative or other measures, in the form, inter
alia, of apartheid, segregation and separation, as well as by the promotion
and dissemination of doctrines of racial superiority and expansionism in
certain areas,

Convincedthat all forms of racial discrimination and, still more so, govern-
mental policies based on the prejudice of racial superiority or on racial
hatred, besides constituting a violation of fundamental human rights, tend
to jeopardize friendly relations among peoples, co-operation between nations
and international peace and security,

Convincedalso that racial discrimination harms not only those who are its
objects but also those who practise it.

Convincedfurther that the building of a world society free from all forms of
racial segregation and discrimination, factors which create hatred and divi-
sion among men, is one of the fundamental objectives of the United
Nations,

1. Solemnly affirmshe necessity of speedily eliminating racial discrimination
throughout the world, in all its forms and manifestations, and of securing
understanding of and respect for the dignity of the human person;

2. Solemnly affirmsthe necessity of adopting national and international
measures to that end, including teaching, education and information, in
order to secure the universal and effective recognition and observance of
the principles set forth below;

3. Proclaimsthis Declaration:

ARTICLE 1

Discrimination between human beings on the ground of race, colour or ethnic

origin is an offence to human dignity and shall be condemned as a denial of
the principles of the Charter of the United Nations, as a violation of the human

rights and fundamental freedoms proclaimed in the Universal Declaration of

Human Rights, as an obstacle to friendly and peaceful relations among nations
and as a fact capable of disturbing peace and security among peoples.

ARTICLE 2

1. No State, institution, group or individual shall make any discrimination
whatsoever in matters of human rights and fundamental freedoms in the
treatment of persons, groups of persons or institutions on the ground of
race, colour or ethnic origin.

294



2. No State shall encourage, advocate or lend its support, through police action
or otherwise, to any discrimination based on race, colour or ethnic origin
by any group, institution or individual.

3. Special concrete measures shall be taken in appropriate circumstances in
order to secure adequate development or protection of individuals belonging
to certain racial groups with the object of ensuring the full enjoyment by
such individuals of human rights and fundamental freedoms. These measures
shall in no circumstances have as a consequence the maintenance of unequal
or separate rights for different racial groups.

ARTICLE 3

1. Particular efforts shall be made to prevent discrimination based on race,
colour or ethnic origin, especially in the fields of civil rights, access to citi-
zenship, education, religion, employment, occupation and housing.

2. Everyone shall have equal access to any place or facility intended for use
by the general public, without distinction as to race, colour or ethnic origin.

ARTICLE4

All States shall take effective measures to revise governmental and other public
policies and to rescind laws and regulations which have the effect of creating
and perpetuating racial discrimination wherever it still exists. They should pass
legislation for prohibiting such discrimination and should take all appropriate
measures to combat those prejudices which lead to racial discrimination.

ARTICLE 5

An end shall be put without delay to governmental and other public policies
of racial segregation and especially policies of apartheid, as well as all forms
of racial discrimination and separation resulting from such policies.

ARTICLE 6

No discrimination by reason of race, colour or ethnic origin shall be admitted

in the enjoyment by any person of political and citizenship rights in his country,

in particular the right to participate in elections through universal and equal

suffrage and to take part in the government. Everyone has the right of equal
access to public service in his country.

ARTICLE 7

1. Everyone has the right to equality before the law and to equal justice under
the law. Everyone, without distinction as to race, colour or ethnic origin,
has the right to security of person and protection by the State against violence
or bodily harm, whether inflicted by government officials or by any indi-
vidual, group or institution.

2. Everyone shall have the right to an effective remedy and protection against
any discrimination he may suffer on the ground of race, colour or ethnic
origin with respect to his fundamental rights and freedoms through inde-
pendent national tribunals competent to deal with such matters.
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ARTICLE 8

All effective steps shall be taken immediately in the fields of teaching, educa-
tion and information, with a view to eliminating racial discrimination and
prejudice and promoting understanding, tolerance and friendship among nations
and racial groups, as well as to propagating the purposes and principles of the
Charter of the United Nations, of the Universal Declaration of Human Rights,
and of the Declaration on the Granting of Independence to Colonial Countries
and Peoples.

ARTICLE 9

1. All propaganda and organizations based on ideas or theories of the superi-
ority of one race or group of persons of one colour or ethnic origin with a
view to justifying or promoting racial discrimination in any form shall be
severely condemned.

2. All incitement to or acts of violence, whether by individuals or organiza-
tions against any race or group of persons of another colour or ethnic origin
shall be considered an offence against society and punishable under law.

3. In order to put into effect the purposes and principles of the present
Declaration, all States shall take immediate and positive measures, including
legislative and other measures, to prosecute and/or outlaw organizations
which promote or incite to racial discrimination, or incite to or use violence
for purposes of discrimination based on race, colour or ethnic origin.

ARTICLE 10

The United Nations, the specialized agencies, States and non-governmental
organizations shall do all in their power to promote energetic action which, by
combining legal and other practical measures, will make possible the abolition
of all forms of racial discrimination. They shall, in particular, study the causes
of such discrimination with a view to recommending appropriate and effective
measures to combat and eliminate it.

ARTICLE 11

Every State shall promote respect for and observance of human rights and
fundamental freedoms in accordance with the Charter of the United Nations
and shall fully and faithfully observe the provisions of the present Declaration,

the Universal Declaration of Human Rights and the Declaration on the Granting
of Independence to Colonial Countries and Peoples.
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International Convention
on the Elimination of all Forms
of Racial Discrimination

Adopted and opened for signature and ratification
by General Assembly resolution 2106 (XX)

of 21 December 1965.

Entered into force 4 January 1969.

The States Parties to this Convention,

Consideringthat the Charter of the United Nations is based on the principles
of the dignity and equality inherent in all human beings, and that all Member
States have pledged themselves to take joint and separate action, in co-
operation with the Organization, for the achievement of one of the purposes
of the United Nations which is to promote and encourage universal respect
for and observance of human rights and fundamental freedoms for all,
without distinction as to race, sex, language or religion,

Consideringthat the Universal Declaration of Human Rights proclaims that all
human beings are born free and equal in dignity and rights and that everyone
is entitled to all the rights and freedoms set out therein, without distinction
of any kind, in particular as to race, colour or national origin,

Consideringthat all human beings are equal before the law and are entitled to
equal protection of the law against any discrimination and against any incite-
ment to discrimination,

Consideringhat the United Nations has condemned colonialism and all prac-
tices of segregation and discrimination associated therewith, in whatever
form and wherever they exist, and that the Declaration on the Granting
of Independence to Colonial Countries and Peoples of 14 December 1960
(General Assembly resolution 1514 (XV)) has affirmed and solemnly
proclaimed the necessity of bringing them to a speedy and unconditional
end,

Consideringthat the United Nations Declaration on the Elimination of All
Forms of Racial Discrimination of 20 November 1963 (General Assembly
resolution 1904 (XVIII)) solemnly affirms the necessity of speedily elimi-
nating racial discrimination throughout the world in all its forms and
manifestations and of securing understanding of and respect for the dignity
of the human person,
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Convincedthat any doctrine of superiority based on racial differentiation is
scientifically false, morally condemnable, socially unjust and dangerous,
and that there is no justification for racial discrimination, in theory or in
practice, anywhere,

Reaffirmingthat discrimination between human beings on the grounds of race,
colour or ethnic origin is an obstacle to friendly and peaceful relations
among nations and is capable of disturbing peace and security among
peoples and the harmony of persons living side by side even within one
and the same State,

Convincedthat the existence of racial barriers is repugnant to the ideals of any
human society,

Alarmed by manifestations of racial discrimination still in evidence in some
areas of the world and by governmental policies based on racial superiority
or hatred, such as policies of apartheid, segregation or separation,

Resolvedo adopt all necessary measures for speedily eliminating racial discrim-
ination in all its forms and manifestations, and to prevent and combat racist
doctrines and practices in order to promote understanding between races
and to build an international community free from all forms of racial segre-
gation and racial discrimination,

Bearing in mindthe Convention concerning Discrimination in respect of
Employment and Occupation adopted by the International Labour
Organisation in 1958, and the Convention against Discrimination in
Education adopted by the United Nations Educational, Scientific and
Cultural Organization in 1960,

Desiring to implement the principles embodied in the United Nations
Declaration on the Elimination of Al | Forms of Racial Discrimination and
to secure the earliest adoption of practical measures to that end,

Have agreedhs follows:

PART |

ARTICLE 1

1. In this Convention, the term “racial discrimination” shall mean any distinc-
tion, exclusion, restriction or preference based on race, colour, descent, or
national or ethnic origin which has the purpose or effect of nullifying or
impairing the recognition, enjoyment or exercise, on an equal footing, of
human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life.

2. This Convention shall not apply to distinctions, exclusions, restrictions or
preferences made by a State Party to this Convention between citizens and
non-citizens.
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3. Nothing in this Convention may be interpreted as affecting in any way
the legal provisions of States Parties concerning nationality, citizenship
or naturalization, provided that such provisions do not discriminate against
any particular nationality.

4. Special measures taken for the sole purpose of securing adequate advance-
ment of certain racial or ethnic groups or individuals requiring such
protection as may be necessary in order to ensure such groups or individ-
uals equal enjoyment or exercise of human rights and fundamental freedoms
shall not be deemed racial discrimination, provided, however, that such
measures do not, as a consequence, lead to the maintenance of separate
rights for different racial groups and that they shall not be continued after
the objectives for which they were taken have been achieved.

ARTICLE 2

1. States Parties condemn racial discrimination and undertake to pursue by all
appropriate means and without delay a policy of eliminating racial discrim-
ination in all its forms and promoting understanding among all races, and,
to this end:

(a) Each State Party undertakes to engage in no act or practice of racial
discrimination against persons, groups of persons or institutions and to
en sure that all public authorities and public institutions, national and
local, shall act in conformity with this obligation;

(b) Each State Party undertakes not to sponsor, defend or support racial
discrimination by any persons or organizations;

(c) Each State Party shall take effective measures to review governmental,
national and local policies, and to amend, rescind or nullify any laws
and regulations which have the effect of creating or perpetuating racial
discrimination wherever it exists;

(d) Each State Party shall prohibit and bring to an end, by all appropriate
means, including legislation as required by circumstances, racial
discrimination by any persons, group or organization;

(e) Each State Party undertakes to encourage, where appropriate, integra-
tionist multiracial organizations and movements and other means of
eliminating barriers between races, and to discourage anything which
tends to strengthen racial division.

2. States Parties shall, when the circumstances so warrant, take, in the social,
economic, cultural and other fields, special and concrete measures to ensure
the adequate development and protection of certain racial groups or indi-
viduals belonging to them, for the purpose of guaranteeing them the full
and equal enjoyment of human rights and fundamental freedoms. These
measures shall in no case en tail as a con sequence the maintenance of
unequal or separate rights for different racial groups after the objectives for
which they were taken have been achieved.
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ARTICLE 3

States Parties particularly condemn racial segregation and apartheid and under-
take to prevent, prohibit and eradicate all practices of this nature in territories
under their jurisdiction.

ARTICLE 4

States Parties condemn all propaganda and all organizations which are based
on ideas or theories of superiority of one race or group of persons of one colour
or ethnic origin, or which attempt to justify or promote racial hatred and discrim-
ination in any form, and undertake to adopt immediate and positive measures
designed to eradicate all incitement to, or acts of, such discrimination and, to
this end, with due regard to the principles embodied in the Universal Declaration
of Human Rights and the rights expressly set forth in article 5 of this Convention,
inter alia:

(a) Shall declare an offence punishable by law all dissemination of ideas
based on racial superiority or hatred, incitement to racial discrimina-
tion, as well as all acts of violence or incitement to such acts against
any race or group of persons of another colour or ethnic origin, and
also the provision of any assistance to racist activities, including the
financing thereof;

(b) Shall declare illegal and prohibit organizations, and also organized and
all other propaganda activities, which promote and incite racial discrim-
ination, and shall recognize participation in such organizations or
activities as an offence punishable by law;

(c) Shall not permit public authorities or public institutions, national or
local, to promote or incite racial discrimination.

ARTICLE 5

In compliance with the fundamental obligations laid down in article 2 of this
Convention, States Parties undertake to prohibit and to eliminate racial discrim-
ination in all its forms and to guarantee the right of everyone, without distinction
as to race, colour, or national or ethnic origin, to equality before the law, notably
in the enjoyment of the following rights:

(a) The right to equal treatment before the tribunals and all other organs
administering justice;

(b) The right to security of person and protection by the State against
violence or bodily harm, whether inflicted by government officials or
by any individual group or institution;

(c) Political rights, in particular the right to participate in elections-to vote
and to stand for election-on the basis of universal and equal suffrage,
to take part in the Government as well as in the conduct of public affairs
at any level and to have equal access to public service;

(d) Other civil rights, in particular:

— (i) The right to freedom of movement and residence within the border
of the State;
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— (ii) The right to leave any country, including one's own, and to return
to one's country;

— (iii) The right to nationality;

— (iv) The right to marriage and choice of spouse;

— (v) The right to own property alone as well as in association with
others;

— (vi) The right to inherit;

— (vii) The right to freedom of thought, conscience and religion;

— (viii) The right to freedom of opinion and expression;

— (ix) The right to freedom of peaceful assembly and association;

(e) Economic, social and cultural rights, in particular:

— (i) The rights to work, to free choice of employment, to just and
favourable conditions of work, to protection against unemployment,
to equal pay for equal work, to just and favourable remuneration;

— (ii) The right to form and join tra