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| NTRODUCTI ON

A. Object of this report

Since 1975, when Unesco published a report on Legal questions of the applica-

tions of microfilm a number of changes in the law on adnissibility have been made
or initiated in various countries.

The Council of Europe, the International Organization for Standardization (1SO
and the International M crographic Congress (IMC) have also taken an interest in the
probl em

In May 1979, Unesco offered to prepare a new report for the Executive Conmit-
tee of the International Council on Archives. Its aimwas as follows:

to collect and analyse information on the admissibility of microforns as

evidence and their acceptability, including legislation and regulations on
t he subject;

in the light of this new information, to revise and bring up to date the pre-
vious report (Unesco-COM 75/W5/30), referred to above) ;
to draw up a plan taking into account comments and suggestions from directors

of national archives, government archives services, and other organizations
concer ned.

The International Mcrofilm Conmittee, a working group of the International
Council on Archives specializing in this problem was asked to prepare the report.
The suggestion was on the agenda of the Mcrofilm Conmittee's annual neeting held

in Gslo from28 May to 1 June 1979, and the Conmittee asked M Georges Weill (France)
to put forward a work plan.

The plan was subnitted in September 1979 and a draft report followed, which
was examned by the Mcrofilm Conmittee at its annual neeting held in Dublin from
10 to 13 Septenmber 1980.

A further six nonths was asked for to allow the witer of the report to incor-
porate the suggestions and comments of those nenbers of the Committee who were pre-
sent at the neeting. It was al so decided that the International O ganization for
St andardi zation (1SO , which held its annual neeting in London from 17 to
21 Novenber 1980, should be kept informed of the questions under consideration.

Thus the witer of the report was able to include the information passed on at the
neeting (20 Novenber 1980) of the ad hoc commission set up by the 1SO to correlate
the various points of view on the admissibility of microfilmrecords as evidence.

The report is based on the 1975 Unesco report, on the books and articles to
which reference is made, and on infornation obtained from 17 national and inter-
national bodies. For various reasons, some information has not been analysed in
detail . The author believes, however, that the docunentation presented in the
report, which brings together the nost inportant recent reforns concerning the |aw
on adm ssibility, will enable the reader to form an opinion on the present trends

in legislation and regul ations concerning the adnmissibility of mcroforms as
evi dence.
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A sunmary of the report was subnitted to the Reprography Comrittee of the | CA
at its annual neeting in Palermo from3 to 6 June 1981.

B. Acknow edgenent s

| should Iike to express ny gratitude to all my archivist colleagues who have
kindly helped with the documentation of this report, and to the various people who
have helped to clarify technical or legal details in their own field:

M Al bert Leisinger, Director of the Scientific Division of the National Archives
in Washington, Secretary of the International Mcrofilm Comittee;

M Frank B. Evans, Division of the General Information Programme, Archives Programme
Speci al i st, Unesco, Paris;

Dr Harrmut Wber, Landesarchiv Direktion, Stuttgart (Fed. Rep. of Germany);
M Sven Haverling, Assistant Director of Mlitary Archives, Stockholm (Sweden) ;

Dr Daphne G fford, Head of the Research Departnent, Public Records O fice, London
(United Kingdom;

M Chaim Sarid, Director of the Archives of the Mnistry of Defence, Tel Aviv
(Israel);

M Bechara Habib, Director—-General of the National Archives, Beirut (Lebanon) ;
M Jarvi nen, Chief of the Archives Section, Unesco, Paris;

M O CGauye, Director of the Swiss Federal Archives, Berne;

M J.P. Dumas, Judge, Chef du Bureau du Droit G vil Général, Direction des Affaires
Civiles et du Sceau, Mnistry of Justice, Paris;

M ss Rose Martin, Chef de la Division Informatique, Secteur Tertiaire, Association
Francai se de Normalisation, Paris-La Défense;

Mmes Gillo, Principe and Malizia, Archivists at the Uficio Centrale per i Beni
Arhivistici, Rone;

M Luci a-Nardi, Head of the Laboratory of the Centro di Fotoriproduzione dell’
Archivio Centrale dello State, Rone;

M C  Kesckeneti, Executive Secretary of the International Council on Archives,
Pari s.
1. Bl BLI OGRAPHY
A General studies on the admissibility of microfilm as evidence
1. BACSO (J.), BORSA (l.), SCHELNITZ (G), Legal problens of the use of nmicro-

films (outlines), in Bulletin of the Mcrofilm Conmittee, No. 4, pp. 18-20.

2. BORSA (1.), BACSO (J.), SCHELNITZ (G) , Legal _questions of the applications of
mcrofilnms, Unesco docunent COM 75/Ws/ 30, Paris 1975. 40 pp. + 7 pp. of
appendi ces, 4° , multigr.




Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original" button on 1st page.

PG -81/ W5/ 25 - page 5

3. BORSA (I.), BACSO (J.), SCHELNITZ (G), Legal questions of the applications of
mcrofilnms, in Bulletin of the Mcrofilm Conmittee of the ICA, No. 5, pp. 21-65,

Budapest, 1976.

4. Unesco Bulletin for Libraries, Vol. XXX, No. 2, March-April 1976, pp. 71-77,

under the title: Legal validity of mcrofilmns: some recomendations. Rel evant
only to Section I X (Reconmendations) of the report.

5. Counci| of Europe, Committee of experts on reproduction and recording of
docunents, Final Report, Docunment CJ-RE-GT (79) 2, Strasbourg, 1979, 12 pp. +
1 p., 4°, multigr.

6. KRAUSKOPF (Dr.) , Die rechtliche Aspekte des Beweiswertes der M krofornen.
Situation in den Mtgliedstaaten des Europarates, Strasbourg, Sem nar on the
adm ssibility of microfornms as evidence, 8-9 May 1981, 4°, nultigr.

B. Books and articles on mcrography

1. LEI SINGER (Al bert H) , M crophotography for archives, Wshington, |CA 1968,
34 pp. + 33 ill., 8°, offset.

2. La M crophotographi e aux Archives, tr. Chr. Gut, Brussels, International
Council for Archives, 1975 (translation of preceding).

3. Dictionnaire de la reprographie, Ternes et definitions, Minich, Verlag Documen-
tation Saur KG 1976, 273 pp., 8°. Second inpression of 3rd edition; trilingual
dictionary (French, English, German) , 685 entries.

4. SCHWARTZ (Daniéle) , Conservation des inmmges fixes, Paris, Docunmentation Francaise,
I nt er - Phot ot heque, Gui de prati que des phot ot héques, 1977, 166 pp., 8°,
illustrated. Practical and technical advice on nmintenance and conservation
of photographs on all kinds of materials, including silver films.

i DALGARD (S.), Regulations or requirements for mcrofilmrecords, 2nd draft,
Copenhagen 1978-1979, 13 pp., 4°, multigr. Draft survey of the best technical
standards ensuring security in the permanent practical use of microfilm
I nconpl et e.

6. Vocabul aire de Ia M crographie, Conseil International de |la |angue francai se,
Paris, Hachette, 185 pp., 8°.

C Speci al i zed bi bliography arranged according to country

CANADA

Canadi an Government Specifications Board, Standard for microfilm as docunentary
evi dence, Review Board Draft, document 72-CGP-11, February 1979, 7 pp. + 6 pp.,
4°, nmultigr.

o Norme nationale du Canada, Mcrofilm preuves littérales, Otawa, Canadi an
CGovernnent Specifications Board, docunent CAN 72-11-79, 14 pp., August 1979,
parallel text in English and French. The sane text as 1, with the addition of
an introduction.

3. Mcrofilm as Docunmentary Evidence, in Consensus, published by the Standards
Counci|l of Canada, Vol. 6, No. 4, Cctober 1979, pp. 3-5. Commentary on the
standard and background to its devel opnent.
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4, Le mcrofilm comme preuve littérale, in Consensus, bulletin published by
St andards Council of Canada, Vol. 6, No. 4, October 1979, pp. 3-5. An i ncom-
pl ete and inaccurate translation of 3 above.

5. Federal Property Managenment Rgs. ¢101-11-502, M crographs, pp. 105-112.
Gves the official standards for the production, use, conservation and verifi-
cation of mcrofilm in governnent archives.

6. The Admi ssibility of Evidence, A review and Recommendati on, Canadi an M crogra-
phic Society, January 1979, 30 p., multigr.

FRANCE

1. CHAMOUX (J.P.), L évolution du droit de la preuve dans le droit des affaires,
Etude sur le mcrofilm dans Conpte Général du Mnistére de |la Justice (pour
1974), Paris, Docunentation Francaise, 1976, pp. 131-183, 4°. Recomends the
use of ultra-violet photography.

2. Journal Officiel de |la République Francaise, Série Débats parlenentaires, Sénat,
2e session de 1978-1979, annexe au procés-verbal de la séance du 10 mai 1979,
No. 324, Rapport sur la proposition de loi sur la preuve testinonial, by
M Rudl off, 38 p. 4°. Recommends recognition of admissibility of copies as
evi dence.

3. , 2e session de 1978-1979 No. 35 du 17 mai 1979, séance du
16 mai 1979, pp. 1038-1316. The passing of the bill.

4. Série Docunments parlamentaires, No. 1073, Assenbl ée National e,
2e session ordinaire de 1978-1979, annexe au proces-verbal de |la séance du
17 mai 1979, Proposition de |loi adopté par le Sénat relative a la preuve des
actes juridiques. Text of bill nmodifying Article 1334 of the Civil Code.

5. Série Docunents parlenentaires, No. 1801, A N, annexe au
procés-verbal de la séance du 12 juin 1980, distribué le 19 juin 1980, Rapport_
de M Cellard au nom de |la Conmmission des lois sur la proposition de loi,

32 p. Modi fication of the bill, passed by the Senate. See conmments bel ow,
Chapter 1V, France, C.

6. Série Débats parlenentaires, Assenblée Nationale No. 49 (RR)
dated 25 June 1980, leére séance du 24 juin 1980, pp. 2188-2195.

7. Série Docunents parlenmentaires, Sénat, No. 335, Proposition
de loi nmodifiée par |I"A N Parliamentary docunments relating to proof of |egal
acts, as passed to the President of the Senate. 4 p.

8. ; Série Docunents parlenentaires, Sénat, No. 343, Rapport de
M Marcel Rudloff au tours de la comm ssion des |ois. Report on nodification
of bill relating to proof of l|egal acts. 20 p.

9. Série Débats parlenmentaires, Sénat, No. 66 dated 30 June 1980,

séance du 29 juin 1980, pp. 3313-3315.

10. Lois et Décrets, No. 163 dated 13 July 1980, p. 1755, |oi
No. 80-525 du 12'juillet 1980 relative a la preuve des actes juridiques.
Nos. 6-9 concern the legislative procedure for nodifying the Cvil Code as
deci ded by the National Assenbly. No. 10 publishes the |law changing the rules
of admissibility.
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11.  Journal Oficiel de la République Francaise, Lois et Décrets, No. 164 dated
14-16 July 1980, p. 1788, decree No. 80-533 dated 15 July 1980, concerning
application of Article 1341 of the G vil Code.

12. AFNOR experinmental standard, Z 43-061, M crographie Mcrofilnms de 16 mm des-
tinés & étre substitués aux docunents originaux, férier 1980, 6 p. , 4°.
Suggests use of both ordinary and ultra-violet photography.

13,  CHAMOUX (Francoise) , la Preuve dans les affaires, Paris, 1979, 183 p., 8°.

14, Courrier de la Mcrocopie, No. 92 (July-August 1980), pp. 1-3, No. 9394
(Septenmber 1980), pp. 19-23 and No. 97 (Novenber 1980) pp. 1-4. Professional com
ment on the new |law, comments by Mre F. Chanoux on the legislation relating
to mcroforns; letter fromG Will giving the point of view of the Archives
de France.

15.  Méthodol ogie d enploi de la micrographie, Mnistére du Budget, Service Central
d’' Organi sation et Mthodes, Paris, 2e é&d., 1978, 136 p., 8°.

16. PERRINE (Dominique) , Conservation et élimnation des archives, in Bulletin du
CI.MAB , No. 6, 1980, pp. 1-10.

17.  Le probléme de la valeur |égale des microformes, in Bulletin du CI.MAB. |,
Sept enber 1980, folio 1-7.

18. GUERIN-BROT (Isabelle), les Archives d entreprises, conseils pratiques d orga-
ni sation, Paris, Archives Nationales, 1980, 55p., 8°. Excel | ent general account
of catal ogi ng nmethods, including mcrography.

FEDERAL REPUBLIC OF GERMANY

1. Gesetz zur Aenderung des Handel geset zbuches und der Rei chsabgabeordnung von
2. August 1965, Bundesgesetzblatt, No. 35, 1965, pp. 665-666. Modi fi cation of
| aw concerning the keeping of accounts and of the order relating to accounting.
Aut horizes mcrofilm

2. Erlass des Bundesministers fur Wrtschaft und Finanzen, Vervendung von M kro-
fil manf nahnmen zur Erful l eng Gesetzlicher Aufbewahrungspflichten, Bundessteuer-
blatt, 21 Dec. 1971, Teil 1, pp. 647-648. Defines documents to be preserved
in the original. Lays down principles for preservation of micro inages.

3. Abgabeordnung (A. O 1977), Bundesgesetzblatt, 23 March 1976, Teil I, No. 29,
p. 613. Sets out the new fiscal law in regard to nodern techniques, including
mcrofilm

4, Einflihrungsgesetz zur Abgabeordnung von 14 Déz. 1976, Bundesgesetzblatt,
17 Dec. 1976, Teil |, No. 143, p. 334. Aut horizes the preservation on mcro-
film and other nedia of all accounting and tax documents (except bal ance
sheet s)

S, Richtlinien fiir die MKkroverfilnmung von Schriftgut in der Bundesverwal tung
nebst Musterdi enstanwei sung, in GVBI, 1978, No. 11, p. 188; reproduced in der
Archiver, 1979, H 2, pp. 191-194. Rel ates to the Federal Mnistry of the
Interior.
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G Richtlinien zur Durchfiihrung der Sicherungsverfilmung von Archivalien,
1 August 1980, s.1. n.d. 1980, 10p., roneotyped. Directives for safety micro-

films of historical archive documents.

7. BOHATINK (E.), Rechtsgrundlagen der Mikroverfilmung, Stuttgart, 1979, 19 p-,

offset. Up-to-date account of admissibility of microfilm in fiscal and com-
mercial law.

| SRAEL

1. Pegudat ha-edot, Takanot bidebar ha'actiqgim Silumiim in Kovetz ha-Taganot, 1969,
p. 40. Presentation of evidence, regulation on photocopies.

| TALY

1. PUSCEDDU (Fausto) , Manual e di |egislazione administrativa sui beni culturali

archivistici, Ronme, Coll., Fonti e studi di storia legislazione . . . . t. xy,
1978, 1500 p., 8°. -

2. Gazetta Ufficiale dells Reppublica Italiana, 1968, No. 23, Legge 4 genni ao
1968, No. 15, Norne sulla docunentazione administrativa e sulla |egislazione
e autenticazione di firnme. Article 25 concerns the reproduction of archival
and ot her documnents. Reproduced in 1 above, pp. 890-897.

3. , 1974, NO 306, pp. 8122-8126, Decreto del Présidente del
Consiglio dei Mnistri 11 settembre 1974, Norme per la forto riproduzi one sos-
titutiva dei docunenti di archivio e di altri atti delle pubbliche amministra-
zioni . Lays down legal and technical conditions concerning substitute mcro—
filnms (destruction of originals, inventory of docunments to be mcrofilned,
techni cal processes for reproduction by photography, film and mcrofiche,
aut hentication, cancellation, error) . Reproduced in 1 above, pp. 919-926.

LIIBANON

1 Décret-loi No. 112 du 30 juin 1977, Journal Officiel No. 20 du 7 juillet 1977,
annexe: Article 1 authorizes the use of mcrofilmfor reconstituting public
records.

SWEDEN

1. Swedi sh Conpani es Act 1975, wth excerpts from the Accounting Act 1976, trans-

lated by Osvald (P.H) etc., Stockholm Federation of Swedish Industries, 1976,
144 p.

2. The Swedi sh Accounting Act 1976, Stockholm | of s.1., 1977, 16 p.

3. Mbderna arkivnedier, Stockholm Dataarkiverings Konmitten, 1976, 337 p.
Archivist's handbook concerning the new inmage and data nedia.

4, HAVERLI NG (Swen G ) , Technical aspects of the preservation of archival (security)

mcrofilm in Unesco Bulletin for Libraries, 1975, No. 2, pp. 68-74.
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SWITZERLAND

Directives applicables en matiére fiscale pour la tenue réguliére de la conpta-
bilité et relative & |’ enregistrenent ainsi gu'a la conservation des docunents
commer ci aux sur des supports de données ou d'images, Berne, Admnistration

féderale des contributions, 1979, 21 p. inp. Brings together | aws, orders and
directives relating to the keeping of accounts by mcrofilm and conputer.

KRAUSKOPF (Dr Lutz), Der Beweiswert des Mcrofilms und Erfahrung in der Schweiz,
in lle Congrés International de M crographie Actes des conférences, Paris,

24-27 Septenber 1979, mult. p. 122. Unclear and inadequate summary of confer-
ence speech.

UNITED Kl NGDOM

o
.

Crimnal Evidence Act 1965, 1965 Chapter 20, 2 June 1965. Accepts, under cer-
tain conditions, certain kinds of commercial docunents as evidence in crimnal
| aw. Does not apply to Northern Ireland.

Cvil Evidence Act 1968, 1968 Chapter 64, 25 COctober 1968. Modi fies the |aw
on admissibility in civil cases. Allows mcrofilm and other reproductions as

evi dence under certain conditions. Does not apply to Scotland or Northern
I rel and.

St ock Exchange (conpletion of Bargains) Act 1976, 1976 Chapter 47, 12 Cctober
1976.

Conpani es Act 1976, 1976 Chapter 69, 15 Novenber 1976. Mdifies the law on com
nercial conpanies and conpany declarations. Allows the use of mcrofilm and
conput ers.

RCDGERS (M's H. S. Fletcher) , Some |egal aspects of microfilns and conputer,
in Mcrofilm Association of Geat Britain, semnar on 13 July 1977, attach-
ment 1, 4 fol. , polycopied.

JEFFERS (Raynond) , Mcrofilm as evidence in English Law Courts, in M crodoc,
Vol . 18, No. 4, 1979, pp. 102-112.

RUSSELL (B.S.), The legal aspects of mcrofilmng, in ?, 1979?, pp. 28 and
30.

Legal aspects of microfilm in Mcrodoc, Vol. 19, No. 3, 1980, pp. 104-105.

Mcrofilm Some Legal Inplications, Guilford, Baker Associates, . . . The
aut hor was unable to consult this work.

JNITED STATES OF AMERI CA

WLLIAVS (Robert F.), Legality of Mcrofilm Admssibility in Evidence of

M crofil m Records, Chicago, Cohasset Associates Inc., 1980, 558 p. May be
brought up to date annually. Seven sections, technical ennexes. The present
report has made particular use of Section 3 (Federal Mcrofilm Laws) and
Section 7 (Mcrofilm System I npl enent ati on)
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2. National M crographic Association - SAA Conmittee on Standards for Public
Records and Archives, Proposed Recommended Practice for Mcrofilnmng Public
Records, Draft, April 1979, nultigr. , 10 p. Proposed standards and direc-
tives for mcrofilmng in public archives.

[,  THE 1975 UNESCO REPORT

A Qutline of the report

The report by M Ivan Borsa, M J. Bacso and M G Schelnitz Legal questions
of the application of mcrofilns, was submitted to Unesco in 1975. It exists cur-
rently in the form of a Unesco docunent and as a publication brought out by the
International Mcrofilm Commttee, and extracts have been published in the Unesco
Bulletin for Libraries (see Bibliography, Il, 2, 3 and 4)

The report is a sound and wel | -docunented general account of the adm ssibility
of microfilm as evidence, based on answers from 23 countries. | shall recall its
outline and sumrarize its nain features, as the aimof the present report is not to
nodify it but nerely to supplement it fromthe legal point of view

In the original English version, the conplete report consists of ten sections:
[ oj ecti ves

. The definition of mcrofilm
. The purpose of mcrofilmng

I'V. The principal uses of mcrofilm
V. The making of microfilmand its copies (enlargenents)
VI The |egal safeguards of mcrofilmnmaking
VI, The connection between the microfilm the copy and the enl argenent
made thereof as well as the original docunent
VI, The probative force of mcrofilm
I X. Recommrendat i ons
Appendi x: Legal situation in countries which replied to the comittee.
B. Summary of the report

Sections | to IV summarize the uses of mcrofilmin nodern life.

Section V deals with the organizations that could be enmpowered to nake
m crofil ns.

Section VI is headed “Legal safeguards” and is concerned mainly with statu-

tory regul ations. It suggests that controls should be applied at every stage of
the making, conservation and use of mcrofilm to ensure that it reflects the con-
tents of the original docunent in a true and accurate manner. This section des-

cribes the various countries’ statutory regulations relating to every stage of the
process.

Section VIl examines the legal status of originals, of the first mcrofilm
and of its duplicates, copies and enlargements, in terns of their uses. This sec-
tion is theoretical, and deals also with the destruction of originals.

Section VIl examnes how microfilm stands in relation to the rules of adm s—
sibility in force in the countries involved. There is a great deal of variety in
the rules, and it is clear that except in sone specific cases, the value of mcro-
film as evidence is still subject to many restrictions.
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In this section the authors of the report have not sought to grade |egislation
in terns of “good” and “bad”. They nerely attenpt a classification by legal system
so as to show where microfilm may be accepted as |egal evidence and in accordance
with which |egal principles.

Section | X has been published alnbst in its entirety in Unesco's Bulletin for
Libraries. (') It puts forward reconmendati ons based on the observations nmade in
the previous sections. These reconmendati ons summarize the nmain requirenents al-
ready in force under the various |egal systens, with the object of providing a sound
technical and legal basis for all the stages of mmking a nmicrofilm The authors
hope to contribute to the establishment of a series of concepts on which regulations
for the admissibility of microfilm as evidence can be based.

The reconmmendations list the nmain requirenents relating to the nmaking, filnng,
choice of medium checking, identification, preservation, storage, maintenance and
use of mcrofil ns. The recomendations are working suggestions aimng at ensuring
the quality of the mcrofilm its absolute identity with the original, and regard
for its own special characteristics (protection against wear and tear, etc.).

Section | X also contains further suggestions about criteria for admissibility
as evidence. These suggestions concern the legal status of organizations special-
izing in the naking of mcrofilms, checking the authentication of microfilm nmade el se-
where than in such an organization, the problem of authentication by an authorized organi za-
tion, and the various views as to how long an original nust be kept before it can be destroyed.

C | npact of the report

(a) I nternational response

The report was widely distributed by Unesco to specialist organizations, Menber
States and | awyers’ associations, an unusual procedure which shows that the inport-
ance of the problem was not underestinmated and that an attenpt was nade to interest
quite varied sections of international opinion.

It is difficult to assess the real influence of the report on the various
organi zati ons because the groups concerned have not nade their response known in
any visible way. None of the legal or technical studies consulted by the witer of
the present report nakes explicit reference to it. However, at neetings and sem nars
and in private conversations, people have spoken very highly of the work of M Borsa,
M Bacso and M Schelnitz, and although it is alnbst inpossible to prove, sone of
the suggestion in the 1975 report seem to have served as a basis for legal and sta-
tutory reforns in Europe since that date.

For exanple, some French |awyers and experts have privately acknow edged that
their owmn work in this field has been considerably helped by parts of the report,
but it nust unfortunately be adnmitted that there is no sign of any such influence
in the work of AFNOR

(b) The problem of the working guidelines

The recommendations in Section |X are probably those which best reflect the
concerns of legislators, who have realized that the adnmissibility of microfilm as

(1) See Bibliography A, No. 4, p. 5.
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evi dence depends on its reliability. In other words, the nmking and preservation of
mcrofilm need to be subject to reliable safeguards

This concern is to be found anpbng the Swi ss, Gernman, Swedish, Anerican and
Canadi an experts whose work | have exam ned.

(c) The problem of criteria for the recognition of admissibility

The kind of suggestion on this point put forward in Section |IX of the 1975
report seens to have net with no success at all. Changes in CGerman, Swi ss and
Swedi sh | egislation, which apply only to conmercial |aw, make no reference to these
proposal s. The Council| of Europe has set aside any idea of organizations special -
ly appointed to nmake microfilms, or of certification of authenticity. The French
National Assenbly has acted likewise. This rejection is due to considerations of
cost, econony and efficiency.

Only Italy, and that as early as 1974, has set up a governnent-controlled sys-
ten of supervision and safeguards for the nmaking of government-service mcrofilms.

(d) The problem of carrying nmedia for conputerized data

Since 1975, the scope of conputer systens has increased enornously, and both
users and | awyers have been faced by the problemof the legal admi ssibility of the
carrying nmedia involved. In nost cases, legal reforns or plans for reform have
covered the legal validity of both inmge and data carriers. Sonetines practica
directives have distinguished between the two in order to provide for the different
techni ques involved in their manufacture. The |aws thenselves, however, treat the
probl em as one, thus denonstrating that governnents are presently concerned with
establishing a single identical nethod of recognizing legal validity, applicable
to all the new ways of treating information and records. The recomendations of
the Council of Europe are also significant here

V. MAIN CHANGES I N THE LAW CONCERNI NG DOCUMENTARY EVI DENCE SINCE 1975
(countries in al phabetical order)

Canada

France

Federal Republic of GCernmany
| srael

Italy

Lebanon

Sweden

Swi tzerl and

Uni ted Ki ngdom
United States
Counci | of Europe

CANADA

Like all the industrialized countries, Canada has been confronted with the
expansion of mcrofilmng and data-carrying nedia systens. Mny private conpanies
and even public services have at great expense acquired the necessary equipnent,
but the obligation to preserve original documents, by increasing the costs of nmanage-
nment and storage, has led public opinion to favour a change in the |aw
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P.. Present state of |egislation

Canadi an |egislation has not been standardized, and there are appreciable dif-
ferences between the various provincial laws and even between them agnd the federal
| aws. These differences concern the follow ng points:

(a) law on adminissibility

The legislation is based on English practice and has to observe the |aw of
adm ssibility, which confornms to two rules:

the rule of hearsay;

the rule of original evidence, which adnmits best evidence.

(b) the six-year clause

In some states in Canada, only an original document can be accepted as evidence
for a period of six years.

(c) differences in term nol ogy

Sone local legislation uses very restricted definitions of such terns as
original, duplicate, photograph, docunent, recording, etc.

B. Present state of jurisprudence

There are exceptions to the hearsay rule, especially in the case of commercial
docunents, which have to satisfy certain indirect guarantees of accuracy. As there
can be no counter-proof, the |aw provides either legal or ad hoc guarantees.

The question is whether a microfilm can offer these guarantees in such a way as

to serve as evidence. In nmost disputes at law the parties have cone to an agree-
nment beforehand, so that the microfilmhas not had to undergo the test of public
trial. Furthernore, sone judges have tended to nake no distinction between the

original on paper and the copy on nicrofilm Legal conmentaries, however, take the
opposite view and maintain that a microfilmis a docunent different in character
from an original on paper.

In addition, advances in technol ogy have brought about changes in information
systens, and the judge's problemis no |longer just the conparison of a docunent on
paper with one recorded in another nedium for exanple film but the comparison of
one docunent on paper with another recorded on sone other paper nedium used in an
infornmation system (COM . Thus the matter in question is not the quality of the
docunent or of the copy, but the accuracy of the information.

Faced with the new systens, jurisprudence was deend to be evolving nore slowy
than the demands of nodern living required. It was therefore decided to bring the
law up to date in consultation with all the professional groups involved. Lawyers,
archivists, technical specialists and users were all brought together to draw up a
suggested reform of the law on adnmissibility as evidence.

c. The suggested reform and preparation of the Canadian national standard

1. In 1977 a federal and provincial task force was set up to standardi ze the
rules of admissibility as evidence. The |awyers concerned agreed it was necessary
to draw up a standard which would enable microfilmto be accepted.
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2. At the sanme period the Public Archives of Canada appoi nted a co-ordi nator
to work in liaison with the Canadian Government Specifications Board (C. G S.B.).

This co-ordinator, an archivist, decided to work in consultation with the group
of lawyers al so.

3. The Specifications Board (C. G S.B.) was asked to draw up suggested standards
within the framework of the National Standards System a federation of standards
organi zations, and entrusted this task to the Public Archives.

4. Wth the help of the co-ordinator of mcrographic standards, M Earl Dupuis,
the Public Archives asked the Quality Control Conmittee to draw up this standard.
In fact the new standard was drawn up by a subcommittee of representatives of pro-
fessional interests and users.

5. The prelimnary draft standard was submitted first to the Governnment Speci-

fications Board (C.GS.B.), then to the Standards Council of Canada, which co-
ordinates the National Standards System

6. The standard was accepted by the Standards Council of Canada as conform ng
to their statutes, which encourage voluntary standardization. The new standard was
held to reflect reasonabl e agreenent between the experts and to be in the national
interest.

It was published in 1979 as: The National Standard of Canada, Mcrofilmas
Docunent ary Evi dence.

D. The national standard on mcrofilm

l. What the standard covers

1. Purpose of the standard (Preface, ¢ 1)

The standard nmust nake it possible to prove the credibility of microfilmwhen
used as evidence in court.

The standard regards a microfilmas a reproduction of an original docunent, and
considers that there must be a method of checking whether it is an authentic repro-
duction (the term “authentic” is used in both the French and the English official
ver si ons)

2.  Scope of the standard (Scope, ¢ 2)

It provides guidelines enabling any organization to show that it uses a process
of mcrographic reproduction which is trustworthy and offers the guarantees neces—
sary to prove, if required, that the microfilmed inage is a true reproduction of the
original, made under controlled conditions. (Here, for “true”, the French version
agai n uses “authentique”, which signifies copie certifiée conforme in French |aw
Thi s seens anbi guous to the witer of the present report, who prefers the English
version.)

The standard lists the operations required for a microfilmnmng progranme, but
does not describe the nethods of devel opment or the technical processes involved in
the various operations.

3.  Technical reference standards (¢ 3)

The standard refers to certain national and international technical standards.
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4. Terminology ( ¢ 4)

Defines the terns mcrofilm mcrography, mcroform and control picture.

5. Requirenents for a mcrofilning programme ( ¢ 5)

The standard sets out five main requirenents for a programme of microfilm
reproducti on:

(a) witten authorization from soneone in authority;

(b) the programme nust be part of the organization’s regular activity;

(¢) the systems and working nethods used nust be denonstrated and expl ai ned;
(d) precautions nust be taken to safeguard quality;

(e) precautions nust be taken regarding storage and filing.

Quidelines on the various essential factors

6. Preparation and execution of programme ( ¢6.1t0 ¢6.5)

(For ¢86-11 we have summarized the text of the standard so as not to nake the
commentary unduly |ong.)

(a) Witten authorization from soneone in authority certifying that the pro-
granme is part of the organization' s regular activity; the authorization
must give the signatory’'s nanme and responsibilities.

(b) The organization is responsible for the execution of the programre even
if it delegates the work to a service conpany.

(c) The programre nust include all the arrangenents necessary for the identi-
fication of the docunents, standards, processes, systens and methods of

control and verification required in the reproduction, storage and use
of the mcrofilm

(d) Once the prepared programme is started it nmust be subjected to regular
checks, including verification of documents and checks on technical

requi renents relating to the making, devel opnent and storage of the
m cr of or ns.

New nethods arising out of technical devel opnents or the practical exigencies
of work nust be notified and witten into the guidelines.

7. preparation of docunments (¢ 7.1 to ¢ 7.4)

(a) A mcrofilm nmust reproduce the whole text of the original, including
details and inperfections; there nust be no attenpt to inprove its |egi-
bility by changing or touching up.

(b) If the legibility of a document is below a certain level, it may be im
proved on authorization. The standard describes a dual photography nethod
which facilitates conparison after the touching up.
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(¢c) The mcrofilmng should be done in a sequence which follows the order and
classification of the docunents thensel ves. Mcrofilms should be filed
identified and indexed in such a way as to facilitate checking against the
document or docunents invol ved

8. Phot ographing and developing ( 28.1to ¢ 8.4)

(a)  Wiile responsibility for these operations belongs to the technicians,
responsibility for maintaining quality belongs to the person in charge of
t he programe.

(b) The object of this requirement is to nmake possible the critical checks
required by a court of |aw It concerns the detailed checking of docu-
ments when they are being photographed, the positioning of the contro

pictures, the necessary certificates and attestations, and all other itens
needed to conplete the file.

(¢c) There nust be frequent checks during the developing of the mcrofilm

(d) A final check nmust be made to ensure that all photographic and other
material requirements have been net, that the order of the original docu-
ments has been followed, and that the control pictures have been properly
i nserted.

9. Quality assurance (89.1to 89.5)

(The French version uses the term assurance. The idea of |egal guarantee has
as yet no equivalent in French |aw.)

(a) This clause determines the credibility of the mcrofilmng programe in
the courts. Action on this clause should be assigned to a section special -
izing in the nonitoring of operations and quality control

(b) This section should evaluate the relevance and efficiency of methods of
i nspection and control, and introduce any changes necessary for the due
observance of the checks prescribed in 8¢6, 7 and 8

(c) Those involved shoul d be i ndependent of the people responsible for ordi-
nary inspections.

(d) The methods to be enployed by this section to safeguard quality should be
defined in the guidelines and in the handbook, as should the results and
any nodifications made.

(e) Those responsible for the preparation of the documents, the photography,
devel opnent and inspection must produce a microfilmof a quality which is
consi stent and acceptable to the user, who is not always able to judge
these qualities for hinself.

(f) This part of the progranmme nust not be confused with the inspections and
checks relating to conformity with reproduction standards. The standards
concerning reproduction safeguards are in the course of preparation.

10. Filing and storage (¢ 10.1to ¢ 10.3)

(a) The person responsible for the programre and the curator of the docunents
must agree about the length of tinme the original negative or master nust
be kept. In case of doubt about this, the nost demandi ng storage standards
are to be appli ed.
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(b) The storage of microfilms must conformto an | SO standard which is in the
course of preparation.

(c) The original negative or naster is not intended for view ng. Negat i ves
nmust be kept clean and undanaged, and only copies should be used for view
i Nng purposes.

11.  Explanatory notes attached to the standard

The guidelines proper of the standard have already been sumarized above, but
the standard also includes explanatory notes referring to each section of the text.

1. The standard does not deal with the law of adnmissibility and related regul a-
tions, which are legal matters (destruction of originals, rule of best evidence etc.)
The purpose of the standard is to establish rules ensuring that a mcrofilmis pro-
duced within the framework of a reliable programme and in conditions regularly checked
and verified.

2. The standard describes nethods of supervision for reproduction on microfilm
and the principles to be followed in preparing a general progranme.

Speci al systens, such as those involving the use of jackets or COM will be
covered by other standards.

3. The five factors listed in ¢ 5 are stated to be vital for denonstrating the
credibility of the programre, from the beginning (preparation of the files) to the
end (storage of the filns)

4, The conpilers of the standard stress the inportance of the guidelines con-
cerning the programe (planning, organization, nomnation of person in charge
integration into regular activities, carrying out of the various checks and con-
trols, records, etc.) . The keeping of these rules increases a microfilms credi-
bility in a court of [|aw

However, should doubt arise about the authenticity of the original, this doubt
casts a shadow on the authenticity of the mcrofilm and it is for this reason that
al | necessary precautions should be taken (conmments in §6).

5. The explanatory notes also coment on¢¢7 and 8, i.e. on the question of
retouching (where a process to inprove legibility is used) , on technical assunptions
concerning the quality of the image, on conpul sory control pictures (whatever the

m crofilmng system used, whether strip, jacket, microfiche, etc. ) , on the certi-
fications to be inserted in the film and so on.

6. The Canadian standard introduces the notion of quality assurance, an idea
whi ch does not refer to technical quality (definition and density of inage, etc.)
but to a checking operation conparable to one carried out by a panel of assessors

7. The explanations concerning ¢ 10 (classification and storage) are inportant
because they are generally m sunderstood and inadequately applied. Every reproduc-
tion system has its own special requirenments regarding the treatnment of filnms and
the storage in good condition and protection of the original negative or naster
(at nospheric conditions, conditions relating to consultation and view ng, and so
on) . Few people realize that microfilmhas to be stored differently from paper,
and the mcrofilm curator is not usually a professional
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E. (bservations on the Canadi an national standard

(a) Declared ains of those who conpiled the standard

The authors of the standard hope that it will throw light on an area of the |aw
whi ch has hitherto been confused. They know that the publication of this standard
dots not guarantee | egal recognition of mcrofilmas evidence, but they think it
may prepare the way for such recognition. The system set out in the standard shoul d
provide an answer to doubts cast on the credibility of mcrographic reproduction.

The authors believe that the standard will act as a basis for barristers to
cress-examne witnesses on the authenticity of a mcrofilm submtted as evidence.

They think that the progress achieved in the case of mcrofilmmy serve as an
exanple for other systenms of information managenent or processing.

(b) Observations on the procedure foll owed

The procedure followed by the Canadian authorities is unique, reflecting a be-
lief in co-operation between organizations which is not usual in Europe.

Thi s procedure brought together all the groups institutionally concerned with
standards, i.e. representatives of professional interests, users, and even |awers,
in order to arrive at a consensus.

General responsibility for the procedure was given to the Public Archives under
the patronage of the Governnent Specifications Board. This shows the respect in
whi ch these two organizations are held by Canadian public opinion.

The national standard is to be ratified by the Federal Departnent of Justice,
which intends to promulgate it so that mcrofilms produced under the specified con-
ditions of supervision may be adnmitted as evidence by the courts.

The Canadi an standard has already acquired sonme fane abroad. At the nmeeting
of the 1SO, on 20 Novenber 1980 the British and French representatives said that
their own countries wished to adopt a simlar procedure for securing the adm ssi-
bility of mcrofilm as evidence.

It should be noted that the Canadian Standard is based on an English type of
jurisprudence. It also had to take into account the variety of |ocal |egislation
on evidence and the strong autonony of the provinces. The experinment could pos-
sibly be transposed to the United States, but it is difficult to see how it could
be adopted el sewhere.

F. Changing the |aw of evidence

The conpilers of the standard have made it clear that their work did not con-
cern the law in the strictest sense, and in particular the law of evidence. The
| eqal aspect of the question is to be dealt with by lawers within the franmework
of the federal and provincial task force referred to above (C 1)

In 1979, the Canadian M crographic Society published a sort of white paper on
the adm ssibility of evidence in the Canadian courts (see Bibliography, Canada, 6)
This tried to show that existing legislation did not neet the needs arising out of
the daily use of microfilm and other data nedia. It showed that current nethods
had elimnated the use of paper as the usual docunentary nedium and that it was
urgently necessary to bring up to date the meaning of the terms record and original.
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The Society made the follow ng recomendations:

(a) that federal and provincial law on the adm ssibility of evidence should be
changed so as to permt:

1. acceptance by the courts of mcrofilnms of paper documents in all cases
where the originals nmay be accepted as evidence;

2. the acceptance by the courts of microfilns derived from nmagnetically
recorded data in all cases where paper docunents are accepted as
evi dence;

(b) that the task force should approve the reform proposed by the Comr ssion
for the reform of federal |aw This was published as an appendix to the
bookl et and dealt with the abolition of hearsay evidence and with the rule
of best evidence:

1. hearsay evidence is not adm ssible except in cases specified by the
law (Article 31 of the proposed reform;

2. the rule of best evidence should include all nodern methods of pre-
paring evidence, on condition that such methods correspond to the
definitions laid down by the law. Articles 75 to 81 deal with the
adm ssibility of originals, witten docunments and recordings.

This reform ains at establishing the value as evidence of mcrofilmand of all
the nmost nodern kinds of recordings, whether electronic, magnetic or nechanical.

FRANCE

A Devel opnent of the |aw of evidence

In France, the |aw of evidence has developed rather differently from the path
it has taken in other European countries such as Germany and Switzerland. The point
of departure, however, has been the sane, nanely the great expansion in the use of
mcrofilm in conmpany managenent, which has made the destruction of original docu-
nments desirable.

(a) In 1973 the Mnistry of Justice asked a judge, M Chamoux, to conduct an
inquiry, and his report suggested that mcrofilm should be accepted as an
information medium as durable and safe as paper, with the follow ng
saf eguar ds:

technical precautions concerning the film the photography, the devel op-
ing process, and observance of standards of use and storage;

observance of conditions facilitating the adm ssion of mcrofilm as evi-
dence viz. mnimm reduction, check on definition, keeping of two copies,
ul tra-viol et photography (see Bibliography, France, 1) ;

(b) The above concl usi ons have served as a basis for a nunber of technical and
| egal studies. The Association Frangaise de Normalisation (AFNOR - French
Associ ation for Standardization) has initiated technical studies through a
wor ki ng party conposed of nmkers and users. The association has attenpted
to draw up a standard offering sufficient safeguards so that mcrofilm can
have the same value as evidence as the original.
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(c) At the same time, the Mnistry of Justice has extended its inquiry into
t he devel opnent of the law of evidence in response to nodern managenent
t echni ques. Thi s work has been undertaken by Mre F. Chanbux, who has al so
made it the subject of a thesis for a doctorate in | aw under the direction
of Professor Francois Gore, an expert in commercial |aw

(d) The various studies have led to three results:

1. The publication of an experinmental standard, AFNOR No. Z 43-061, valid
for two years and applicable to 16 nm fil ms. In addition to the usua
techni cal specifications about quality controls, the standard requires
t he doubl e photography, inmage by image, of all docunents, first in
ordinary and then in ultra-violet light (see Bibliography, France, 12)

2. The publications of a study by Mre Chanmbux on evidence in business
which deals with the problem of mcrofilmand COM as copy, recom
nends the AFNOR standard. This work is also based on the |egislative
reforms introduced in Europe during the last ten years (see Bibliogra—
phy, France, 13).

3. The | aw passed by the French Parlianment on 12 July 1980 on the proof
of legal acts.

B. The law of 12 July 1980

(a) The debates

The procedure |eading up to the vote |asted nore than a year, and included
reports, debates, inquiries and conprom ses between the Senate and the Nationa
Assenbly. The nenbers of these two assenblies were much influenced by the concl u-
sions of M and Mwe Chanmpbux, the studies carried out by AFNOR and the recomenda-
tions of the Council of Europe, and did not consider it necessary to ask the advice
of other technical experts and users such as the CNRS (Centre National de |la Recherche
Scientifique) and the Archives de France. It should be noted that the trade union
of bank enployees also issued press handouts to make its opinion known.

VWhile there is no point in going into the details of the debates, which
aroused consi derabl e reactions, we should note that the final version of the |law
adopted by the National Assenbly was much nore restrictive than the first one
adopted by the Senate against the governnent’s advice. The National Assenbly,
voting on the proposal of Deputy Cellard, gave the follow ng reasons for its
deci si on:

the AFNOR standard was thought interesting but inadequate

the law should define not the faithfulness but only the durability of the
reproduction

the copy remains a copy, and the judge has to appraise its value as evidence
with reference to the original in accordance with the criteria laid down by
the law (faithful ness, durability);

copies need not be submitted to licensed inspectors, as in the case of authen-
ti c documents, because the cost of setting up a body of such inspectors would
be too high (see Bibliography, France, 2-9)



Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original" button on 1st page.

Pd - 81/ W5/ 25 — page 21

(b) What the law stipulates

The law nodifies or abolishes 14 articles of the French Cvil Code concerning

the law on the proof of |egal acts. Proof is henceforth defined in accordance with
the follow ng principles:

1. Witten proof is conpulsory for every obligation in noney or Kkind
(Article 1326 of the CGvil Code).

2. An authentic or signed docunent is required for every sum or asset, the
val ue of which is fixed by decree (Article 1341 to 1345 of the Code)

The decree of 15 July 1980 fixed this value at 5,000 francs for the present
(see Bibliography, France, 11).

3. Exceptions to the above rules may be admitted as foll ows:
in the case of a breach of the |aw

if the deed is |ost;

if one of the parties has not preserved the original deed, but presents a
copy which is not only a faithful but also a durable reproduction. Any
reproduction is deened durable which is an indelible copy of the original

involving an irreversible change in the nedium used (Article 1348 of the
Code ) .

c. Cbservati ons

(1) The International Mcrofilm Comittee, neeting in Dublin from 10 to
13 Septenber 1980, did not consider that this reform offered a practical solution
to the problem of the legal validity of microfilm

(2) British, Canadian and Anmerican experts, attending the neeting on
20 Novenber 1980 of the ad hoc conmmi ssion of CFTC, 171 of the 1SO, cane to the
sanme concl usi on.

(3) This attitude disappointed French |awers |like Mre Chanmoux, who had hoped
that “the French standard woul d have a good chance of serving as an international
reference” (see Bibliography, France, 13, p. 151). W should also mention that
as far as conparative European law is concerned, Mre Chanoux's thesis seenms to have
been written using an inconplete and poorly interpreted bibliography.

(4) The law is at present inpossible to apply because sufficiently advanced
techncal equipnent is not available (e.g. canera capable of dual takes, film sensi-
tive to both ordinary and ultra-violet light, sufficiently rapid shooting, etc.)

(5) AFNOR S insistence on trying to find a mracle solution to the probl em of
mcrofilm derives from a view of copies as something crimnal (concern with forgery,
fraud, etc.) which covers only a very nmarginal aspect of nicrofilmed docunentation.
AFNOR has already had to nodify its definition of “security mcrofilnf and return to
the international definition (Mre Chanpux reproduced this mstake, op. cit, pp. 152-
153) .
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FEDERAL REPUBLIC OF GERMANY

The Federal Republic of Germany is probably the country where |egislation and
regul ations on mcrofilm have been nost abundant in recent years. Bet ween 1975 and
1978 nore than 25 laws or administrative regulations were published, mainly concern-
ing the managenent of governnent departnents, archives and commercial [|aw.

The Federal Republic’s extraordi nary econom c devel opnment has encouraged the
bol dest kind of experiment in office automation, but it has al so caused an increase
in governnent involvenent, resulting in a need to process and store |arge masses of
records. First mcrofilmand then conputers have provi ded ways of avoiding the very
heavy costs of record handling and storage

A Gover nment departnent and archi val nanagenent

The central governnent has set an exanple by authorizing the storage on mcro-
filmof certain kinds of files. As early as 1956 the Mnistry of Labour and Soci al
Security introduced the mcrofilmng of various kinds of docunents (lists of menbers
benefit cards, account books) into health insurance accounting and then into life
i nsurance accounts by authorizing in 1957 the mcrofilmng of medical records

In 1964, the union of professional associations conditionally authorized sub-
stitute mcrofilmng, allowing for the controlled destruction of certain professional
documents.

We shal |l exami ne bel ow the 1965 law, nodified in 1976, which introduced m cro-
filminto commercial |aw I ndependently of this law, however, nost mnistries have
wor ked out guidelines or have given authorization for the mcrofilmng of various
ki nds of record: e.g. transport (docunments on road traffic, 1966; plans for water
supply, 1967) ; |abour (assistance documents, 1966; accounts of accident insurance
1967, insurance files, 1972); construction and housing (land register, 1966); justice
(Patent Ofice Records, 1968; |aw administration records, 1976); interior (citizen—
ship records, files on naturalization, name changes, 1968); arned forces (nanage-
ment records, 1972).

Federal and provincial government departnents have al so drawn up very strict
directives authorizing the mcrofilmng of historical records (security microfilm
and of admi nistrative records (1978 and 1979) . All authorizations for mcrofilmng
add conditions governing photography and quality controls, and prescribe standards
which forbid the unreasonable destruction of originals and should prevent fraud

The directives of the Mnistry of the Interior (1978) authorizing substitute
mcrofilmng in federal governnent offices |lay down severe and precise standards
whi ch cannot be reproduced here but which are very simlar to the suggesti ons nmade
in the 1976 Borsa report regarding supervision of photography.

The security microfilmng of archival records is governed by a circular of
1 August 1980 setting out the general principles of that operation, together wth
tecnnical conditions and quality standards for the making and storing of mcrofilm

CGenerally speaking, the federal governnent, followed by those of nobst of the
states or Lander, has provided for the possibility of managing and storing certain
current files in the form of mcrofilmns. It should be noted that all these auth-
orizations are subject to detailed regulations designed to ensure supervision at
every stage of the meking and storing of film and to prevent unauthorized destruc-
tion of original docunents.
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B. Changes in comercial and tax |aw

(a) What the new |l egislation provides

The law of 16 March 1976, which came into force on 1 January 1977, introduced
changes into tax law and the regul ati ons governing business accounting. It author-
izes the microfilmng of certain accounting records, with some permanent restrictions.

Al'l vouchers and docurments with the exception of balance sheets may now be pre-
served on mcrofilminstead of being kept in the original. This ruling also affects
regulations on the length of time for which originals nmust be preserved, and pernits
these to be destroyed after satisfactory precautions have been taken.

Mcrofilmng nmust follow the principles of regular accountancy; the copy or data
nmedi um version mnmust correspond exactly to the original. Copi es nust be avail able
during the period within which the original itself nmust legally be preserved, and
be perfectly legible for a suitable period.

(b) Oficial regulations

1. According to the new legislation, accounts nmust be kept so that an expert
can, after a stated period, give his opinion of the firms financial position. Pro-
fits and |osses must be regularly determnable, and accessible for tax checks.

Al these regulations apply equally to mcrofilm

2. The legislation fixes the length of time for which accounting docunents
nmust be preserved (between 6 and 10 years depending on the inportance of the docu-
nents and “the relevant fiscal regulations. The periods prescribed are the same for
mcrofilnms as for originals.

3. Reproducti on by inage-carrying nedium the | aw does not specify either
format or colour, so black and white microfilmis possible, provided it does not
reduce the opportunities for carrying out checks.

4, For current managenment docunents the law calls only for reproduction of
the content of the originals; this excludes reproduction on disc, nagnetic tape or
data-carrying medium

5. A microfilmmy be nmade by a qualified workman.

6. Condi ti ons governing photography: the Federal Finance Mnistry, in its
circular of 14 Decenber 1976, set out instructions for microfilmng. These cover
the introduction and use of microfilmng and the role to be played by those concerned
at each stage of the operation.

(c) Principles underlying the regulations

1. The microfilmng process nust be specified and described for each stage
of the filnmng, and nust be so ordered as to make it possible to find on the film
within a reasonable tine, all the infornation desired.

2. Control of process enployed and of the medi um used: a record nust be nmde
of the titles of docunents and the place and date of the photography, and a state-
nment made certifying that the photography was not tampered with and was conplete.
The record must be signed by the operator.
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3. The carrier—-medi um nust be subject to technical checks; defective inages
must be redone (or else the original must be kept). The result of the check nust
be countersigned in witing

4. Originals may be destroyed after filnming has been carried out according
to the regulations, unless the |aw provides otherwise. Any infringenent of the
rules may lead to tax penalties

5. There are printed instructions to help taxpayers with the formalities

(d) Austria

Austrian |law has been influenced by the Gernan legislation. Austria allows the
storing of nost accounting records on microfilm or data-carrying media. The author
of the present report is not however acquainted with the rules applying specifical-

ly to mcrofilmng.

C. Cvil, crimnal and admnistrative |aw

(a) Ceneral docunentation

It is not planned to issue any rules on this subject. The decision whether to
destroy or to retain on image-carrying nedia is left to individual initiative. On
the other hand, records of historical value are usually nicrofilmed for reasons of
security. The Public Archives have been given very specific instructions on this
nmatter (see Bibliography, Germany, 6)

(b) Civil law

The introduction of microfilmng has not yet given rise to any difficulties in
Ger many. German jurisprudence has already recognized copies and photocopies as
equivalent to originals, but the original nust be presented to the court in case of
doubt as to correspondence. If there is no such doubt, the copy has the same val ue
as evidence as the original

In case of disagreenment, a record on microfilm made in accordance with |ega
prescriptions of 1976 is an advantage, since the record can be used to prove absol -
ute correspondence with the original

(¢) Crimnal law

There have been no cases so far. It may therefore be supposed that photocopies
and microfilms have the sane validity as originals, but this decision is left to the
j udge.

| SRAEL

A 1969 regulation on the admissibility of photographic reproductions as evidence

The 1969 ruling changes the |aw on evidence by permtting the use of micro-
copies in certain cases and under certain conditions

A photocopy is defined as any reprographi ¢ docunent which pernmits the copy to
be read for a mininmum of five years, provided that it contains all the signs con-
tained in the original.
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A photocopy of a docunent which has not been destroyed may serve as evidence if
it was made recently and is acconmpanied by a statement by the person holding the
original, or by a third person, certifying that it is a true copy.

A photocopy of a docunent which has been destroyed nmay serve as evidence only
under the follow ng conditions:

it nust be a microcopy which is part of a series in a film which has not been
cut or joined. Any corrections or additions nust be certified

the film nust have two certificates, one at the beginning and one at the end
the first being a request by the initiator for a photocopy to be nade, the
second being a declaration by the operator;

t he photocopy must be nmade in the course of normal operations

if the originals were destroyed deliberately by ordinary neans, this nust be
certified by a docunent authorizing the destruction;

if the originals were destroyed by accident, war or other cause, a declaration
is required to this effect, nmade by the relevant regional court and dating from

a period very close to the event;

finally, this regulation is also valid for docunents destroyed before 1969 pro-
vided the necessary affidavits have been properly made

E Cbservati ons

This regulation is in current use in government offices

The author of the present report cannot say whether its use extends to civil
cr crimnal [|aw

It will be noted that the regulation is very vague and pernits all kinds of
interpretations. It does not contain any technical standards or working guidelines
| TALY

A Present state of |egislation

Unli ke other European countries, Italy has changed its |legislation and statu-
tory requirements only in respect of administrative law, but these changes may affect
civil law as it relates to businesses or comunities which engage in financial or
economi c activities.

(a)  The law of 1968 on adm nistrative docunentation, Article 25

This authorizes government offices to reproduce photographically, and to store
as negatives, records, accounts, correspondence and other docunents.

Its application is regulated by a decree which was not issued until 1974,

(b) The decree of 11 Septenber 1974 on the standards to be applied in the
substitute reproduction of records and other documents in government offices
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The decree |ays down very conprehensively the technical and adnministrative
nmet hods to be used in making substitute microfilns (nmaking it possible to destroy

the original docunments after they have been photographed).

This permission is limted to government offices, |ocal comunities and national -
i zed industries.

A nunber of docunents, listed in Article 2, are excluded from substitute mcro-
filmng (for exanple, historic docunents, |aws and decrees, |egal judgnents, inter-
national treaties, government plans, personal files, registers of administrative
docunents, inportant contracts, deeds executed by notaries, documents or draw ngs
in colour, journals, diplomas, etc.).

The wor ki ng gui del i nes, which are under the supervision of the State Archives

Departnment, lay down very detailed rulings for the mcrofilmng procedure. The
requi renents and provisions include:

an application for authorization which includes a conplete description of the
archives involved and the nmethod to be used;

prelimnary mcrofilmng tests;
rul es governing the destruction of the originals;

a list of the docunments to be mcrofil ned, which takes due account of all the
annotations on the files;

standards to be observed during the mcrofil mng process;
annotations to appear on the mcrofilm

checking and technical supervision of the nmicrofilm
authentication of the film

B. Characteristics of present |egislation

Italian legislation is both novel and interesting. It presents the follow ng
characteristics:

(a) Advant ages

it offers exceptional guarantees regarding the stringency of the nicro-
filmng process;

it inmposes strict legal and technical standards;

it nmakes mcrofilmng the responsibility of the originating organizations,

but places it under the supervision of the Mnistry of Cultural Property
and Archi ves;

it allows reproduction on 16, 35 and 70 mm nmicrofilm and on mcrofiche;

(b) Disadvant ages

the legislation is recent and has not yet been applied. In May 1980 only

two organi zations had applied for authorization and subnmitted the necessary
document s;
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the procedure is conplicated, calling for a prelimnary survey and checks
at various |evels;

it applies only to organizations which already have an organi zed archives
service capable of classifying archives before they are mcrofilmed and of
maki ng an inventory of these docunents;

it is expensive, and can be applied only by public organizations with
finance and staff avail abl e;

it ainms at discouraging rather than encouraging substitute mcrofilmng,
though all the precautions it requires are perfectly valid fromthe tech-
ni cal point of view

C. (bservati ons

Sonme governnent offices, such as the post office and the hospitals, already
make use of substitute microfilm without observing the standards prescribed by the
1974 decree. (rher ninistries, generating a large volume of records (such as the
M nistries of Labour, Social Security, and Pensions). have been asking for a liberal-
ization of the decree, which they regard as too restrictive.

Reforms in civil and commercial |aw are apparently not yet contenpl ated.

LEBANON

A Order in Council of 30 June 1977

The events of recent years have caused irreparable destruction in Lebanon. In
order to facilitate the reconstruction of civil records |lost or destroyed, the
Public Records Ofice has been authorized to nake use of copies and recordi ngs whose
validity can be recognized. This authorization allows mcrofilnm to be used as
reference documents if they relate to civil records and other statutory docunents
in government possession.

B. Cbservati ons

This ad hoc legislation allows microfilm a certain value as evidence, but it
is too restrictive and lacking in detail to serve as an exanple.

SVEEDEN

A Legi sl ati on since 1975

The law on accountancy and commerci al conpanies was nodified between 1975 and
1978 by the follow ng:

Conpani es Act, 1975: 1385;
Act on the Inplenentation of the Conpanies Act, 1975:  1386;
Accounting Act, 1976: 125.

The laws cane into force in 1977, and slight additions have been made to them
si nce.
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The power to microfilmaccounting documents is suggested in @810 to 22 of the
| aw of 1976, which lays down ( @ 10) that accounting documents may take the form of:

docunents in ordinary legible form

films or mcrocopy nedia which can be read by nmeans of enlargers;

under certain conditions, punched cards and punched or nagnetic tapes.

M crofilmand other copies are allowed only if the nediumis durable, if the
information they contain is easily available, and if the storage of the mediumis
suitably provided for.

The length of time such records may be kept is fixed at ten years ( § 22).

Data carriers may not be destroyed unless the infornmation they record has been
carefully transferred beforehand to an ordinary legible text, to a film or to a
m crocopy |egible by neans of enlargenent.

In certain special cases, the government nay authorize the destruction of
ordinarily legible originals before a ten-year period has elapsed, in which cases

the originals nust have been microfilned or copied by a safe process.

Copies nust be filed so that the infornmation they contain may be easily re—
trieved and read. They must be preserved for the tinme stipulated by the |aw.

Permi ssion to destroy may be granted by the Bank Inspection Board or the
I nsurance |nspection Board, delegated by the local authorities. The limts of the
legal financial year are laid down by the additional |egislation of 1976: 991.

B. Instructions on application and comrents

There is a book which comrents on this legislation and includes all the rel-
evant official instructions and circulars issued wto 1980 (see Bibliography,
Sweden, 5). It exists only in Swedish and the author of the present report wll
therefore not venture to summarize it. It may however be pointed out that on
PP, 79-84 there is a comment on ¢ 10 which gives definitions of film ordinary
mcrofilmand COM nmicrofilm Pages 148-153 conment on 22, which deals with stor-
age . An appendi x gives instructions concerning application of the |egislation, in-
cluding instructions on mcrofilmng and storage of filnms issued in 1977 and 1978.

c. Cbservati ons

The Swedi sh | egislation seenms to have been based on reforns in the Gernman and
Swi ss comerci al codes. It does not at present affect either civil or crimnal |aw

It may be noted that the devel opnent of Swedish commrercial |aw called for by
Swedi sh public opinion corresponds to the w sh expressed in the report submitted to
Unesco in 1975 (M1, 2.2).

Norway intends to follow the above |egislation soon, but Denmark at present
allows only sone docunents to be recorded on data carriers. Mcrofilmis not yet
aut hori zed.
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SW TZERLAND

A Reform of the Civil Code (1975)

Directives were issued in 1971 authorizing the use of microfilm in business
account ancy. On 19 Decenber 1975, the Swiss Cvil Code was altered to change the
rul es concerning obligations (Articles 962 and 963)

This reform allows accounts to be stored on inmge-carrying nmedia, but corre-
spondence and vouchers may be recorded either on imge- or on data-carrying nedia.
Only the trading account and bal ance sheet need to be kept in the original.

Copi es and recordings must correspond to the original docunments and it mnust be
possible to put theminto readable format all times, under certain conditions. Theo
copi es and recordings then have the sanme value as evidence as the docunents.

If a judge decides that the docunents need to be produced as proof, the copies
o recordings nust be made available in such a formas to be readable without the
aid of instrunments.

B. Order of 2 June 1976

The legal conditions prescribed for the recording of documents on inmage- or
data-carrying nmedia were set out in the order of 2 June 1976.

These instructions lay down various formalities to be observed both for micro-
film and for data-carrying nedia:

worki ng instructions explaining the recordings;
regul ar accounting procedure to be foll owed,

the copying nmust be in accordance with regulations and the reproduction nust
correspond to the original docunents;

the copies nust be accessible and in a readable form

instructions about details to be recorded: name of the conpany, nanes of
peopl e responsible, kind and nunber of documents, place and date, observed
danage;

techni cal checks for defects;

st or age;

reproducti on;

responsibility of the person in charge of storing docunents.

c. Lastly, the tax authorities have prepared directives for drawing up the working

guidelines on mcrofilmcalled for by the order of 1976.

These guidelines cover or provide for:

the distribution of responsibility anong the people in charge of the different
stages of microfilmng, fromthe selection of docunents to the naintenance of
recording and reproduction equipnent;
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the copying to be in conformity with the regulations and a record to be kept
of mcrofilmng and nonitoring operations;

the proper preparation of docunments to be recorded, and the drawing up of a
m crofilmng schedule with all the information that will nake it possible for
a third person to understand everything easily at the first reading. Thi s
schedul e has to be very detailed, and this assunmes that the accounts to be
copi ed have been properly classfied and inventoried;

the making of the copy, including the noting of people concerned, occasions
when nmore than one reel is used, jackets, defects in the copying, etc;

the witing of a report by the person in charge indicating the conditions,
pl ace and dates of the copying, and the checking and destruction of the
origi nal s;

techni cal precautions against deterioration or destruction, and nethods of
correction;

the opportunity for a qualified third person to consult the copies within a
reasonable time; instructions about view ng equipnment, provision for
enl ar genent s.

D. Consequences of the reform

It should be noted that this change in business |law affects conputer account-
ing as well as microfilm though the former does not concern us here. Di rectives
simlar to those referred to in C have been issued to cover recording on data-
carrying nedi a.

Since the change was introduced, several thousand conmercial and industrial
conpanies in Switzerland have begun to store accounting docunments on mcrofilm
According to one Swi ss judge, only one case of tax evasion has been discovered in
a period of three years.

This very flexible legislation seems to satisfy the 250,000 conpanies which
exist in Switzerland, but one cannot help wondering whether the technique it relies
on is adequate for detecting all attenpts at fraud.

UNI TED KI NGDOM

A Legi sl ation since 1965

The devel opnent of new data-carrying media has led to the passing of several
new | aws introducing changes into English conmercial, civil and crimnal |aw

The Criminal Evidence Act, 1965 (2 June 1965) says that docunents nmay be con-
stituted by information-storing nethods.

The Civil Evidence Act, 1968 (25 Cctober 1968) says that the following are
deened to be docunents: cards, sketches, draw ngs, photographs, films, discs,
magnetic tapes and all other nethods of reproducing one or nore visual inmages.

The Stock Exchange Act, 1976 (12 Cctober 1976) and the Conpanies Act of
15 Novenber 1976 allow docunments-stored on inmage- or data-carrying nedia to be
subnmitted to the tax authorities.




Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original" button on 1st page.

PA - 81/ W5/ 25 — page 31

These laws clearly pernmit the use of microfilm Mcrofilm should therefore be
accepted in the courts, but English courts accept only the rule of best evidence,
whi ch does not recognize the value of mcrofilm as evidence.

B. The rule of best evidence

English law is still governed by the rule of best evidence: the original docu-
ment renains the best evidence in the courts.

In some cases a judge may accept the rule of secondary evidence and microfilm
can then be admitted under the follow ng conditions:

if the original has been destroyed,
if the copy is a true copy of the original;
if the exact correspondence between the original and the copy can be proved.

A mcrofilm my not be accepted as secondary evidence if the original still
exi sts.

A microfilm can be accepted as evidence only if it conforms to the conditions
laid down in the Gvil Evidence Act of 1968.

C. M crofilm according to the |aw of 1968

The Civil Evidence Act of 1968 accepts microfilm as secondary evidence if it
satisfies the follow ng conditions:

if it has been nade by a person who is regularly engaged in microfilmng and
as part of a routine activity;

if it has been accepted by soneone who has had know edge of it personally or
through internediaries.

These conditions nust be supplenented by evidence about the person who mnakes
the copy and about the way in which the work is carried out. Evi dence is also
requi red about the person or persons who provided the docunents.

The question of the legal validity of microfilm thus depends on the stringency
of the microfilmng process, but this process is not defined either by law or by
any administrative ruling.

Lawers and nicrofilm experts have put forward various renmedies for this.

D. Current solutions

(a) Certificates

It is suggested that provision should be nade for two kinds of certificates:

a certificate of intention, attached to the beginning of the film and indicat-
ing the nature and source of the originals, together with a declaration that
the originals have been destroyed, after the quality of the mcrofilm has been
checked;

a certificate of authenticity, drawn up by the microfilm operator and declaring
that the filmis a true and correct copy of the original.
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Reputable microfilmng conpanies are now accustoned to delivering this second
certificate automatically.

(b) Working guidelines

Vari ous net hods have been suggested for the inprovement of mcrofilmng proces-
ses viz. strict supervision of staff in charge of the operations, requirenent that
operators should have professional qualifications, preserving two copies of every
film etc.

(c) Security measures for originals

It is suggested that no inportant original should be destroyed. As there is
no official list of such docunents, a lawer nmay be consulted on this point.

Conpani es are advised to be careful about the legal tinme-linmts for destruc-
tion, which vary according to the kind of docunment involved.

E. Observati ons
Engl and has not solved the problem of the legal validity of copies. Recent
changes in civil and crimnal law are cautious, inconplete and even dangerous for

conpani es which nmay have thought they could destroy originals with impunity.

(a) The original remmins the best evidence; a microfilm may be regarded as
secondary evidence; the judge' s decision is binding.

(b) There is no regulation which nakes it possible to say that microfilmis
valid as evidence. The solutions to this problem suggested by |awers
are very inadequate technically and can only offer a point of departure
for nore exacting provisions.

UNI TED STATES COF AMERI CA

A Present state of |egislation

(a) General remarks

Mcrofilm has as yet no legal validity in the United States. There is only a
vague series of laws, regulations and legal comments authorizing the use of nicro-
filmfor private or public records and for certain kinds of evidence.

In some cases, neither state nor federal legislation provides for mcrofilm
but this does not nean that copies nade on nicrofilm are not accepted, or that
legislation is vital to legitimze its use.

United States legislation on this subject was referred to in the Unesco report
of 1975, but in order to understand the difficulties which mcrofilm users encounter
it is necessary to examine in nore detail the present state of the various |egal
rulings on this nmatter. W shall then look at recent suggestions about the adm s—
sibility of microfilm as evidence.

(b) Present trend in Anmerican |egislation

Twenty-five years ago mcrofilm was regarded, technically speaking, as a copy
of the original.
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now  however, because of technological progress, microfilm may be regarded as
an original itself and as a piece of graphic evidence in its own right.

Present legislation is extrenely confused, however, because of the various poss-
i bl e conbinations of local laws, jurisprudence and federal regulations.

(c) Docunentary evidence in the courts

To be accepted as evidence in court, any document nust fulfil the conditions
laid down by the |aw If the docunment is a copy it must fulfil further conditions.

1. Ceneral conditions

the content of the document nust deal with the subject being argued in the
court;

the docunent nust be identified or authenticated, i.e. it nust be recog-
ni zed as being what it clains to be

if any objection is made, the litigant nmust prove that the document obeys
the rule of hearsay evidence.

2. Further conditions for copies and microfilns

a copy is admissible as secondary evidence only if the original no |onger
exi sts;

it has to be proved that the copy is an accurate reproduction of the ori-
ginal; this being so, the court will call for the copy to be authenticated

(d) The four rules enabling mcrofilmto be recognized as adnissible as
evidence : all these rules assume that the mcrofilmrelates to the sub-
ject and has been authenticated (the 1975 Unesco Report, 2.3.2, quotes
only 3 rules)

1. The U.P.A. rule (Uniform Photographic Records of Copies of Business and
Public Records as Evidence Act)

Forty—four states have gradually adopted this rule, recommended in 1949 by the
National Conmission for Uniform State Laws.

This rule lays down four conditions for the validity of microfilm as
evi dence:

the copy nust have been nade in the regular course of the firnm s work.
This condition reflects the devel opment of business practice; it confers
a certain guarantee on nicrofilmand can justify its use as evidence

a mcrofilm nmade specially for the case is not admitted as evidence
the copy nust have been nade for the firm s normal purposes;
the copy nust have been made by neans of a process which gives an accurate
reproduction of the original or a durabl e-medium reproduction of the
ori gi nal

This condition in fact covers all docunentary reproductions. If the technica

net hods of reproduction are nore elaborate, the litigant nust offer all the evidence
necessary to show conformity with the requirenent of “accuracy”.
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The copy nust be satisfactorily identified: this condition calls for an identi-
fication report mentioning the different stages of the mcrofilmng. Sone courts
have shown thensel ves to be very particular about this condition, and | awers ad-
vise firns to provide nmeticulous witten evidence concerning every stage of the
filmng (practically inmage by inmage), the conmparison with the original, and quality
control

2. Uni form Rul es of Evidence, 1953 and 1974 versions, and Federal Rule of
Evi dence

The Uniform Rules of Evidence have been adopted by eleven states (in the 1953
or the nodified 1974 version) . The Federal Rule of Evidence has been adopted by
29 Anerican courts, and is applied in all federal courts and various sectors of
the federal admnistration.

These two rules do not require the copy to have been made in the nornmal course
of the firms work

They define the photograph, the negative and all copies made from the negative
as originals.

They accept COM nmicrofilm as an original

They define a duplicate as an equival ent nade from phot ographs whet her enl arged
or reduced

They require the presence of an original to prove the contents of a witten
docunment or photograph, except in cases laid down by the |aw

They nevertheless allow a duplicate to be used on the sane basis as an original
except if there are doubts as to its authenticity or if it is unfair to prefer the
copy in place of the original

In other words, these rules reverse the burden of proof in favour of the party
putting in the duplicate. The burden of proof is on the other side

The legal presunption is that any copy on microfilmis as good as the original
(In the case of COMmicrofilm the negative beconmes the original as with any print
made from a negative.)

The court is nevertheless the sole arbiter in the application of this rule,
and its decision may be influenced by the circunstances surrounding the destruction
of the originals.

3. The Best Evidence Rule

This is the old English law, also known as the “original docunent rule” which
allows the submission of a copy when the absence of the original is satisfactorily
expl ai ned.

Jurisprudence offers several kinds of valid excuse for non-presentation of the
ori gi nal

A copy nust, however, be judged accurate and the circunmstances in which it was
made must be plausible, although there are no necessary pre-conditions |aid down for
its admissibility as evidence.
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4, Busi ness Record Exception to the Hearsay Rule

When all else has failed, use may be made of an ingenious rule invented by prac-
titioners. This rule clains that a mcrofilm has value as evidence as a separate
busi ness record. This rule has been used on occasions to validate copies of cheques
since the court has decided that the microfilm nmade by the banks in the course of
their daily work should be regarded as a primary and not a secondary proof.

This rule could be applied to all kinds of business records.

B. Suggestions from Anerican |awers

(a)  Principles for setting up a mcrofilmng process

In the light of the above rules, some American |awyers have suggested five
principles for setting up a system for producing mcrofilns adm ssible as evidence.
A mcrofilm could then becone an ordinary copy.

1 Every stage of the process should be covered by a witten and recorded
procedure.

2. The reproduction process used nust be accurate, i.e. technically advanced.

3. The copy nust be checked before the original is destroyed, and the check

must be recorded in a witten attestation.

4, The filing of originals must be self-justifying. Destruction of originals
must be the result of a regular process set down in witing.

5. These four principles should be applied under the supervision of people
capabl e of giving evidence of the general and special procedure used for mcrofil mng.

These principles correspond roughly to the guidelines laid dowmn in Gernman and
Swiss law for ensuring the adm ssibility of microfilm as evidence though the Anerican
suggestions are not so detail ed.

The Anerican |awers hope that |egal prescriptions may make their principles
as accurate as the technical standards arrived at by microcopy engineers.

(b) Ceneral bases of the principles suggested

Gven the fact that it is inpossible for a firmto conformto all these prin-
ciples in the course of its ordinary activities, it has been suggested that
standards or guidelines should be introduced which mght be voluntarily accepted
by busi nesses.

In fact it is not practical to conpare a filmwth the original inmage by
image. This could be a very costly procedure, and is not in any case required by
current Anerican |egislation.

The characteristics underlying the principles may be sunmarized as follows:

1. it nmust be possible to check the mcrofilmng process to ensure that it
produces accurate reproductions on a regular basis;

2. the operation rmust be carried out follow ng an appropriate procedure;

3. the witten procedure nust be kept for the same length of time as the film
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It could be proved in this way that the microfilmng process had nmade it poss-
ible to produce accurate copies.

(c)  Principles on storage standards

There are various official regulations on this subject. Sone state that records
may be kept on microcopies, either wthout specifying standards, or else prescribing
those of the National Bureau. O hers require originals only to be kept. O hers

again say nothing on this point.
In the first case, the mcrofilmis equivalent to a copy.

In the other cases, it may be that a microfilmwll not be accepted as a valid
copy, depending on the rules, of evidence followed by the courts.

For this reason the principles suggested earlier above nay be very useful when
it cones to establishing the burden of proof. Several recent judgments in Anerican
courts in any case show a trend in favour of the adm ssibility of microfilns as |egal
evi dence, since technical standards reflect the evolution of industrial civilization.

c. Guidelines for achieving a legally acceptable mcrofilm procedure

There have been nany books and articles setting out the technical standards
necessary for producing a good microfilm but few have laid down both the technical
and the legal rules to be observed in order to produce a mcrofilmto serve as
evi dence.

M Robert F. WIllianms has drawn up a set of such guidelines (see Bibliography,
United States, 1, Section 7, Mcrofilm system inplenmentation). This is a digest
of the legislation and technical standards at present current in the United States:

it sets out the 25 possible conditions which should enable mcrofil m copies
to be accorded the value of evidence;

it defines archival mcrofilm (supposed to last for a hundred years) as nmneet-
ing the highest quality standards; but not all mcrofilnms need to conme up to
t hese standards;

it deals with mcrofilmmking at every stage fromthe quality of the negative
used, to the final procedure governing the destruction of originals;

it examnes the effect of quality and controls at all levels, including that
of the small itens of equiprment used in viewing and reproduction;

only the problem of expert appraisal in case of forgery or deterioration of
the original is not dealt with, and this because of the present state of
Anerican |egislation.

D. Cbservati ons

The conplexity of Anmerican legislation is such that we cannot definitely say
it recognizes the admissibility of mcrofilm as evidence. Only the courts can ap-
prai se the question of proof, in the context of local and federal rules.

There is however a certain tendency in Anerican jurisprudence to recognize
that. mcrofilmis acceptable as evidence.
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W may al so expect Robert WIlianms’ work, especially Section 7, to influence
the drawing up of legal guidelines for the production of high-quality mcrofilms
admi ssible as evidence in Anerican courts.

COUNCI L OF EURCPE

The Council of Europe has taken an interest in the standardization of |egisla-
tion relating to the need for docunentary evidence and to the validity of reproduc-
tions of docunents and conputer—stored information as evidence.

It entrusted the study of this question to the Conité d experts sur la repro-
graphie et |’enregistrement des docunents and to the European Commttee on Legal Co-
operation (E.CL.C). A working group nade up of six lawers, two observers and a
secretariat was conmi ssioned to prepare a prelimnary draft recomendation.

The working group net in Novenber 1978 and in February 1979. It drew up a
final report on its activities consisting of:

an account of its work and a summary of the problens exani ned;

a prelimnary draft recommendation and prelinmnary draft rules, which were
passed to the committee of experts for exam nation by the E.C L.C. and sub-

sequent transmission to the Committee of Mnisters;
a detailed comentary on the prelimnary draft;
a list of participants.

A The prelimnary draft and its comrentaries

(a) The recommendations

1. Suggested abolition of need for docunentary evidence for transactions con-
cerning anounts above a nininum set by |aw.

2. Where docunentary evidence is required, suggestion that this should apply
only for transactions concerning amounts equal to or higher than . . . special draw
ing rights as defined by the M- (4,000 FF in 1979)

3. This sum to be revised every three years.

4, Conpul sory period for the preservation of business records to be set at
not nmore than ten years.

5. This period to be the same as the period provided for by the law relating
to the transactions in which the trader is concerned.

6. Existing legislation to be brought into line with the rules set out in
t he annex.

(b) The rules

These concern the value as evidence of reproductions of docunents by mcrography
or computer storage. The follow ng proposed reforns are set out as five rules:
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1.1 All traders or other persons should, under certain conditions, be allowed
to store as micrographic reproductions the books and documents relating to their
transacti ons:

1.2 Original docunments may be destroyed except in special cases (Article 1.2);

1.3 States may call for the presentation of originals if national |aw requires;

2. Reproductions and recordings made for traders should have the same val ue
as evidence as paper docunments under national |aw

3. Reproductions and recordings nmnust:
3.a correspond accurately to originals or processed information;
3. b be made systematically and with no om ssions;

3.C be provided with permanent instructions designed to be preserved as
long as the reproductions thenselves;

3.d be stored carefully in systematic order and protected against any kind
of deterioration;

3.e (1 to 4) be provided with annotations giving the nanes of those re-
sponsi ble for the reproduction, the nature of the docunent or infor-
mation, place and date of reproduction, and any defects which have
been observed;

4. M crographi ¢ reproduction must satisfy the follow ng conditions:

4.a it must offer an indelible, accurate and durable inage of the original;

4.b it nust meke it possible to identify the equiprment, the order of
filmng, and the people who carried it out;

4.C it nmust be legible and technically satisfactory, and be checked before
the original is destroyed;

5. Rule 5 concerns only data-processing progranmed.

(c) The commentary on the suggested rules (Annex 1)

1. We shall not deal here with comments on the recommendations relating to
national Ilegislation on evidence and on the ten-year conservation period.

2. The commentary on the rules gives many clarifications of the neaning
attached by the experts to the various definitions. W shall deal here only with
the followi ng points concerning mcrofilm

Article 1.1: mcrograph: this term excludes nmicrofilns of photocopies or of
mcrofilnms (counterparts) ;

Article 2: value of nmicrofilm as evidence: a mcrofilm should have the
sanme value as evidence as the original under national |aw so
that originals may be destroyed. The experts did not accept the
Portuguese representative s reservations about the value of COM
mcrofilm as evidence;




Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original” button on 1st page.

PG -81/ W5/ 25 - page 39

Article 3: the experts did not adopt the suggestion of certification by pub-
lic authority, because of the delays and additional costs
involved in such a legal guarantee of confornmity. They did not
accept either, the suggestion of recognized organizations being
entrusted with the making of reproductions and recordings, again
because of the additional cost. They preferred technical guaran-
tees of confornmity, and gave the reasons for their choices and
preferences in Rules 3 to 5.

B. Observations on the prelinmnary draft

(a) The recomrendations on the need for documentary evidence do not fall within
the scope of the present report. It may neverthel ess be noted that by the nodifica-
tions to Articles 1326 and 1341 to 1345 of the Cvil Code, France has adopt ed changes
in this respect which are in accordance with the proposals of the Council of Europe.

(b) The experts continually linked the rules on the value of mcrographic re-
productions as evidence with those on conmputer-stored information. Only Rule 5 sets
out special conditions for data processing.

Sone reservations nmay be nade about this parallel treatnent.

(c) The fact that the experts included |awers specializing in Swiss, Gernan
and Swedi sh comercial law is reflected in a useful summary of recent changes in

the respective |egislations. Rules 2, 3 and 4 contain sonme of the guidelines worked
out in the course of these changes and authorizing mcrofilm under certain guarantees.

These |awyers were not experts in micrography, however, and it is to be regret-
ted that the working group did not consider it necessary to consult professional
opinion on the technical problenms involved.

In fact, though often very detailed, the suggested rules sonetinmes seem rather
naive

The technical guarantees of conformity include neither a progranme for mcro-
filmng nor references to standards (though the commentary does not nention them
briefly); nor do they cover quality controls or some of the precautions on formal-
ities contained in the German and Swiss directives.

(d) It is a pity that the experts ained only at facilitating business tran-
sacti ons. The destruction of originals, in particular, is of historical signifi-
cance and it would be a good thing to have a recommendati on preventing the unsuper-
vised destruction of historical or famly records.

(e) Finally, the definition of an indelible, true and durable imge does not
correspond to any current technical acceptation. France provides a typical exanple
of the inadequate information of lawers in this respect.

v. TECHNI CAL AND LEGAL CONDI TIONS FOR THE
USE OF M CROFORMS

Recent changes in the rules of docunentary evidence have taken a variety of
forns.

A Changes in comercial law in the Federal Republic of Germany, Sweden and
Swit zerl and

We have received no information on Austrian or Danish |aw.



Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original" button on 1st page.

PA .-81/ W5/ 25 - page 40
These changes involve the follow ng principles:

(a) Legal principles

1. Aut hori zation for npbst accounting records to be stored on inmage- or data-—
carryi ng medi a.

2. The reproduction nust conformto the rules of normal accounting. [t nust

correspond exactly to the original and be |egible throughout the conservation period
prescribed by |aw

3. A reproduction has the sane value as evidence as the original if statutory
regul ati ons have been foll owed.

(b) Legal instructions

These nust be followed if the microfilmis to be valid as evidence. They vary
from country to country, but their main conditions are broadly sinlar:

1. A prelimnary work plan indicates the process enployed, the docunents to
be reproduced, and all other information necessary to the understanding of the
reader (who may be a tax official)

2. The microfilmng nmust follow exactly the sane order as the accounts.
3. The process used nust conform to quality standards.
4, A record nust be kept of the titles of documents, place and date of film

ing, statenments certifying the conpleteness of the filmng, nanes of those respons-
i ble and any danmage observed.

5. Techni cal checks on the film  Verification of defective or faulty
i mages.
6. Techni cal standards for storage and filing must be observed. The ori gi nal

negative must be protected.
7. Techni cal standards for use and view ng nust be observed.

8. Nanes of those responsible for each stage of filmng, storing and use
nmust be recorded.

9. A record nust be kept of the destruction of original docunents.

10.  The film nust be easily viewable by an authorized perosn w thout undue
del ay.

(c) Annex 1 of this report gives the text of the Federal German circul ar of
14 Decenber 1976. Annex 2 gives the text of the Swiss order of 2 June
1976; Annex 3 the text of the Swiss working guidelines concerning mcrofilm

It will be seen that the instructions in the Smss code are stricter and nore
precise than those of the Federal German Mnistry of Finance. They seemto ne to
correspond nore closely to the recomrendati ons of the 1975 Unesco report and to
those of the experts in Canada, the United Kingdom and the United States.

It would be worth while conmparing these instructions with those in Sweden.
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B. Attenpts at reforming the law on evidence in Canada, the United Kingdom and the

United States

(a) The Canadi an national standard

The method of the Canadian reformreflects a legal situation which is nore com
plicated than that in European countries. I n Europe, countries have one national
| aw whereas Canada is burdened by several sets of sonmetinmes archaic |egislation.
Standardi zation is made difficult by local particularisns, which it is perhaps not
wi se, for psychol ogical reasons, to change too rapidly.

1. The studies enbarked on by the task force in 1977 are not yet conpleted.
They may lead to a change in the |law of evidence in federal |aw (project of the
Conmi ssion for Reform of the Federal Code).

2. On the other hand the |awers possess in the national standard a very
detail ed and el aborate docunment which allows microfilmto becone a form of evidence
acceptable by the courts.

3. The technical recomendations of the national standard present anal ogies
with the Swiss and German directives. Those relating to the microfilmng programe,
preparation of the documents to be nicrofilned, the technique of filmng, devel op-
ment, filing and storing, are very detailed and fulfil the requirenments necessary
for the production of high-quality microfilm

The standard is |less exacting when it comes to witten procedure (records,

certificates concerning recording and storage) , probably because of the clause on
quality assurance.

4. The standard in fact calls for this altogether unusual further guarantee
known as quality assurance, a checking and supervisory service carried out by a
speci al i zed conpany. This safeguard was suggested in another formin the 1975
Unesco report ( ¢ IX), but Canada is the only country to have introduced it into its

laws . This section of the standard is reproduced in Annex 4.
5. One nay wonder whether this clause can really be put into practice since
it. will increase the cost of microfilmng, unless the whole process is handed over

to a recogni zed service conpany (as in the case of conpanies to survey public works).
This idea is not likely to neet with acceptance in Europe, where |egislators have as
yet shown no inclination to nove in this direction. It is nevertheless worth noting
the principle and reserving judgenment until we see how it works out in practice.

6. At all events, the Canadian procedure has already net with very favourable
comrent in Britain and the United States.

(b) Suggestions by United States | awers

The digest recently nmade by Anerican |awers, comented on at |ength above, has
provided a general survey of views on the value of mnicrofilm as evidence.

There is also a suggested set of guidelines drawn up by an expert, M Robert F.
W/ lianms, which, although it has no official status, is based on very sound tech-
ni cal know edge and on a synopsis of the conditions inposed by the courts in the
matter of evidence.

He offers a series of recommendations which are quite close to the Canadian
directives but adapted to American law and without the quality assurance clause.
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Al t hough these draft guidelines have the virtue of actually existing, they have
no official status and there is no legal tradition in the matter. On the other hand
they are very close to official federal directives on archival microfilmand so may
reflect a stage in the legal changes currently taking place in the United States.

W give an extract from the draft guidelines in Annex 5.

(¢) Suggestions by English lawers

The problem of the legal validity of mcrofilns was partly solved by the Civi
Evi dence Act of 1968 and the Stock Exchange and Conpanies Act of 1976. The rul es
followed by the courts do not however make microfilm automatically acceptable as
evi dence. It still depends on how strictly the filmng operation is carried out.

There are no legal directives in the natter, only | awers’ suggestions concern-
ing certificates of intention and authenticity, inprovenents in microfilmng proces-
ses and security neasures relating to originals.

None of these suggestions has been formulated definitely or in detail. They
have no technical basis and provide little in the way of formal safeguards.

English experts plan to study the Canadian procedure as a prelimnary to intro-
duci ng changes in the |law of evidence in their own country.

c. Four exanples of inconplete solutions

(a) The French sol ution

1 Changes in the law of evidence

France is the first European country to have changed its law of evidence in the
direction recomended by the Council of Europe

Docunent ary evi dence is no | onger required except for transactions involving
an amount fixed by decree (at present 5,000 FF)

Sone copies which fulfil the criteria of accuracy and durability may serve as
evi dence.

Parliamentary debates quote experinmental standard AFNOR Z 42061, published in
February 1980, as conforming to these criteria, but suggest that in future other
processes may offer conparable security safeguards

2. The dangers in these changes

The reform shows that there is a desire to adapt French legislation to nodern
managenment net hods, but there are unknown factors which nmake these changes problem
atical and dangerous for comnpanies:

neither commercial nor fiscal law has been changed. These both still require
docunments to be kept for ten years;

the AFNOR standard is not yet official and is challenged by foreign experts;
the cost of mcrofilmng is extrenely high in France, and would be even higher

under the conditions prescribed by the standard. To this high cost must be
added that of filing the records
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3 The French solution is still inconplete, and depends on technical require-
nents which are not yet practicable.

(b) The Italian solution

1. It deals only with business and governnment departnent records, and only
allows a kind of substitute mcrofilmng under very strict conditions:

the destruction of certain originals is forbidden for historical or Iegal
reasons;

microfilmng progranmmed are placed under the supervision of the State Public
Archi ves;

technical quality standards are the sane as those for archival microfilm

2. The procedure is conplicated and expensive. It does not correspond to the
needs of commercial or industrial practice.

3. However, it does safeguard the interests of the cultural heritage. This
being so, some of its requirenents could be useful in relation to economc, social
and technol ogi cal history.

(c) O her solutions

Changes in Lebanese and Israeli law are too circunstantial and inconplete to
give rise to suggestions.

Luxenbourg and Spain have no legislation concerning nicrofilm Portugal accepts
a copy certified by a notary as the only valid proof. Geece and Turkey are dis-
trustful of mcrofilm In Holland, on the other hand, there is no formal |egisla-
tion and assessment of the value of a microfilmas evidence is left to the courts.
In 1975, Bel gium authorized the keeping of certain accountancy docunents on mcro-
film and the Loto administration was recently authorized to use data-carrying
nedia and nmicrofilms for its accountancy records.

(d) Recomrendations of the Council of Europe

1. The proposals of the Council of Europe are a positive contribution to the
reform of the |aw of evidence. Such a reformis desirable, and is unaninously called
for by lawers and specialists in business law all over the world.

2. Al'l owi ng for nodern managenment nethods which use mcrographic and conputer-
ized nmedia also neets a real need observable in every sector of public opinion.

3. I neverthel ess have certain reservations about some of the suggested rules,
whi ch sonetinmes |eave inmportant factors out of account:

the destruction of originals should be subject to stricter conditions, with the
obj ect of conserving docunments of historical interest. Sone docunents which are
no longer of interest for accounting or tax purposes nmay be of great interest
for research;

a reproduction cannot be considered as having the same validity as the original;
a reproduction nust remain a copy (see decision of the French National Assenbly,
Bi bl i ography, France, 5);
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the general rules (Rules 3 and 4) are not sufficiently strict. They could use-

fully be nodelled nore closely on the instructions in the Swiss and German codes
and the Canadi an standard;

the definitions concerning reproduction (requiring an indelible, true and dur-
able image) are not matched against any technical standards (Rule 5)

4 To concl ude, t he reconmendati ons of the Council of Europe are also incom
pl ete. The Council would do well to consult people other than | awers and econoni sts

for its projects, and in this particular case to ask for the opinions of historians
or specialists in mcrography.

VI. M CROFORMS AND ADM SSI BI LI TY AS EVI DENCE:
THE NEED FOR REGULATI ONS

Bet ween 1940 and 1965 the devel opment of microfilmwas mainly the concern of

scientific, cultural and docunentary organizations |ike archives, libraries, docu-
nentation centres and governnent offices.

Si nce 1965, the enornous devel opnent of conputer storage systens has given a
new i npetus to the use of mcrofilmin all kinds of ways. The new reproduction

nmet hods have spread to all sectors of everyday life, and to industry and busi ness
in particular.

W are not concerned here with magnetic recordings or conmputer files. Sone
countries, like Switzerland, the Federal Republic of Gernmany and Sweden have auth-

orized their use under certain conditions. The Council of Europe has al so suggested
solutions to confer on them the val ue of evidence.

The present report deals only with microfilmand its derivatives (mcrofiches
and reproductions on filmbased nedia)

The value of this type of microform as evidence may, however, vary in accord-
ance with the reasons for which it was nade. It may therefore be useful to recall
that there are at least four different uses for mcrofilm records. There are:

1. the security mcrofilm
2. the supplenmentary mcrofilm

These two are docunentation microfilms (this termis used to avoid confusion between
archive microfilmmde for archival purposes and archival-quality microfilmmde to
hi gh-quality standards so as to be |ong-Ilasting.

But there are al so:
3. the substitute microfilm used for admnistrative purposes;

4. the substitute microfilm increasingly used in business and industry to
reduce the cost of storing original docunents.

Solutions to the problem of its value as evidence could vary according to the
type of mcrofilminvol ved.

A Docunentation and security microfilns

(a)  This type of microform has been used for many years in archives, libraries,
docunentation centres and research |aboratories.
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1. It is used so that a copy of original docunments exists if the originals
t hensel ves shoul d happen to disappear. It can also be used where handling or other
mani pul ati on mght cause harm to the original. It is thus a security microfilm

In some countries there is a variant known as a preservation nicrofilm which is
used to preserve the information in perishable documents by transferring it to a nore
stabl e medi um

2. It is used in docunentation to facilitate historical research, information
or scientific studies. It may also then be called a supplenmentary mcrofilm
3. In neither case is there any question of destroying the originals. Such

mcrofilnms are used in order to protect the cultural heritage or to assist infornma—
t.ion, education or research. They are thus mcrofilms with a cultural or scientific
pur pose.

4, These nmicroforns are nmade in accordance with strict instructions:
as regards the formalities for filing archives and arrangi ng docunents;

as regards nethods of conservation and use (although these conditions are not
always all conplied with because of lack of funds and resources) ;
as regards technical standards of quality, generally the best despite the cost.
In such cases, especially in the United States, they correspond to the idea of
archival -quality mcrofilm

(b) The value of these two kinds of microfilmas evidence

1. The question of the value of these two kinds of microfilms does not arise
They are copies for which the originals will always be available (except in case of
acci dental destruction)

In addition the administrative and technical conditions inmposed on their nmaking
guar antees them against any danger of falsification, and gives them a presunption of
| egal evidence if the case should arise

2. There is nevertheless the fear that certain projected or actual changes
(Council of Europe, France) may be a threat to this kind of mcroformif the terms
indelible, true and durable are defined by the |aw according to standards which are
different from those developed by the technical staff of the Public Records Ofice

3. Production and quality standards for documentation microfilm (security
and supplenmentary) ought to be subject to governnent regulations, and such regul a-
tions exist in the Federal Republic of Germany, Sweden and the United States.

E. Substitute microfilnms in administrative and commercial |aw
(a) In archives and governnent offices
1. This kind of mcrofilmis as yet little used for archives because of its
high cost, low return on investnent and the problem of its adnmissibility as evidence
2. It would offer great advantages in many respects such as security, saving

of space and ease of consultation, but efficiency studies so far have shown that it
is often preferable to preserve the originals and then destroy them after a certain
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time. The difference between the costs of microfilmng and those of storing originals

tended to dimnish during the 1970s, but since the oil crisis the cost of microfilm
ing has become very high in Europe

3. Sonme countries have drawn up regulations so that microforns nmade in govern-
ment offices can be accepted as evidence (Federal Republic of Germany, Italy, Sweden)
but in nost cases these authorizations apply only to very special kinds of docunent
(day-to-day accounting, pension and insurance files, managenent, etc.).

4. These authorizations are also subject to strict regulations and instruc-
tions prescribing:

fornalities to be observed in filing docunents

precautions to ensure security in filmng and all other operations, including
st or age;

technical quality standards

| egal guarantees of authentication.

5. In Italy, linmtations are inposed on the destruction of certain classes
of docunment of historical or legal interest. This is a necessary neasure, and also

reflects the idea of archives control. which in nost countries is the |egal respons-
ibility of the Public Records Ofice

6. Any reform of the | aw of evidence should take into account these aspects
of the use of mcrofilmin government offices

(b) Substitute microfilms in comercial |aw

1. This problem has been solved by legislation in the Federal Republic of
Cermany, Sweden and sone other countries. Mcrofilmthus may have the val ue of
evi dence provided that a strict set of rules is followed in the production process

2. Canada has not adopted authoritative legislation. The official standard
there tries to give microfilm the value of evidence by persuasion. It lays down
strict technical rules governing production, and also contains a clause inposing a
qual ity assurance which is in fact a legal control analogous to a second opinion.

3. The United States and the United Kingdom have not yet solved the problem
satisfactorily, but say they are interested in the Canadian sol ution.

4. France and the Council of Europe have adopted a very eclectic attitude on
the law of evidence, but the French solution is not based on satisfactory technica
consi derati ons.

The Council of Europe has been influenced by the German and Swi ss sol utions
but in a way that | consider to be very inconplete. In addition, the Council has
failed to take into account the idea of cultural heritage in relation to the des-
truction of records of historical interest.

c. Suggest i ons

The follow ng recommendations arise out of our exam nation of the various
legislation in @IV, the categories mentioned in ¢v, and the observations in VI,
Sections A and B.
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(a) Docunentation mcrofilm

1. This is used by cultural, scientific and docunentary organizations, and
should conform to precise rules of production and conservation and very high-
quality standards.

2. Al though it has no value as evidence, it ought to be able to acquire it:

if the organization responsible for its production is given official recognition;

if the technical production standards are observed.

3. Regul ations similar to those laid down by the Federal German Archives
(Bibliography, Federal Republic of Germany, 6) or the United States (Bibliography,
[United States, 2) could serve as a basis for international rules, via the Inter-

nati onal Council on Archives.

(b) Substitute mcrofilmin adm nistration or archives

1. Aut horization to mcrofilm can be granted only for certain types of docu-
nent specified by national 1egislation.

2. Regul ations sinilar to those laid down in the Federal Republic of Germany
(Bi bli ography, Federal Republic of Germany, 5) or Italy (Bibliography, Italy, 3)
could serve as a basis for microfilnmng authorizations.

3. The value of microfilns as evidence should be deternined by:

official recognition of the organization responsible;

and observance of the regul ations.

4, To these regulations should be added limtations on the destruction of
originals of historical or legal interest. The regulations should also take into

account the control exercised by Public Record Ofices over adm nistrative archives.

(c) Substitute mcrofilm in business

1. Swi ss and Swedish legislation seens to provide the best exanples concern-
ing the recognition of the admissibility as evidence of microfilmin this field.

2. The Canadi an standard’s clause on quality assurance provides an excellent
exanpl e of legal assessment giving an additional guarantee with a |egal val ue.

3. W suggest consideration of an additional clause which would prevent the
unsupervi sed destruction of economic and industrial records of historical, scienti-
fic or cultural val ue.
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VIT.  ANNEXES

Mcrofilmng of accounting documents in the Federal Republic of Gernany:
Law and circular of 14 Decenber 1976 (Bibliography, C, Federal Republic
of Germany, 4)

Mcrofilmng of accounting documents in Switzerland: Order of the Federal
Council of 2 June 1976 (Bibliography, C, Switzerland, 1)

Directives on the recording and conservation of accounting documents on mcro—
film Instruction of the Swiss Federal Tax Ofice (1979) (Bibliography, C,
Switzerl and, 1)

Federal Standard of Canada: Extract concerning the quality assurance
requi renent (Bibliography, C, Canada, 2)

M crofil mng of documents of legal interest (United, States)

Guidelines for inplenenting a Il egally acceptable mcrofilmsystem by
RF. WIlianms (Bibliography, C, United States, 1, 87)

Mcrofilmng of adm nistrative documents (France)

Suggestions for the use of mcrography (Bibliography, C, France, 15)

/The annexes follow in the original text/
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Artiket 56
Handelsgesetzbuch

Das Handelsgesetzbuch wird wie folgt gedndert:

1. § 38 Abs. 2 erhalt folgende Fassung:
.(2) Er ist verpflichtet, eine mit der Urschrift

uberemstlmmende Wiedergabe der abgesand-
ten Handelsbriefe (Kopie, Abdruck, Abschrift
oder sonstige Wicdergabe des Wortlauts auf
einem Schrift-, Bild- oder anderen Datentrdger)

zuriickzubehalten.*

2. In § 39 wird nach Absatz 2 folgender Absatz 2 a

PN 1P

eingeiug:

.(2a) Bei der Aufstellung des Inventars darf der
Bestand der Vermdigensgegenstinde nach Art,
Menge und Wert auch mit Hilfe anerkannter
mathematisch-statistischer Methoden auf Grund

H i Aan DNa Varfah_
von Stichproben ermittelt werden. Das Verfah-

ren muB den Grundsdtzen ordnungsmaéBiger
Buchfuhrung entsprechen. Der Aussagewert des
auf diese Weise aufgesteliten Inventars mufl dem
Aussagewert eines auf Grund einer korperlichen
_Bestandsaufnahme aufgestellten Inventars gleich-
kommen.®

-“

3. § 43 erhélt folgende Fassung:
«§ 43

(1) Bei der Fiihrung der Handelsbiicher und
bei den sonst erforderlichen Aufzeichnungen hat
sich der Kaufmann einer lebenden Sprache zu
bedienen. Werden Abkiirzungen, Ziffern, Buch-
staben oder Symbole verwendet, muB im Einzel-
faii deren Bedeutung eindeutig fesiliegen.

(2) Die Eintragungen in Bilichern und die
sonst erforderlichen Aufzeichnungen mussen
vollstandig, richtig, zeitgerecht und geordnet
vorgenommen werden,

(3) Eine Eintragung oder eine Aufzeichnung
darf nicht in einer Weise verdndert werden, daB
der urspriingliche Inhalt nicht mehr feststellbar
ist. Auch solche Verdnderungen diirfen nicht vor-
genommen werden, deren Beschaffenheit es un-
gewil 1aBt, ob sie urspriinglich oder erst spater
gemacht worden sind.

(4) Die Handelsblicher und die sonst erfor-
derlichen Aufzeichnungen kénnen auch in der
geordneten Ablage von Belegen bestehen oder
auf Datentrdgern gefiihrt werden, soweit diese
Formen der Buchfithrung einschlieBlich des dabei
angewandten Verfahrens den Grundsidtzen ord-
nungsmdBiger Buchfithrung entsprechen. Bei der
Fihrung der Handelsbiicher und der sonst er-
forderlichen Aufzeichnungen auf Datentrigern
muB insbesondere sichergestellt sein, daB die
Daten wihrend der Dauer der Aufbewahrungs-
frist verfligbar sind und jederzeit innerhalb
angemessener Frist lesbar gemacht werden koén-
nen. Absitze 1 hic 3 agelien sinn i

24T SNUSGIAT 2 VIS U Yvailil S

4. § 44 erhilt folgende Fassung:

'y

. 44
(1) Jeder Kaufmann ist verpflichtet, die fol-
genden Unterlagen geordnet aufzuhewahren:

1. Handelsbiicher, Inventare, Bilanzen sowie die
zu ihrem Verslindnis erforderlichen Arbeits-
anweisungen und  sonstigen  Organisations-
unterlagen,

. die empfangenen Handelshriefe,

. Wiedergahben der abgesandten Handelsbriefe,

oWy

. Belege fiir Buchungen in den von ihm nach
§ 38 Abs. 1 zu fithrenden Biichern (Buchungs-
belege).

(2} Handelsbriefe sind nur Schriftstiicke, die
ein Handelsgeschéft betreffen.

(3) Mit Ausnahme der Bilanz kénnen die in
Absatz 1 aufgefihrten Unterlagen auch als Wie-
dergabe auf einem Bildirdger oder auf anderen
Datentrdgern aufbewahrt werden, wenn dies den
Grundsdtzen ordnungsméBiger Buchfihrung ent-
spricht und sichergestellt ist, daBl die Wieder-
gaben oder die Daten

. mit den empfangenen Handelsbriefen und den
Buchungsbelegen bildlich und mit den anderen
Unterlagen inhaltlich iibereinstimmen, wenn
sie lesbar gemacht werden,

2. wihrend der Dauer der Aufbewahrungsfrist
verfigbar sind und jederzeit innerhaib ange-
messener Frist lesbar gemacht werden kénnen

es § 43 Abs. 4 Satz 1

auf Datentragern nergestellt worden, koénren
statt des Datentragers die Daten auch ausge-
druckt auftewahri werden; die ausgedruck:ien
Unterlagen kénnen auch nach Satz 1 aufbzwahrt
werden.

Saaa Vel

(4) Die in Absatz 1 Nr. 1 aufg>fChrten Tnier
lagen sind zehn Jahre, die sonstigen in Abia:z i
aufgefiihrten Unterlagen sechs Jahrz avfzuvne-
wahren.

(5) Die Aufbewahrungsfrist beginnt mit dem
SchluB des Kalenderjahres, in dem die letzte
Eintragung in das Handelsbuch gemacht, das In-
ventar aufgestellt, die Bilanz festgestellt, der
Handelsbrief empfangen oder abgesandt oder
der Buchungsbeleg entstanden ist.*

. Die §§ 44 a, 44 b werden aufgehoben.

. § 47 a erhélt folgende Fassung:

.§ 47 a
Wer aufzubewahrende Unterlagen nur in der
Form einer Wiedergabe auf einem Bildirdge:

oder auf anderen Datentrdgern vorlegen kann,
ist verpflichtet, auf scine Kosten diejenigen H.ifs-
mittel zur Verfligung zu stellen, die erforderlick
sind, um die Unterlagen lesbar zu machen; so-
weit erforderlich, hat er die Unterlagen auf seinc
Kosten auszudrucken oder ohne Hilfsmitte! lcs-
bare Reproduktionen beizabringen.®
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Anlage

zum BMWF-Schreiben vom 21. 12. 1971
—FAIVB7-—S1160c —5/71 —

Grundsitze fiir die Aufzeichnung
gesetzlich aufbewahrungspflichtiger Unterlagen auf Bildtragern

Allgemeines

Werden aufbewahrungspflichtige Unterlagen
auf Bildtrager aufgezeichnet und nicht das Ori-
ginalschriftgut aufbewahrt, so muB sicherge-
stellt sein, daB das hierbei angewandte Verfah-
ren den Grundsétzen der OrdnungsmaéaBigkeit
entspricht und die Wiedergabe mit der Ur-
schrift libereinstimmt.

Arbeitsanweisung

Das Verfahren fiir die Aufzeichnung der Un-
terlagen auf Bildtrager und fir die Aufbewah-
rung dieser Bildtrdger ist in einer Arbeitsan-
weisung des Aufbewahrungspflichtigen schrift-
lich festzulegen, die den nachstehenden Grund-
sdtzen zu entsprechen hat,

Aufzeichnung

Ordnungsprinzip

300 Das Ordnungsprinzip der Aufzeichnung auf

301

302

303

41

Bildtrédger ist in w2r Arbeitsanweisung zu be-
schreiben. Es muB einem sachverstédndigen
Dritten méglich sein, jede Aufzeichnung in an-
gemessener Zeit aufzufinden.

Die 3ildiriger miissen dem Aufbewahrungs-
pflichtigen eindeutig zugeordnet werden kon-

nen.

Setzt sich der gemaB Arbeitsanweisung aufzu-
zeichnende Inhalt eines Schriftstiickes auf der
Rickseite fort, so ist diese derart mitzuerfas-
sen, dad die Aufzeichnungen im Zusammen-
hang stehen.

RiBstellen an Bildtrdgern miissen erkennbar
bleiben.

Kontrolle
Verfahrenskontrolle

Uber die Aufzeichnung ist ein Protokoll zu
fihren, das folgende Angaben enthilt:

— Art und Umfang des
Schriftgutes

aufgezeichneten

42

— Ort und Datum der Aufzeichnung

— Erklérung iiber die unverédnderte und voll-
stdndige Aufzeichnung der itbernommenen
Unterlagen

Diese Bescheinigung ist vom Aufzeichner zu
unterschreiben und, wenn sie nicht mit aufge-
zeichnet wird, im Original aufzubewahren.

Bildtrdgerkontrolle

Nach der Aufzeichnung muB der Bildtrdger auf
technische Mangel tuberpriift werden. Fehler-
hafte Aufzeichnungen sind zu wiederholen, an-
dernfalls ist das Original aufzubewahren.

Das Ergebnis der Kontrolle ist in einem Ver-
merk festzuhalten.

Aufbewahrung

Die Bildtrager sind sorgféltig und geordnet auf-
zubewahren. Sie kénnen auch als Einzelbilder
aufbewahrt werden, wenn ihre Belegfunktion
durch ein Ordnungsprinzip sichergestellt wird,
das in der Arbeitsanweisung festgelegt ist. Die
Aufzeichnungen miissen fir die Dauer der ge-
setzlichen Aufbewahrungsfristen wiedergege-
ben werden koénnen.

Lesen und Wiedergeben

Fiir die Wiedergabe der Aufzeichnungen sind
geeignete Lesegerdte bereitzustellen. Es muB
sichergestellt sein, daB Reproduktionen in an-
gemessener Zeit angefertigt werden kdnnen.

Vernichtung der Unterlagen

Die aufgezeichneten Unterlagen kénnen bei
Beachtung dieser Grundsatze vernichtet wer-
den, soweit sie nicht nach dem Gesetz im Ori-
ginal aufbewahrt werden miissen.
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annexe 2

Ordonnance
concernant enregistrement des documents & conserver

(Du 2 juin 1976}

Le Conseil fédéral suisse,
vu l'article 962, 2¢ alinéa, du code des obligations ®,

arréte:

Articie premier
Insiructions de travail
* Toute personne astreinte & copserver des documents établit des instruc-
tions de travail expliquant les zaregistrements. Elle fixe en particulier I'or

sation, la compétence et les prescriptions techniques pour I’enregistrement et
reproduction.

®
57

a

t Les instructions de trovail doivent permettre 4 un tiers qualifié de consul-
_ter chaque enregistrement en un temps raisonnable.

3 Les instructions de travail se;ont conservées aussi longlemps que les
enregistrements.

Art. 2
Régularité de la comptabiliié
Le procédé d'enregistrement ne doit pas altérer la tenuc réguliére de la
comptabilité. ’

Art. 3
Régularité de I enregistrement

1Les documents seront enregistrés de fagon sysiématique et sans lacune.
Pour les livres ¢t les piéces comptables, I'enregistrement doit étre conforme au
systéme de comptabilité . dopté et respecter P'ordre exact des inscriptions.

* | ¢s enregistrements ¢t leur reproduction doivent correspondre aux docu-
ments. .

Art. 4
{itilisation
'1a personne astreinte 4 conserver des documents veille 3 ce que les
enregistrements soient accessibies en tout temps, durant le délai de conservation,
et qu'ils puissent £tr= tus sans difficulté ’
3§ 'examen des enregistrements ne devra pas &ire plus difficile ni plus long
que celui des documents. i

Art. §
Indicarion de !'entreprise

Les enregistrements inciqueront le nom de 'entreprise astreinte A conserver
les documents,

N RS 220



Optical Character Recognition (OCR) document. WARNING! Spelling errors might subsist. In order to access
to the original document in image form, click on "Original" button on 1st page.

Art. 6
Indications relatives a I'enregistrement
‘sﬁs suivantes seront conservées avec les enregistrements:
a. Nom des personnes chargées de I'enregistrement;
b. Genre ¢t nombre des documents enregistrés;
¢. Lieu et date de 'enregistrement ;

d. Dommages constatés pendant I'enregistrement ou la conservation sur les
documents et les supports de données ou d'images.

Art. 7
Examen des défectuosités 2

5; o . Dés la fin de I'enregistrement, il faut faire immédiatement un contrdle
destiné & déceler les défectuosités, et recommencer Penregistrement si des
défauts sont constatés.

) Art. 8
Conservation

Les supports de données et d'images seront conservés avec soin, dans un
ordre systématique, et protégés contre toute influence dommageable.

Art, 9

Reproduction

11la personne astreinte & conserver des documents me?, & ses frais, 3'la

disposition de la personne ayant. un droit de regard, les instruments et le

- personnel nécessaires pour qu'elle puisse lire les enregistremen’s sans difficulté.

) *]’ayant droit peut demander la production de ceriains €ccuments
déterminés sous une forme directernent lisible.

> 3 Au début d'un contrdle préalablement annoncé, les enregistrements des

livres correspondant a la période fixée par I'ayant droit seront produits sous une
forme directement lisible.

- At 10 ST
Responsabiiité

1a personne astreinte & conserver des docwumnents reste responsable de
Jeur enregistremeni exect, de la conservation et de fa rcproduction, méme
lorsqu'elle €n a confié I'exécution & un tiers.

Art. 1
Enirde en vigueur
La présente ordonnance entre en vigueur fe 1€ iuillet 1976,
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annexe 3

Directives pour I’établissement d’instructions de travail - .~ -~ .~ 3 N
concernant I’enregistrement et la conservation de documents L T
sur des sunports d'imaosc {micrafilm) o '
..... supports d'images (microfilm) e L
Compétence . o } S »

Il faut régler la répantition des compétences et fonctions notamment pour

— la désignation et ie choix des documents qui devront étre microfiimeés,

- la mise en microfilms de ces documents, .

— le développement des microfilms exposés,

- le traitement uMtérieur et Ja conservation des microfilms, ) .

- I'établissement de ccpies de microfilms et d’agrandissements 4 la demande d'ayants
droit, )

- la destruction d= documents enregistrés (genre des documents et penode qu'ils couvrent,
date et mode de destruction),
- la mise & dispoesition ¢ I'entretien des appareils nécessaires a lcnregxstrcmcnl et i la

reproduction.
Régularité des enregistrements = . - -3
La régularité des enregistrernents doit étre parfaitement assurée, dcpu:s h mise en micro- 310 .
, films jusqu’a la_reproduction, par des mesures d’ordre technique, dorganisation et dc
©°  controle. -
* Il faut notamment établx: un procds-verbal des tions de mise en m:cmfx!ms et de 311
controle. ’
Préparation des documents . . ) I > 2

Le service compétent doit préparer les documents qui seront microfilmés et les remettre 320 .
sous une forme qui convienne a 'enregistrement, dans un ordre systématique, et accom- -

pagnés notamment d'un mandat de mise en mxcroﬁlms qui donne les indications suivan- -

- genrc pmvmanccc:appancnancc dCS documcms, T ,;-; ERTESC

— systéme de classement {par ex. alphabétique, chronologique, numérique), B

— cercle des docurnents & microfilmer (nombre, période qu'ils couvrent, numéros des pid- 7"
ces justificatives, etc.), ) o

- but de 'enregistrement, T AT

~ durée de conservation et destinataire des enregistrements, i : deet

— mandant.

Les pices compzablcs ne peuvent étre cnrcg:strees en vue de leur conscrvatxon quc 321 -
lorsqu ciles contiennent toutes les annolauons utiles permettant de prouver qu ellts ont
¢€té comptabilisées. .

Les piéces comptables scrom en general cnreg:stm dans l’ordre de classemem adop!é 322"1';‘
pour leurcomptabﬂxsauon. . et

33 Réalisation de I'enregistrement

330 Ledéroulement de I'enregistrement doit figurer sur le microfilm (avec indication du man-
dat de mise en microlms, du nom des personnes qui proccdem ar enneglsm:ment et dés- .
ignation du début et de la fin).

331 La relation matérielle entre les documents enregistrés doit rester parfaitement reconnais-
sable. 1l faudra par exemple:

— si les enregistremexts couvrent plusicurs rouleaux de film, noter des indications concer-
nant les rouleaux qui précédent et qui suivent,

- si I'on “tilise un procédé d'images séparées (jacket ou microfiche) respecter le systcme
de classement,

- si'on microfilme &

par la page verso.

1]
o
8
3
3

332 Lorsque des défauts sont constatés, il faut refaire immédiatement l enregistrement et indi-
quer sur le nouvel enregistrement qu'il s'agit d’une rr‘nmmnn

333 Si certains documents ne peuvent pas étre enregistrés, il faut le noter lors de la mise en
microfilms.
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34 Procés-verbal

340  Les services compétents pour enregistrer et conserver les documents établiront un procés-
verbal de leur activité.

341 Le procés-verbal contiendra des indications notamment sur:
- !\- lllﬂlldd‘ dc Ill;)c EII lll;\-luflllll,
- = le lieu et la date de I'enregistrement, 3
- le nom des personnes qui collaborent A I'enregistrement et au traitement ulténeur,
~ le contrdle de I'enregistrement et la correction des défauts,
- 11 destruction des documents.

342  Le procés-verbal doit étre conservé aussi longtemps que les documents qu'il concerne.

35  Sécurité des enregistrements

350 i convient de prendre les mesures d’organisation et d’ordre technique afin dc garantir la
sécurité et d’empécher toute altération des enregistrements durant tout e délai de conser-
vation.

W
w
—

Ces mesures doivent tendre en panicuiier a protéger les enregistrernents contre toute
atteinte provoquée par une température inadéquate, I’ humldnc, des a!u:muons mécani-
ques ou chimiques et par I'intervention de tiers non autorisés.

352 Pour protéger les enregistrements, on pourra prendre des mesures telles que:
- utilisation des matériaux et de procédés de traitement conformes aux pormes techniques
existantes,
— examen des microfilms dcveloppés pour controler I'intégralité des mr:gzstremen!s, la
qualité de I'image et les propriétés chimiques,
~ examen de I'état de conservation des enregistrements durant tout le dclaz dc conserva-
tion,
- maintien de conditions adéquates pour la garde d’archives.
353  Les défauts ou dommages constatés pendant la durée de conservation devront étre corrigés
L de fagon appropriée (par ex. repiquage, lavage, collage de parties coupées, répétition de
}ten;qgi;;rement). Les défauts et leur corrections seront notés dans un procés-verbal, -

Consultation ¢t contrdle comptzhle .- -

lest

setrmictiane de travail dojvent
L5105 14

astruclions de travau gosven

ne
P

gistrements en un temps raisonnable.

A la demande de 1a personne ayant un droxt de regard les cnrcglstremems doivent lui étre 361
présentés .. - une forme lisible sans I’aide d'instruments (par agmndxssu ents). -

- Au début d’'un conirdle préalablement annoncé X e
- les enregistrements des livres correspondant 4 la période fixée par I'ayant droit doivent -~
étre produits sous une forme lisible sans I'aide d’instruments (par agrzndxssemcms). )
— les appareils lectcurs—agmndx&scurs doivent étre mis a disposition, '

- les mesures nécessaires doivent étre prises pour permettre d'établir mpld..mcnt des"'
agrandissements sur demande

- . B ST
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annexe 4

QUALITY ASSURANCE (See note on next page) ASSURANCE DE LA QUALITE (voir 1a remarque & ta*

9.1

9.2

9.3

9.4

9.5

The credibility of a microfilm program is dependent
upon the assurance that it is believable and reliable.
The only secure way to impart this credibility is by
a system of activities whose purpose is to provide an
assurance that the overall control of the operations
and the quality of the product is being carried out
effectively at all stages. This system of activities
constitutes quality assurance.

The quality assurance system employed must involve
a continuing evaluation of the adequacy and effective-
ness of the inspection and control of the operations
with a view to having corrective measures instituted
where necessary. This includes verification, audits

and quality factors of the operations described in
sections 6, 7, 8.

To have the same person(s) who conducts inspection
and quality control during the operations perform
the quality assurance activities is not sufficient to
guarantee credibility. A periodic quality assurance
audit must be made by a qualified independent group
or person in addition to the regular inspection. This
will provide a method of assuring that the overall
control of the microfilm program is maintained.

The quality assurance system of evaluation, verifica-
tion, audits, must form part of the written procedures
and the manual, and all results recorded with descrip-
tions, when necessary, of corrective actions that have
beea taken

The user or the custumer receiving the microfilm is
not always in a position to evaluate the microfilm
produced, therefore the obligation to produce a
product of consistently acceptable quality lies with
those responsible for the preparation of documents,
filming, processing and inspection,

NOTE: Quality assurance should not be confused
with inspection, process or quality control, or process
checking, since these are functions carried out during
the microfilming process to ensure that the product
is satisfactory within the manufacturing specifications
for the product and is the method of determining
whether standards have been met. Inspection and
quality control operations are described in NMA
MS23 (in preparation).

)

page suivante) .

Le crédit dont peut jouir un programme de reproduc-
tion dépend de {"assurance que |"on peut avoir de sa
fiabilizé. La seule fagon certaine de lui accorder toute
crédibilité consiste A recourir & un service ayant pour
objectif de s’assurer que e contrile du déroulement
des opérations et de la qualité du produit est effectué
efficacement a chaque étape. Ce service a pour but
Vassurance de la quaiité. :

Le service de "assurance de la qualité doit constam-
ment évatuer fa pertinence et 1'efficacité des méthodes

d’inspection et de contrdle des opérations, tout en

apportant fes modifications qui s'imposent, 2 savoir:
vérifications techniques administratives et qualitatives
décrites dans les sections 6, 7 et 8.

La fait que les personnes chargées de s'assurer de la
qualité effectuent également fes Inspections et les
contrdtes de qualité habituels au cours des opérations,
ne suffit pas & garantir la crédibilité du programme. N
est done nécessaire gu'une personne ou qu’un groupe
de personnies qualifides indépendant effectue des véri-
fications périodiques suppiémentaires pour veiller 3
ce que toutes les exigences de contrdle du programme
soient satisfaites,

- Léé'méihndes d'évaluation et de vérification du servi-

ce de Vassurance de la qualité doivent étre précisées
dans les directives écrites et dans le manuel; tous les
résultats doivent &tre notés et accompagnés au besoin,
des modifications apportées,

L‘utilisateur ou le client qui regoit les microfilms n’est
pas toujours en mesure d’en évaluer ia qualité, c’est .
pourquoi il incombe aux personnes responsables de la
pi < _aration des documents, de 12 prise de vue, du déve-
loppement et de U'inspection de réaliser un praduit de
qualité acceptable et soutenue, ' '

REMARQUE: L’assurance de la qualité ne doit pas
&tre confondue avec I'inspection, le contrdle des opé-
rations « t de la qualité qui est effectué au cours de la
reproduction sur microfilms pour s’assurer que le pro-
duit satisfait aux exigences de fabrication prescrites

et qui permet de déterminer 1a conformité aux normes
concernées, Les méthodes d’inspection et de contrdle
de la qualité sont décrites dans la norme MS23 de la
NMA (en cours de préparation).
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annexe 5

GUIDE LINES FOR
IMPLEMENTING A LEGALLY
ACCEPTABLE MICROFILM
SYSTEM
By
Robert F. Williams

Micrographics & Records
Management Consultant

Introduction

Legality of Microfilm manifests the increas-
ing legal acceptance of microfilm records.
However, this acceptance of microfilm is
provisional because certain conditions must
be met with respect to the processes by which
the film is created and displayed. It is essential
therefore that those who are responsible for
authorizing specific microfilm applications
carefully review and thoroughly understand
the pertinent laws and regulations. In ad-
dition, those who implement microfilm sys-
tems should know about and adhere to the
specific operational conditions upon which
these laws and regulations stipulate their
acceptance of microfilm.

The purpose of this “how-to-do” section of
Legality of Microfilm is twofold:

First, to identify the conditions upon
which the acceptance of microfilm may
be based, and

Second, to delineate how those condi-
tions could be met and thereby to detail
how a microfilm system might be con-
figured to meet the microfilm laws and
regulations.

Lega Vs. Archival Vs. Quality
Control Requirements

This implementation section addresses three
distinct types of requirements. legal, quality

control and archival. Legal requirements are
those conditions which must be satisfied in
order for a microfilmed record to be admitted
into a court of law or before a regulatory
authority. An example is the satisfactory
identification of the record(s) being sub-
mitted. Legal requirements are the most fun-
damental and, therefore, the most important
to satisfy when microfilmed images, or paper
enlargements thereof, are submitted into a
legal proceeding.

Quality control requirements are procedures
to achieve a consistently high grade product.
Every microfilm operation should utilize
some quality controls in the production
(preparation, filming, processing, inspection,
duplication, etc.) of microfilm. An essential
quality control requirement is the evaluation
of background density.

Archival requirements are those which must
be satisfied in order for the microfilm to last
indefinitely, i.e. for many centuries. An ex-
ample is storing the film in an environment
where the relative humidity ranges between
20 to 40 percent and any changes do not ex-
ceed a five percent deviation within a 24
hour period.

It is very important that these legal, quality
control and archival requirements be con-
sidered in their proper perspective. Although
these different types of requirements are not
interdependent, they are interrelated in what
are sometimes nebulous and ambiguous ways.
Three examples illustrate the potential comp-
lexity of the situation.

First: many regulations cal for the produc-
tion of archival film. Achieving archival
quality, however, does not assure acceptance
of that film in a legal proceeding. Conversely,
microfilm that satisfies all of the legal
requirements of a court or regulatory pro-
ceeding may not be archival.

Second: micrographic quality controls such
as density and resolution tests are an essen-
tial part of producing consistently good

7-3
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microfilm. Although strongly recommended,
quality controls are not necessarily manda-
tory to admit microfilm in a legal proceeding.
Micrographic quality controls are desirable
from a legal standpoint because they
strengthen the credibility of the microfilming
system. Quality microfilm imbues an added
sense of accuracy, reliability and trustworth-
iness in the process of microfilming and
thereby enhances the acceptance of the
mucrofilm.

Third: in many instances archival require-
menis are stipulated in rhe laws and regu-
lesions to denote <xcolicnes in the quality of
thie microfilm, ~ot necescarily tc ensure that
the filmed records last indefinitely. Unques-
t. vnably, archival microfilm is the highest
guality, »ut excelize? cuality microfilm does
rot necessarit’y have to be archival, The ulti-
mate accentance of micrafiim in a legal pro-

creding is uet conditio o aron whether or

n\éérani, ork\u
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J 2g2! Conditions for Acceopting Microfilm
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erm Ciegel oo "ii?i 23,7 as it s used i
ecdcn 18 desned 207 stipulation {or the
S lidm;‘ftt of microfilmed

ig & :-”‘w‘?f""?

G u(’:
tris s
2Jdmi
v iy ~me or more of
soressntes in Legality

1010 can he Ane
QLIRS S S AL W Wil

or a mmbimn’;ym ¢ temai gazity c')ntrol
ae archiv 7 s v 9scause of the
previousiy identiiiew complekiy 1 the rela-
tionship of these three ivpes of requirements,
it would be an over simplification in many
inatances to categorize the legal conditions
1w his “how-to-do™ section as solely being
jcgal, quality control or archival require-
ments, Depending upon the situation, many
of the conditions could be considered as dif-
‘urent requirements in different contexts or

as imultiple requirements at the same time.

.t researching the Legality of Microfilm,
mnore than 25 poiential conditions have been
identified for the legal acceptance of

microfilm copies. They are organized into

three groups: supplies, equipment and
procedures.
1. Supplies used to create and reproduce
microimages.
e Nrioinal film
el Vllslllul ABALRS
e Duplicating film
a MM 4.23n0a Jom snhinkh smtnenfile o
® [viaicriaiS in wnicn MmiCroiiin 18
stored.

e Specifications for materials used
in microforms besides film.

Cameras tc expose the film

Demnaco e Aovalan thoe filen
L TULLUOOIVUL lU ULV YLIU ) tile aliidi

Duphcator {7 create a copy of the

micrciiine

e Reader (¢ eriarge the micro-
images for wizwing

e Reader-trinier or printer to create

an enlargrd papei copy of the

microimages

o= A

3. Proceduvrce < < “zu 04, SiCAry and Te-
trieving m':?zmv_,.,s Theseu e de ified
first by fur.sUa 10 (he overall micro-
filming systzr._ 2 7 + ond bysperifictask
witnin eaca fui o

Aﬁ’

> Docroaen Poumals Gina

o Microf _ming

—Microfilming in the “regular
course of business”

—Microfilming in a way “which
arcurately reproduces the orig-

(e R e g AW AV p VSRS AR W

inal or forms adurable medlum

for so reproducing the original”

—Identifying the microfilmed
records

—Indexing the microfilmed
records

—Using an approved micro-

format
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« Quality Controls

—Verifying the completeness of
the microimages against the
original records

—Reducing the residua thiosul-
phate (hype) on wet processed
silver film to an approved level

—Attaining acceptable back-
ground density on the microfilm

—Achieving satisfactory resolu-
tion and clarity of the micro-
images

. Packaging

—Splicing roll film in such a way
as to ensure strength and inte-
grity

—L abeling the microform accu-
rately and completely to ensure
prompt retrieval

-« Storage
"\ —Duplicate security copy

—Atmospheric conditions

—Periodic review of master film

. Retrieval

—Timeliness (speed)

—Hard copy (paper) reproduction

—Polarity of prints

—Blow back size

—Responsibility for furnishing
the retrieval equipment

In addition to all of these conditions for
the legal acceptance of microfilm, certain
laws and regulations have stipulations re-
garding destruction of the records (the orig-
inal paper) after they have been filmed as well
as the film itself when it has completed its
scheduled retention.

It should be noted that not al of the laws
and regulations contain all of the more than
25 possible conditions;, however, some of
these conditions are included in a great many
different laws and regulations. Accordingly,
the laws which are deemed relevant to each
microfilm application should be reviewed
carefully to determine which conditions are
applicable,

Before considering how a microfilm system
could be implemented to meet the many dif-
ferent conditions of microfilm laws and
regulations, two important points must be
underscored.

First, the information that follows in this
section is not presented as legal advice.
Rather, it is offered as a micrographics
guideline for implementing a microfilm
system that should be legally acceptable.

Second, it should not be inferred that
there is only one way to implement a
legally acceptable microfilm system. In
fact, there are many different ways. Thus,
the specific guidelines which are pre-
sented should be viewed as suggestions,
not rules.

The “how-to-do’* guidelines presented in this
section are organized into three parts: sup-
plies, equipment and procedures. Within
each of these subdivisions, the specific legal
conditions are identified together with pro-
posed courses of action to satisfy those
conditions.

1. SUPPLIES
Origina Film

Three general types of original film are avail-
able. wet processed silver, dry processed
silver and chemically updatable. Wet pro-
cessed silver film is the most preferred in
the laws and regulations. Specifically, it is
film which meets the following American
National Standards Institute (ANSI) stan-
dards:

« ANSI PH 1.25-1976, Specifications
for Safety Photographic Film,

« ANSI PH 1.28-1976, Specifications
for Photographic Film for Archival
Records, Silver-Gelatin Type, on
Cellulose Ester Base,

« ANSI PH 1.41-1976, Specifications
for Photographic Film for Archival
Records, Silver-Gelatin Type, on
Polyester Base, and

7-5
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annexe 6

La décision a été prise, sur la base du rapport dont nous venons de

donner les éléments indispensables, de se lancer dans une application
micrographique. Trois grands domaines doivent alors &tre &tudids et

,,,,,,,,, 4 (S 3923 A1

orgamsés

— la préparation des documents,
— la production des microformes,
— l'exploitation des microformes.

L'organisation mise en place devra, par la suite, faire I'objet d’'un entretien
permanent.

La préparation a pour objet d'une part de faciliter la prise en charge
des dossiers existants en vue de leur microfilmage en les classant, triant...,
dautre part de réfléchir & la définition des documents futurs dans une
optique micrographique.

La production consiste & assurer la réalisation des supports microgra-
phlques é partlr des documents qu: ont été mis en état. Ce domaine est
particuliérement important lorsque le service décide d'acquérir son propre
matériel et de constituer son ou ses propres ateliers. Il I'est évidemment
beaucoup moins lorsqu'il est fait appel & une entreprise de travail &

fagon.

.« L'exploitation a pour but de satisfaire les besoins des utilisateurs par
mise & leur disposition des microformes et des appareils de lecture et
de restitution sur papier.

1. Préparation des documents

Organiser une application consiste d'abord & préparer les dossiers destinés
au microfilmage. Cetie phase préparatoire est généralement longue dans

le temps et lourde par la charge de travail qu'elte représente. Elle est
essentielle, De sa réalisation dépendront la qualité et la fiahilitd des

SRSt nts WO ol iTaQuLSaly (=] Qe

microformes destinées & 8tre exp!oitées
Le microfilmage dans le cas d'une opéra i(‘J HoIrm
d'un support papier & un support film, est no Iemen t Foccasion d
mise en ordre des dossiers.

En bonne logique, les dossiers devraient toujours étre tenus en état et
mis & jour. L'expérience montre que ce n'est pas souvent le cas car
cette tache n'apparait généralement pas prioritaire au service détenteur.
Comme la micrographie a pour effet de figer sur un support durable
les informations contenues sur des supports papier, une réflexion est
nécessaire pous juger de ['utilité d'un tel enregistrement pour tous les
documents détenus dans un dossier. La pérennité du support film s'oppose

a i'intérét souvent Iemporenerr‘em limité des informations puuecb Sur un
document papier. Une sélection est donc recommandée.

La durée de cette phase préparatoire est souvent sous-estimée. it convient
de prévoir trés largement les délais de préparation administrative et
technique des dossiers avant microfilmage. .Une application microgra-
phique doit prendre en charge un existant documentaire, héritage d'un

!
L1
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passé ignorant les contrairites spécifiques de la technique micrographique.
Cette prise en charge justifie la lourdeur des opérations préalables. Une
fois I'application décidée, il est indispensable de porter toute son attention
sur la conception, la définition et le dessin des documents futurs afin
de les adapter & la technique utilisée. Une refonte des imprimés est
parfois nécessaire et conseiliée afin de valoriser fa qualité des prises de
vues. Ainsi donc doit-on envisager cette phase préparatoire-sous le double
?spect d'une pris¢ en charge du passé et d'une prise en charge du
utur,

1.1. Prise en charge du passé

82

Le passé est constitué par le stock des documents existant dans un
service au moment o0 I'application est décidée. Ces decuments doivent
subir une double préparation aux plans administratif et technique.

Au plan administratif

Les documents doivent étre classés. Ce classement détermine les sé-
quences de microfilmage a réaliser. Les documents doivent étre ordonnés
et si possible numérotés. lis seront transmis aux opérateurs chargés du
microfilmage dans un ordre qui déterminera celui de la prise de vues.

Le classement des documents doit répondre aux exigences spécifiques du
microfilmage : ainsi, les documents les plus anciens doivent se trouver
en téte et les plus récents en fin de dossiers. L'exploitation des supports -
micrographiques est séquentiele quel que soit le support choisi, film
ou fiche. La différence des deux types de supports tient au nombre de
vues enregistrées (de 2 500 sur les films & une centaine sur les fiches).
Si les microfiches permettent, & l'usager, par la constitution d'un index
et par leur structure, d'avoir accés a l'information désirée sans avoir &
balayer I'ensembie des vues enregistrées, il n'en demeure pas moins
que l'enregistrement des vues doit répondre & un ordre séquentiel logique.
ne serait-ce. que pour l'interclassement des fiches elles-mémes.

Les documents doivent &tre structurés. Lorsque, dans un dossier, des
divisions par nature de piéces sont prévues, ces divisions devront appa-
raitre sur le film de maniére & faciliter la recherche par I'utilisateur. Par
exemple, si le support utilisé est la jaquette, celle-ci doit faire I'objet
d'une étude déterminant les couloirs a réserver par types de piéces;
'usager doit accéder automatiquement au couloir renfermant les piéces
qui l'intéressent.

Les dossiers doivent étre expurgés de tous les documents périmés et
sans intérét réel. Cette purge procure dans la grande majorité des appli-
cations un allégement trés substantiel des dossiers. Le tri permet, notam-
ment, de supprimer les documents conservés en double ou triple exem-
plaires, les notes manuscrites sans intérét... L'épurement peut cependant
étre plus ou moins poussé selon la proportion des documents périmés
dans la. masse totale des documents a microfilmer.

Les documents doivent étre mis en état avant d'étre microfilmés. Il est
fréquent de rencontrer des documents dont I'état physique rend leur
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lecture difficile. Ces documents passeront mal 'épreuve de la prise de
vues. Si leur nature et leur volume le permettent, if est conseillé soit
d’en faire des électrocopies susceptibles, dans certains cas, d'en améliorer
la qualité soit, & défaut, de refaire une nouvelle frappe des plus défectueux.
Les documents d'origine peuvent, suivant la marge de manceuvre que
posséde le service, faire I'objet scit :

— d'un enregistrement sur le film — ies vues représentant ces documents
seront immediatement suivies des vues des documents électrocopiés ou
refrappés ;

— d’'une destruction pure et simple — le film ne portant enregistrement
que des documents électrocopiés ou refrappés.

Pour les besoins de la recherche, au cours de cette phase préparatoire,
devront étre mis en place les répertoires et les tables qui permettront
aux utilisateurs d'avoir accés dans les meilleures conditions a I'information.
La structure des répertoires et tables doit &ire congue avant le micro-
filmage proprement dit. Leur réalisation doit étre opérée avant ou aprés

la prise de vues suivant que l'organisation mise en csuvre prévoit ou non
leur enregistrement sur le film lui-méme.

Répertolres faisant Fobjet d’'un enregistrement

Ce; répertoires constituent des index dont la réalisation est différente
suivant la nature du support utilisé : le film ou la fiche.

Les index sur film ne peuvent se concevoir gue pour la recherche d'unités
d’information individualisées importantes. Connaissant le nombre de vues

CUgliasTee TGS SGei i T WO VTS

devant étre enregistrées sur le film, la position de début et de fin occupée
par les blocs d'information, il est possible de constituer sur un support
papier un répertoire préalable a I'enregistrement donnant pour chaque
unité d'information sa position sur le film. Ce répertoire sera enreglstré
en téte du film qu'il concerne. Une telle organisation demande un soin
tout particulier au moment de la prise de vue et ne tolére aucune erreur
dans ies séquences de microfiimage. Eile suppose également que ie
classement des bobines soit tel que l'usager puisse avoir accés & la

bobine qui I'intéresse sans I'intermédiaire d’un répertoire sinon la consti-
n ~

tution d'un index enregistré devient une

réel, intérét.

o
<
o

Les Index sur fiche sont d’une réalisation pius aisée que ceux réalisés
sur films. En fonction de la partition choisie, chaque vue de la fiche est
repérée en abscisse et en ordonnée par des coordonnées, numérique et
alphabét:que La su._.ture de la fiche étant connue, le nombre de vues
enregistrees étant relativement faible, i'établissement de i'index consiste
& attribuer & chaque document sa position dans la fiche. L'index ainsi

réalisé sera enregistré de préférence sur la derniére vue dans le coin
inférieur droit ou A défaut dans le coin supérieur nmlr‘hﬂ de la fiche.

L'utilisateur ne devrait avoir besoin daucun support intermédiaire de
recherche puisqu’il effectue sa sélection en premier lieu sur le titre de
la fiche lisible & I'eeil nu puis sur le lecteur en affichant I'index qui lui
donnera les coordonnées du document qu'il recherche.

L'avantage de I'enregistrement de I'index sur un support micrographique
réside dans la suppression de tout document papier intermédiaire. Toute
la recherche s’effectue sur le support lui-méme, ce qui nécessite un acces
direct a ce support. L'inconvénient d'un te! systéme est qu'il fait obstacle
4 toute mise a jour. La mise & jour de lindex suppose la réalisation
d'un nouveau support Avec la techmque performante des C.OM. ce
probléme peut se résoudre aisément, ce qui n'est pas le cas de la micro-
graphie classique compte tenu des coGts et des temps de réalisation.
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Ainsi, dans la majoritd des cas, lorsqu'un probléme de mise & jour se
pose, est-il préférable de constituer tables et répertoires sur des supports
papier indépendants des supports films dont ils permettent 'accés.

Répertolres sur support papler non enregistré

Ces répertoires sont constitués, aprés la prise de vue, au visionnage du
film obtenu. Le systéme limite les erreurs et permet les mises & jour car
les références d'un document peuvent étre modifiées & la main sur le
répertoire sans difficulté. It présente I'inconvénient d'alourdir le systéme
dans la mesure ol les films sont diffusés auprés d'utilisateurs dispersés.
En ce cas, des exemplaires des répertoires & jour doivent accompagner
les films ditfusés.

L'ensemble des opérations qui viennent d'étre décrites, qu'il s’agisse du
classement, de la structuration, du tri, de la remise en état ou de la
constitution des répertoires et index ne peut étre confié qu'au personnel
administratif compétent et connaissant les documents destinés au micro-
filmage. Lui seul est en mesure d’accomplir, au moindre risque, le travail
de préparation. Il est formeliement déconseillé de confier ces taches a
un personnel recruté pour la circonstance et ignorant Ia nature du travail
accompli par le service. Il ne faut pas mésestimer ce travail préparatoire
quant & sa durée et quant & son importance pour la sécurité de l'appli-
cation. Les erreurs commises a ce hiveau se retrouvant nécessairement
en exploitation, peuvent provoquer une opposition des utilisateurs et
condamner A l'échec toute I'opération.

Au plan technique

En compiément de la phase de préparation administracve, ceraines opéra- -
tions matérielles {dégrafage des documents, supprescion des trombones...)
sont indispensables pour permettre la réalisation des prises de vues.
Ces derni¢res incombent au service chargé du microfilmage. Ce service
doit respecter les séquences de prises de vues qui lui ont &té¢ demandées.
Sa responsabilité est entidre au plan de la production dns microformes.

1.2. Prise en charge du tutur

Afin de se dégager des contraintes créées par I'existence de documents

. congus antérieurement & Iapplication micrographique, il est vivement
conseillé de revoir leur présentation ou tout au moins d'édicter des
consignes pour leur élaboration, afin d'accroitre la qualité des vues
obtenues sur un support photographique.

Il faut, en effet, se souvenir qu'un document microfilmé est soumis a
deux générations au moins de reproduction photographique (film mére
+ copie) pour rendre la microforme finalement disponible pour !'utili-
sateur et & trois générations dans le cas d'une restitution sur papier.
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