GUIDE TO THE MUTUAL AGREEMENT PROCEDURE UNDER TAX
TREATIES

At its meeting of 19-23 October 2009, the UN Contesitof Experts on International
Cooperation in Tax Matters mandated its Subcomeniite Dispute Resolution “to
consider ... [d]ifferent possible ways to improkie mutual agreement procedure
(including advance pricing agreements, mediationgiiation, recommended
administrative regulations and prescribed obligetifor the taxpayer applying for mutua|
agreement procedure).” The Subcommittee was alsethto “primarily focus on the
specific needs and concerns of developing courdnescountries in transition.”

The Guide to the Mutual Agreement Procedure wasgpesl pursuant to that part of the
mandate of the Subcommittee. It was approved b tramittee at its meeting of 15-19
October 2012.

This capacity-building initiative seeks to proviclmuntries that have little or no experience
with the mutual agreement procedure with a practjoale to that procedure. Whilst this
Guide draws on the OECD Manual on Effective Mutigleement Procedures (MEMARP)),
it is based on the provisions of the UN Model Daubaxation Convention between
Developed and Developing Countries (update 201d saeks to present the various
aspects of the mutual agreement procedure frorpetspective of countries that have
limited experience with that procedure.




PREFACE

1. The main purpose of this Guide is to improve thdangtanding and functioning of
the Mutual Agreement Procedure (“MAP”), which ig gorocedure, provided for in Article
25" of the United Nations Model Double Taxation Cortiem between Developed and
Developing Countries (“UN Model”), that allows thepresentatives of the States that enter
into a bilateral tax treaty to resolve disputeffidilties or doubts arising in relation to the
interpretation or application of the treaty.

2. Such improved understanding should facilitate resewo the MAP, in particular for
tax administrations and taxpayers that have liméeperience with that procedure, as well
as the effective and efficient operation of the MAP

3. While this Guide builds on other work that has beene in this aréait has been
drafted with a primary focus on the specific comesesf developing countries and countries in
transition and provides tax administrations angagers with basic information on the MAP
and the context in which it operates.

4. This Guide does not purport to propose rules bimdipon UN Member countries. It
does not modify, restrict, or expand any rightobligations contained in the provisions of
any tax treaty. The information contained in thigid®@ complements, and should not be
considered a substitute for, the guidance founthénUN Model and, in particular, in the
Commentary on Article 25 of that Model. To the extéhat there are any statements or
information in this Guide which are incompatiblethwihe provisions of a tax treaty or with
the UN Model, these provisions or the Model willvadusly prevail.

5. This Guide includes a number of recommendationes&mecommendations are
based on international practice and experienceeftett views as to the most appropriate
manner to deal with particular MAP processes aondgmiural issues. Although many tax
administrations and taxpayers have found thatrtigementation of these recommendations
has improved the MAP, the appropriateness of thesammendations must be evaluated in
light of the specific features and characterisbicsach tax system and each treaty.

Except as otherwise specified, all references talar25 in this Guide apply equally with respext t
paragraphs 1 through 4 of alternatives A and B.

2 See, in particular, the OECD's Manual on Effeciitual Agreement Procedures (MEMAP), which can be
consulted at:
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1 INTRODUCTION AND BACKGROUND
1.1 Thepurposeand importance of the mutual agreement procedure

6. A tax treaty is an official agreement between twardries (“Contracting States”) the
primary purpose of which is the prevention of thieinational double taxation that may arise
when a specific transaction or taxpayer is sulifetdx under the domestic tax laws of both
Contracting States. Such double taxation discosgrdgefree flow of international trade and
investment and the transfer of technology, all bfolk play important complementary roles in the
economic development process.

7. A tax treaty seeks to prevent international doubbeation by providing for a uniform
allocation of taxing rights with respect to spexiflasses of income between the residence State
(that is, a taxpayer’s State of residence) andsthece State (that is, the State where the relevant
income is considered to arise). A tax treaty willtfier provide a method through which double
taxation will be eliminated by the resident Statesituations in which the treaty permits both the
residence State and the source State to tax aroftaroome?

8. For example, the interest Article of a tax treatgynpermit interest arising in one
Contracting State and paid to, and beneficially @vhy, a resident of the other Contracting State
to be taxed in both these States, with the taxgethin the source State limited to an agreed-upon
rate. Double taxation is then eliminated by theféfom double taxation Article, under which the
residence State will generally allow a deductiocredit against its tax for the tax paid to the
source State, to the extent that the source Stapepy taxed the interest income under the treaty.

9. In certain cases, however, international doublattar may arise even where there is a tax
treaty between two countries. Such double taxatag result, for example, from the incorrect
application of the treaty by one of the Contract8igtes, or from differing views between the
Contracting Statee.g.with respect to the relevant facts or the chareetgon of an item of
income under domestic law) as to how the treatyishapply in a particular situation or context.

10. In order to resolve such issues, tax treaties &yiprovide for a mutual agreement
procedure along the lines of what is provided foArticle 25 (Mutual Agreement Procedure) of
the UN Model. Essentially, the negotiation of aneggnent pursuant to the MAP is a
government-to-government process.

11. The MAP is the mechanism that Contracting States tasresolve any disputes or

difficulties that arise in the course of implemegtiand applying the treaty. The MAP thereby
ensures that these disputes will not frustratetrtraty’s goal of preventing international double
taxation. In order to achieve that goal, the compieduthorities should make every effort to reach
a timely agreement on each issue submitted to the.M

1.2  Typical casesdealt with in the MAP

12.  Article 25 of the UN Model sets out two broad argawhich the Contracting States shall

3 Where the provisions of a tax treaty permit botmi€acting States (that is, the residence Statalandource State)

to tax an item of income, double taxation is eliatéd through either the “exemption method” or theetiit
method”. See Articles 23A (Exemption Method) and®2@redit Method) of the UN Model. Under the exdiop
method, the residence State will generally exemgohfits tax an item of income that, in accordandé the
provisions of the treaty, may be taxed in the se@tate. Under the credit method, where an iteimaafme may,
in accordance with the provisions of the treatytédbed in the source State, the residence Staltgevierally allow
as a deduction from its tax on the item of incomemount equal to the tax paid in the source $tatenot
exceeding its own tax on that item of income).



endeavour to resolve their differences by mutustegent:

(1) cases in which a taxpayer considers that the &ctsenor both of the Contracting States
result or will result for the taxpayer in taxatinat in accordance with the provisions of the
treaty (covered by paragraphs 1 and 2 of Articlg abd

(2) cases in which there are difficulties or doubtsoathe interpretation or application of the
treaty (covered by paragraph 3 of Article 25).

13. A MAP article will also generally permit the Contteng States to consult together for the
elimination of double taxation in cases not prodider in the treaty. The different types of cases
that are dealt with in the MAP are briefly discutsbelow.

1.2.1 Article 25(1) cases - taxation not in accordancethwihe treaty

14. Paragraph 1 of Article 25 of the UN Model permitsaapayer who considers that the
actions of one or both of the Contracting Statssilteor will result in taxation not in accordance
with the provisions of the treaty to present itsecdo the Contracting State of which it is a
resident. A taxpayer’s presentation of such a taslee Contracting State of which it is a resident
is often referred to as a “request for MAP assitéror a “request for competent authority
assistance”.

15.  Most disputes that arise under tax treaties invttlweation not in accordance with the
provisions of the Convention”. Paragraph 1 is ttinesmost commonly referred to provision of
the MAP article.

16. A Contracting State’s taxation of a person or tagtien in a manner inconsistent with
provisions of a treaty will in most cases resulinternational double taxation - that is, either (i
the imposition of tax in both Contracting Stategstom same taxpayer in respect of the same
income (“juridical double taxation”) or (ii) the position of tax in both Contracting States on the
same income in the hands of different taxpayersofiemic double taxation”).

17. The MAP may not be used to challenge the applinaifadomestic legislation in cases
where there is no alleged violation of the provisiof the treaty.

18. Common examples of MAP cases under paragraph ddedhe following cases.
Transfer pricing cases

19. Historically, a large number of paragraph 1 casa®linvolved transfer pricing issues and
the economic double taxation that may result wh@oiracting State makes adjustments to
income from related party non-arm’s length trarisastamong and between the members of a
multinational group of enterprises.

20. The economic double taxation that may arise imadfier pricing case can be illustrated by
the following example. State A makes an adjustmereasing the taxable profits of a subsidiary
company that is resident of that State with respeet transaction between that company and its
parent company resident of State B (e.g. Stateddaes the amount of royalties deducted by the
subsidiary with respect to a patent licensed tostiesidiary by the parent company). Following
the adjustment, State A charges tax on the regulidditional income in the hands of the
subsidiary resident of State A. The income repoiteState B by the parent company, however,
reflected the original (preadjustment) amount ofaltbes. As a result, State B will have already
charged tax on that same income (the amount byhaBiate A reduced the amount of royalties
deducted) in the hands of the State B resident.

21. Inthe factual scenario described in the precegarggraph, the issue has sometimes



arisen whether State B can provide relief to thremiacompany resident of State B if there is no
provision in State B’s domestic law or in ArticldRssociated Enterprises) of the State A-State B
tax treaty to provide such relief (sometimes reféro as a “correlative” or “corresponding”
adjustment).

22.  Paragraph 2 of Article 9 (Associated Enterpriséshe UN Model provides for such relief
as follows:

Where a Contracting State includes in the profitsroenterprise of that State - and taxes
accordingly - profits on which an enterprise of tikeer Contracting State has been
charged to tax in that other State and the prefitsxcluded are profits which would have
accrued to the enterprise of the first-mentionedeSt the conditions made between the
two enterprises had been those which would have beele between independent
enterprises, then that other State shall make proppate adjustment to the amount of the
tax charged therein on those profits.

23.  Certain tax treaties, however, may not containoaipion similar to paragraph 2 of
Article 9.

24. In this circumstance, it should be noted that tben@entary on Article 25 of the UN

Model Tax Convention makes clear that Article 26vyiles machinery to enable competent
authorities to consult with a view to resolving g@nomic double taxation that may arise in
transfer pricing cases. The Commentary expressieSthat “the corresponding adjustments to be
made in pursuance of paragraph 2 of [Article Ypll.within the scope of the mutual agreement
proceduze, both as concerns assessing whetheatdeyell-founded and for determining their
amount™

25. The Commentary further states that even when a tatytidoes not contain rules
similar to those of Article 9(2), the mere factttttae Contracting States have included
Article 9(1) in a treaty demonstrates the interttdwe economic double taxation covered
by the treaty: “As a result, most countries consttiat, in the absence of rules similar to
those of paragraph 2 of Article 9, economic dotalation resulting from adjustments
made to profits by reason of transfer pricing fallghin the scope of the mutual
agreement procedure set up under Article 25 [...jn&aoountries consider, however, that
in the absence of rules similar to those of pagagtof Article 9, economic double
taxation arising from transfer pricing adjustmetht®s not fall within the scope of the
mutual agreement procedure provided for under paphg 1 and 2 of Article 25.
Contracting states that do not include paragraphAtticle 9 in a convention should
therefore clarify during the negotiations the cepusnces of the absence of paragraph 2 as
to the scope of the mutual agreement procedure.”

Permanent establishment cases

26. Under Article 7 (Business Profits) of the UN Modéhe business profits of an
enterprise of a Contracting State are taxable ionilgat State, unless the enterprise carries on a
business in the other Contracting State throughraanent establishment.

27.  Taxpayers frequently use the MAP where they disagiéh a Contracting State’s conclusion
that their presence or activities in that State gige to a permanent establishment - and thugp#rat
of their business profits are taxable in that Steexjuests for MAP assistance are also often nmade i

See paragraph 9 of the Commentary on Article 2h@UN Model Tax Convention (quoting paragraph fL.the
Commentary on Article 25 of the OECD Model).

5 See paragraph 2 of the Commentary on ArticlefZBe@UN Model Convention.



connection with the determination of the profitsibutable to a permanent establishment.

28. Permanent establishment cases may often involidigal double taxation. For example,
consider a State A enterprise that does busineState B. In State B’s view, these activities gige
to a State B permanent establishment. State Btéxes the State A enterprise on the profits it
considers attributable to this State B permandaabéshment as well as other profits referred to in
subparagraphts) andc) of paragraph 1 of Article 7. State A, on the oth&nd, does not consider the
State A enterprise to have a State B permanertilsstament and, accordingly, takes the view that
only State A may tax the profits attributable te Btate B business. As a result, the State A
enterprise is subject to tax in both States orptbéts attributable to its State B business.

Dual-residence cases

29.  Article 4 (Resident) of the UN Model provides tlaatindividual is a resident of a

Contracting State for purposes of the treaty ifsheble to tax in that State by reason of domicil
residence, place of incorporation, place of managemr any other criterion of a similar nature.
Differences in the domestic law criteria used ttedwmine the comprehensive liability to tax thatlwil
give rise to residence for treaty purposes, howeway often cause an individual to be considered a
resident under the tax laws of both ContractingeSta

30. Paragraph 2 of Article 4 thus sets out a serigedireaker tests to determine a single State
of residence for purposes of the treaty. Giverfalbeintensive nature of many of these tests,
requests under the MAP may often arise becausedandual disagrees with how the tests have
been applied by one (or both) of the Contractiragest

31. For example, subparagraph 4(2)(a) provides thatdividual with a permanent home in both
Contracting States will be deemed to be a residelytof the State with which his personal and
economic relations are closer (centre of vitalriesgés). The application of this test may requiee th
examination of many factors - family and sociahtieins, occupations, political and cultural

activities, place of business, etc. Different viemshow these factors should be weighed may lead to
different conclusions as to an individual's cergfeital interests, and thus his residence for pags

of the treaty. Through the MAP, the Contractingi&tanay reach agreement on how the test should
be applied to a taxpayer’s facts.

Withholding tax cases

32. Tax treaties usually permit source State taxatfativadends, interest, and royalties paid to,
and beneficially owned by, a resident of the otBentracting State, but limit the tax charged by the
source State to an agreed-upon percentage ofdse gmount of such payments (see Articles 10
(Dividends), 11 (Interest), and 12 (Royalties)laf tUN Model). The tax charged by the source State
will typically take the form of a withholding tax.

33.  Where the source State levies a withholding tag payment to a resident of the other
Contracting State in excess of that allowed unidetapplicable treaty and has failed to refund the
excess, the taxpayer may make a request underAlfetdlthe competent authority of its State of
residence to address the taxation not in accordaitheéhe treaty.

34.  For example, in a situation in which a companydest of State A pays a dividend to an
individual resident of State B, the company witlitsobtate A tax from the dividend at the tax rate
provided by State A’s domestic law. If the rateled State A withholding tax is greater than the rat
applicable under the dividends article of the taaty between State A and State B, the individual
may make a MAP request to the State B competehbéityt in connection with the excess State A
withholding.



Taxation of employment income

35.  Under Article 15 (Employment income) of the UN Mademuneration derived by a resident
of a Contracting State with respect to employmest@sed in the other State may be taxed in that
other State unless the person in present thereit8f®days or less and the remuneration is neither
paid by, or on behalf of, an employer who is no¢sident of that State nor is borne by a permanent
establishment situated in that State. Differergrptetations of the facts or domestic law diffeisnc

in the meaning of employment may result in the 8tates reaching different conclusions as to how
the article applies in a given situation.

36.  Where the source State levies tax on such remuoeitadt the residence State considers that
such taxation is contrary to the provisions of¢bavention and does not, therefore, provide refief
double taxation under Article 23, double taxatiah kkely result from these inconsistent actioirs.
such a case, the taxpayer may make a request thed€lAP to the competent authority of his State
of residence in order to address that problem.

1.2.2 Article 25(3) cases - interpretation and applicatiof the treaty/double taxation in cases not
provided for in the treaty

37.  The first sentence of paragraph 3 of Article 25haf UN Model provides that the Contracting
States will endeavour to resolve by mutual agre¢rfaifiiculties or doubts” as to the interpretation
or application of the treaty. Pursuant to this imn, the Contracting States undertake to disangs
resolve by mutual agreement any issues or questieied to the treaty that require clarification o
interpretation.

38.  These issues and questions will often be of a génature. For example, as discussed
below, paragraph 3 of Article 25 may be used teagmn the definition of a specific term used in
the treaty, or on procedures to give effect toexHije treaty provision. The resolution reached
through the MAP will thus potentially concern a rhen of taxpayers, rather than solely a specific
taxpayer or the parties to a specific transactéanirf a case under paragraph 1 of Article 25).

39.  Article 3(2) of the UN Model provides that a termt mliefined in the treaty will, unless the
context requires otherwise, have the meaning thegts under the domestic law of the Contracting
State applying the treaty. In some cases, howeuerm used in the treaty may not have a precise
meaning under a Contracting State’s domestic lawheuse of a domestic law meaning may not
be appropriate given the context in which the texmmsed in the treaty. The first sentence of
paragraph 3 of Article 25 allows the competent auities to clarify what meaning should be given
to such terms.

40.  Some countries have found that the use of the dtythpwovided by Article 25(3) helps the
implementation of the provisions of the treatyatidition, where mutual agreements reached under
Article 25(3) apply to all taxpayers or a genemtegory of taxpayers, the publication of such
agreements, which are not specific to particulaesand therefore do not mention any taxpayer-
specific information, may serve to provide guidaane prevent potential future disputes.

Countries are therefore encouraged to follow tlpeaetices in order to provide greater guidance in
cases that affect a large number of taxpayers.

41.  Contracting States may also rely on the first segef Article 25(3) to reach agreement
on the procedures to be used to apply or othemgigeeffect to the treaty. Such agreements could
concern, for example, the procedures for confirnainigxpayer’s status as a resident of a
Contracting State, or the procedures and critesial o grant treaty benefits to fiscally transptaren
entities.

42.  The second sentence of Article 25(3) providesttt@iContracting States may consult



together to eliminate double taxation in casesdhatot otherwise provided for in the treaty. The
most often cited example arises in the case ofd-tountry resident that has permanent
establishments in both of the Contracting States.

43.  In such a context, the Contracting States whergéhmanent establishments are located
(State A and State B) may not agree on the amduhegrofits attributable to each of the third-
country resident’s permanent establishments. Sutitagreement could occur, for example, where
State A and State B have differing views on therdoutions made by each permanent
establishment to the third-country resident’s glaiperations. As a result, there is the potental f
juridical double taxation because a portion ofitte@me of the third-country resident may be
subject to tax in both State A and State B. Suskesanay be addressed under the second sentence
of Article 25(3) or through reciprocal mutual agremts between the two permanent establishment
States and the third country.

44.  The use of Article 25(3) to reach a MAP resolutilmicases not otherwise covered by the
treaty may be considered to fulfil one of the fuméatal purposes of the treaty - the elimination of
international double taxation. Countries may acewly¢ consider it appropriate to make active use
of this Article 25(3) authority.

1.3  What isa competent authority?

45.  The UN Model uses the term “competent authorityfdfer to the person or body within a
Contracting State with responsibility for resolviilsgues that arise in connection with the treaty.
Under the terms of Article 25, the competent authaf a Contracting State:

(1) Accepts taxpayer requests for MAP assistance adeasours (where it is unable itself to
arrive at a satisfactory solution) to resolve themses by mutual agreement with the
competent authority of the other Contracting State;

(2) Resolves difficulties or doubts as to the intergtieth or application of the treaty by mutual
agreement with the competent authority of the o@mmtracting State; and

(3) May consult with the competent authority of theast@ontracting State to eliminate double
taxation in cases not covered by the treaty.

46.  Other articles of the UN Model also make referetociie competent authorities and
specifically provide for competent authority assmste with respect to particular matters; see, for
example, paragraph 2 of Article 9 (Associated Eprises§ and subparagraph 2(d) of Article 4
(Resident).

1.3.1 Role of the competent authority and performanceitsffunctions
47.  In broad terms, the role of the competent authdsitp ensure that a tax treaty is properly
applied and to endeavour in good faith to resohyedisputes that may arise in its application or

interpretation.

48.  In performing its functions, the competent authpoistto be guided first by the terms of the
treaty itself. The competent authority must thderr& any guidance promulgated under the treaty.

Article 9(2) provides that the competent authosiséall consult, if necessary, to determine the@pjate
corresponding adjustment to be made by a ContgaStiate (see under “Transfer Pricing Cases” in@edt2.1
above).

Article 4(2)(d) of the UN Model Tax Convention pides that the competent authorities shall deterntivee
residence of an individual by mutual agreement eltlee Article 4 tie-breaker tests do not resoleertiatter.



Such guidance may include, for example, an agreed-memorandum of understanding or
technical explanation to the treaty, or an agre¢mfgeneral application concluded by the
competent authorities pursuant to the MAP. Modelteaties (such as the UN Model) upon which
the treaty was based, and their commentaries naaeditional important source of guidance.

49.  Competent authorities should make every efforesmlve cases in a principled, fair, and
objective manner, deciding each case on its owiitsreand not with reference to revenue statistics
or an overall balance of results. Moreover, ancteisly in light of the principle of reciprocity
underlying any international agreement, competatiiaities should be consistent in their
approach to an issue, regardless of the Contragtiaig that is favoured by that approach in a
particular case. Nevertheless, each case mustdidedeon its own facts, so that even though the
same principles apply, different outcomes may hE@piate. Notwithstanding disagreements on
facts or principles, competent authorities shoekeksto compromise in order to reach a mutual
agreement that will provide relief from double ttaa.

1.3.2  Who is the competent authority?

50. Under subparagraph (1)(e) of Article 3 (Generalimi#bns) of the UN Model, the
definition of the term “competent authority” - that the designation of a governmental official,
agency, or entity as a Contracting State’s competgthority - is left to each of the Contracting
States. In the typical case, the competent autheiit be identified, for example, as “the Minister
of Finance or his authorised representative” oe ‘Becretary of the Treasury or his delegate”.

51. In practice, the full powers of the competent atitiidunction, including the legal
authority to conclude an agreement under the MAP usually be delegated within a national tax
administration to the official or body with day-tlay responsibility for the administration of a
Contracting State’s MAP program or, more generalfithe Contracting State’s tax treaties.
Whether and how the competent authority designatdédlticle 3 delegates these powers will, of
course, depend on the Contracting State’s domlestiand administrative practice.

52.  Most often, this delegation occurs in the same raaosed to delegate authority to carry
out other tax administration functions. The delegabf authority may be made, for example,
through an order or directive issued by the competathority designated in the treaty, or in
regulations or other administrative procedures @ygxut by that competent authority.

53.  The treaty will usually designate the competenhauity by reference to the function of the
person who will perform that role.g. the Minister of Finance or his authorised represtére).

More than one person may be designated as competémrities by States where certain matters
connected with the execution and/or implementatioa tax treaty may not fall within the
exclusive jurisdiction of the Contracting Stateix tiuthorities, or may be reserved to the
competence of other authorities.

54. It should be noted that, even though the competgthtority is expressly designated in the
provisions of the treaty, certain other components Contracting State’s government may play an
important role in the application and/or interptieta of the treaty. In some Contracting States, for
example, domestic law may give other authoritieslfsas courts or the Ministry of Foreign

Affairs) the right to interpret international tresst and agreements. It is generally essential,
however, that the Ministry of Finance be consultétth respect to all treaty-related matters with a
view to the consistent application and interpretatf the treaty and, more broadly, to ensure that
the objectives of the treaty are achieved condistarith a State’s overall domestic tax policy.

1.3.3  Structure of the competent authority function

55.  As noted above, the competent authorities desigrata tax treaty are often officials at the
highest level of a Contracting State’s tax admiaistn (e.g.the Minister of Finance). For practical

10



and administrative reasons, the power and authtariperform the competent authority function
will typically be delegated to a subordinate officfthe “authorised representative”) who carries
out the day-to-day functions of the competent attho

56. Practical experience with the MAP process has shbatthe efficiency and effectiveness
of a MAP program is enhanced if the senior taxotdfs to whom the competent authority function
has been delegated are actively and directly empagihe MAP process - for example, where
officials with decision-making authority with resgeéo MAP cases remain informed of the details
of MAP cases and are closely involved in detailéakdéral MAP discussions.

57.  Countries have also found that the functioning &AP program is enhanced if the
officials performing the competent authority fulectiare known and readily accessible to
taxpayers. To this end, Contracting States mayideng useful to publicise the identity of the
officials responsible for carrying out the compeétauthority function, as well as information on
how to contact the competent authority. Many cdastprovide this information to taxpayers as
part of their general public guidance on how tkdd&P assistance.

58.  Once a Contracting State has determined who witebponsible for the day-to- day
activities of the competent authority, it must alletermine how the competent authority’s work
will be structured. The approach chosen will, afirse, depend upon the specific circumstances of
a Contracting State’s tax administration, including resources available and the present (or
anticipated) MAP caseload.

59. A country that is rarely involved in MAP cases nvesll prefer to delegate the competent
authority functions to the officials in charge betnegotiation of tax treaties because these alfici
will be familiar with the provisions of tax treasi@nd, often, with the treaty negotiators and
competent authorities of other countries with whightreaties have been concluded. A
Contracting State that has to deal with a verydamgmber of MAP cases, however, may want to
separate its competent authority function intoaasigroups based on regions, taxpayer industry,
or type of taxpayer (individual, corporate, etc.).

60. Regardless of how the competent authority fundSarganised, it is important that the
responsible officials implement a system of recegfkng with respect to the receipt of requests
for MAP assistance. Such records permit monitoofithe progress made in MAP cages. the

time required to resolve a MAP case) and providelgactive measure to assess the effectiveness
of a country’s MAP programme.

61. Itis also important that the competent authoreggx records of the decisions and
resolutions that have been reached though compatigmbrity agreements. Internal records of the
outcomes in MAP cases help to guarantee the censisiterpretation of a treaty in similar cases.
It should be noted in this regard that countrigsaglly do not publish taxpayer-specific
agreements reached through the MAP. Since infoomaéceived from the other competent
authority is subject to the confidentiality requivent of paragraph 2 of Article 26, such
information cannot be publicly disclosed (excepttfe limited purposes provided for in that
paragraph).

62. The effectiveness of a MAP program may also be awgal if the competent authority
function is given a certain degree of independdrara the tax officials responsible for taxpayer
audits and adjustments.¢ auditors, assessors or inspectors). Such indeper may enhance

the objectivity of the competent authority and titasbility to apply the treaty in a fair and
impartial manner. An autonomous competent authshiyuld, in addition, be best able to focus on
its primary objective - relieving international dde taxation.

63.  Countries have similarly found it helpful where theasures used to evaluate the
performance of the competent authority relate ¢ttofs such as the time taken to resolve a case,
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consistency, and principled and objective outco(aad not, for example, on the number of
sustained audit adjustments or amount of tax rex)efthe use of these criteria reinforces the goals
and objectivity of the competent authority functiemmd thereby improves the overall effectiveness
of the MAP program.

64. In structuring the competent authority functionyetiies with significant practical
experience with the MAP process have found thataf fundamental importance to provide the
competent authority with adequate resources. Husources, in the form of skilled personnel,
will often be the most crucial factor in operatig efficient and effective MAP program.
Maintaining and developing the skills of the congmetauthority staff also require that a tax
administration devote appropriate resources ta thaning.

65.  In addition to skilled personnel, the competenhatity should be provided with adequate
financial resources to meet its obligations untertteaty. In some cases, expenses related to face-
to-face meetings with other competent authoriteglf as travel and accommodation expenses)
may need to be incurred, although developing coesitmay prefer to use telecommunications or,

if a meeting is necessary, may prefer to hostdrder to avoid such costs.

66.  The competent authorities of many developed coesitriay have financial resources to
pay for the services of experts or consultantséf@mple, economists or industry specialists
consulted in complex transfer pricing cases) andhe translation of documents (for example,
translations of contracts or foreign tax law) amigipretation services (for example, in the context
of a face-to-face meeting of competent authoritiBgveloping countries may not have the
financial resources to pay for such services aigdstiould be taken into account in dealing with
the competent authorities of these countries.

1.4  The relationship between the MAP and domestic lamc{uding domestic law recourse
provisions)

67.  The mutual agreement procedure provided for bycher25 of the UN Model is available
to taxpayers irrespective of the remedies providethe domestic law of the Contracting States.
The MAP is a special procedure that exists in &fdiio domestic law remedies. For example, a
taxpayer who has the right to request MAP assistamay also have the right to challenge the
actions taken by a country’s tax administratioa ilomestic court or through a domestic
administrative process.

68. It is important that a taxpayer planning to makequest for MAP assistance inform itself
as to, and make appropriate use of, the procedegesred to protect its rights to domestic
administrative or judicial recourses. Such procedunay include, but are not limited to:

» Filing a waiver of domestic time limits on assessm&nder the domestic laws of many
States, the tax administration has a limited peoittime within which it may assess tax with
respect to a given taxable year (sometimes reféored a statute of limitations on assessment).
Taxpayers similarly have a limited period of timewhich they may object to or otherwise
challenge the actions of the tax administratioa @domestic forum. In many of these States,
however, the taxpayer and tax administration magetp extend the relevant periods. This
procedure may involve, for example, filing a requersa specific form with the tax
administration.

» Submitting a protective clainin some States, taxpayers may protect theirgigghtertain
domestic recourse procedures by filing a protedatigam before any applicable deadlines. A
timely claim may have the effect of keeping anylaaple periods of limitations open until the
claim is resolved or withdrawn. Protective claimayninclude, for example, a claim for refund
submitted to the appropriate administrative orgiadibody.

12



» Lodging an appeal with the appropriate administeatir judicial bodyIn some States,
taxpayers may protect their rights to certain ddro@glministrative or judicial procedures by
lodging an appeal with the appropriate body beéorgapplicable deadlines. As with a
protective claim, a timely appeal may have theatfté keeping any applicable periods of
limitations open until the appeal is resolved othrawn. Examples of such an appeal may
include an application to a tax administration’snaistrative appeals division or a petition or
other challenge filed with a domestic court.

69. Because Article 25, as drafted in most treatiessdmt compel the Contracting States to
reach agreement in the MARut only to use their best efforts to do so, ¢heill on occasion be
situations in which there is no MAP agreement betwine Contracting States. In such a situation,
a taxpayer that has not taken appropriate meatupstect its rights under domestic law will
have no further recourse.

70. A Contracting State should determine the procettube followed when a taxpayer has
invoked both the MAP and a domestic recourse praeedhs a general matter, most tax
administrations will deal with a taxpayer’s caséhia MAP or in a domestic forum (usually a
court), but not both at the same time: one proagébe suspended or put on hold pending the
outcome of the other.

71. A competent authority should therefore be ableforin taxpayers as to how it will handle
cases where a taxpayer seeks to obtain reliefghrbath the MAP and a domestic recourse
procedure.

72.  In some countries, a taxpayer may only invoke thiual agreement procedure once the
taxpayer has exhausted all domestic law reméddigsby waiving its rights of appeal or letting
time-limits for appealing lapse). This approaclsiputting the taxpayer in a position where no
solution will be found to its case if the competanthorities cannot reach an agreement.

73.  The practice followed by many countries, howewetpiallow the taxpayer to choose
whether the MAP or the domestic procedure will pextfirst. In this regard, it is important that
taxpayers be informed as to the potential consempseof pursuing a recourse through one process
rather than the other. The information concernirgprocedure to be followed and the
consequences of pursuing first either the MAP aneftic recourse will typically be explained in a
tax administration’s general procedures or insionst for requesting MAP assistance, or in other
appropriate public guidance. In particular, as ddielow, competent authorities that consider that
they cannot deviate from a domestic court decistoyuld ensure that taxpayers are informed of
that situation in advance.

74. In many countries, it is preferable to pursue th&RMirst and suspend the domestic law
recourse procedures. A MAP agreement will genegaibwide a comprehensive bilateral resolution
of the taxpayer’s case. A domestic recourse praegdiu contrast, will not provide a resolution in
both of the States involved, and may thereforetéaiklieve international double taxation. If the
competent authorities are able to reach agreeemigh the MAP and the taxpayer is satisfied
with the MAP result, the taxpayer will generallyeano further need for domestic recourse
procedures and these may then be terminated.\ifever, the proposed agreement reached through
the MAP is not satisfactory to the taxpayer, thepgger may be allowed to reject that proposed
agreement and resume the domestic recourse precetiitas been suspended (provided, of
course, that the taxpayer has taken appropriateuresito protect its rights to those remedies
under the applicable domestic law).

The situation is, however, different for treatikattfollow alternative B of Article 25.
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75.  The case may arise where a taxpayer who has suspendrt proceedings in a domestic
court requests to defer its decision whether tepica proposed MAP agreement until the court
delivers its decision Contracting States may be concerned about postii#egences or
contradictions between the decision of the coudttae MAP agreement. As a result, the
implementation of a mutual agreement should be itiondl on the taxpayer’s express acceptance
of the terms of the mutual agreement within a reabte period as well as the taxpayer’s
Withdrlglwal of any administrative or judicial prodaegs regarding the matters settled through the
MAP.

76. Different issues may arise in the reverse situdtiomhich a taxpayer decides to proceed
first with domestic recourses and the MAP is sudpedror put on hold (or the competent
authorities have not otherwise reached a MAP r¢isolu The most important of these issues is
that the tax authorities of a Contracting State w@ysider that they do not have the legal authority
through the MAP, to deviate from the decision afoanestic court. If this is the case, the decision
rendered by the domestic court will bind the tasnadstration of the State in which the decision
was rendered and prevent it from providing greagkef through the MAP. In such circumstances,
the competent authority of that State may be wstt| during the subsequent MAP, to trying to
obtain relief from the other Contracting State. Egvample, suppose that, following litigation
initiated by a State A company, a court of StateoAfirms a transfer pricing adjustment made by
the State A tax administration that increasesrtherne derived by that company from a non-arm’s
length transaction with a related company in SBateollowing that court decision, the competent
authority of State A will consider that the onlyrtg that it can do through the MAP is to seek to
have State B decrease the income of the State Baigyrby the amount of the adjustment and
refund its tax as appropriate.

77.  The tax administration of the other Contracting&taill not, of course, be bound by the
decision of a foreign court. Any relief provided thye other Contracting State in these
circumstances will necessarily depend primariltt@underlying merits of the taxpayer’s case,
not on the fact that domestic law constraints pmettee first Contracting State from providing
relief.

78. If a tax authority takes the position that it igddy bound to follow a domestic court
decision in the MAP, or that it will not deviatef a domestic court decision as a matter of
administrative policy or practice, it should infotaxpayers of this general policy so that they can
make an informed choice between the MAP and domestburse procedures.

79.  Audit settlements and unilateral Advance PricingaAgements may create similar issues
for the MAP.

80.  Audit settlements are a method used by many taxrasimations to close audit files

through an agreement with the taxpayer. Becauserépeesent the result of a negotiation process,
audit settlements will typically involve concessdoy both the tax administration and the taxpayer.
In order to ensure that an audit settlement reptssefinal resolution, one of the concessions
sometimes sought by tax administrations is to ihelin its terms a limit on further recourses by

the taxpayer, including recourse to the MAP. Asasequence, the tax administration that entered
into the settlement may be precluded from resoltimgugh the MAP any double taxation that

o See paragraph 9 of the Commentary on Article 2h@UN Model Tax Convention (quoting paragraph fithe

Commentary on Article 25 of the OECD Model Tax Cention). Paragraph 9 of the Commentary on Artidef
the UN Model Tax Convention sets out in full pagggts 7 through 49 of the Commentary on Article Pthe
OECD Model Tax Convention, noting their relevaneéight of the circumstance that paragraphs 1 aofi&ticle
25 of the UN Model Tax Convention reproduce thé it of paragraphs 1 and 2 of Article 25 of thE@D Model
Tax Convention.

A Contracting State’s implementation of an agreemeached through the MAP is discussed in section

2.4.8 below.
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may result from the settlement. In these circuntganthe domestic law of the other Contracting
State may also prevent its tax administration fpyoviding any double tax relief to the taxpayer
with respect to the tax paid to the first ContnagtBtate upon settlement of the audit.

81. Some tax authorities consider that taxpayers anddeninistrations should avoid the
inclusion of a waiver of the right to access the Rk audit settlements, especially where the case
involves an activity or transaction with potentia consequences in more than one jurisdiction. In
such circumstances, they are of the view thatiitappropriate to have two parties (the taxpayer
and one tax administration) not include the othgolved party (the other tax administration) in

the final resolution of the case. Some other tdkaities consider, however, that an audit
settlement may include in its terms a limit on fiert recourse to MAP by the taxpayer as the audit
settlement is opted for by a taxpayer after infatrdecision factoring potential risk of tax
consequences in the other jurisdiction. In sucle,das the sake of certainty, the tax authority
should make that policy public.

82.  Advance Pricing Arrangements (APAs) are a tool usethx administrations and

taxpayers to agree, in advance, on the tax coneegs®f a transaction or transactions between the
taxpayer and a related party in a different taisgliction. A unilateral APA involves only one of

the interested tax administrations and, accordijngly tax consequences of the relevant
transaction(s) in only one jurisdiction. A bilatefdPA, in contrast, involves the tax

administrations of both jurisdictions and is typig@oncluded through the MAP article of the
relevant bilateral tax treaty. It is therefore afdl@ddress the full scope of the transaction with
certainty and is more useful in addressing casesable taxation involving two countries.

83.  Unilateral APAs may prove useful in certain consgfor example, to avoid the cost and risk
of future transfer pricing disputes). The certaittgy provide, however, is limited, especiallytiét

tax administration of the other jurisdiction woldd expected to examine closely the transaction, or
type of transaction, at issue. In addition, taxpay@ve sometimes found that previously concluded
unilateral APAs have precluded them from obtaimelgef under the MAP from the country that has
granted the APA when they subsequently found themsasubject to double taxation.

84. Like an audit settlement reached in a potential MABe, a unilateral APA represents a
one-sided resolution of issues with tax consequeimcvo jurisdictions. In order to provide for a
bilateral resolution of these issues, where a §oreidjustment is made with respect to a transaction
or issue covered by a unilateral APA, some taxaitths consider that it is helpful for the

unilateral APA to be treated as the taxpayer’sdilposition and eligible for MAP, rather than as an
irreversible settlement.

2. THE MUTUAL AGREEMENT PROCEDURE

2.1 Whatisarequest for MAP assistance?

85.  Under Article 25 of the UN Model, a taxpayer whasmlers that the actions of one or both
of the Contracting States result or will resultaration not in accordance with the treaty may
request the assistance of the competent authorigsblve the case with a view to ensure taxation
in accordance with the convention. Such a taxpayeuest is referred to as a request for MAP
assistance.

86. Arequest for MAP assistance is the primary meagneliich a taxpayer may make a
competent authority aware that the actions of arfeoth of the Contracting States result or will
result in taxation not in accordance with the tyeRequests for MAP assistance are thus at the
origin of the large majority of MAP cases.
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2.2 How doesataxpayer makea MAP request? Format and content

87.  Arequest for MAP assistance generdliyust be made to the competent authority of a
taxpayer’s State of residence (see paragraph Itmle\25 of the UN Model).

88. In a context in which an adjustment made by oneti@oting State may potentially affect
taxpayers in both Contracting States, each offfieetad taxpayers may want to make a separate
request for MAP assistance to the competent atyhaoirits State of residence. For example, where
the State A tax administration makes a transfaingiadjustment with respect to a related party
transaction between a resident of State A andidenasof State B, the State A resident and the
State B resident may both wish to request MAP tssie from their respective competent
authorities. In such cases, the competent autesritiay agree to join the cases.

89. A taxpayer may also make a MAP request to the @otitrg State of which it is a national

in a case that falls under paragraph 1 of Artidéon-Discrimination) of the UN Model. Under
Article 24(1), nationals of a Contracting State may be subjected in the other Contracting State
to taxation or any tax-related requirement whicbtieer or more burdensome than the taxation and
tax-related requirements to which nationals of tiher State in the same circumstances are or
may be subjected. Thus, for example, where Statees not allow a deduction to an individual
State B national resident of State A in the samenaaas that deduction would be allowed to an
individual State A national resident of State Ag Btate B national may typically request MAP
assistance from the State B competent authority.

90. Article 25 of the UN Model does not itself set fortiles or other guidelines for the form in
which a taxpayer must present a request for MAB@s&e. As noted in paragraphs 45 and 46 of
the Commentary on the UN Model, each competentaiyimay prescribe whatever special
procedures it feels are appropriate or necessary.

91. In the absence of a special procedure, a taxpaggmpmesent its MAP case to the relevant
tax administration in the same manner that it waidd to present other tax- related objections to
that administration.

92.  Countries have found that use of the MAP may bewraged where the process of making
a MAP request is transparent and free of unnecefsamalities. Competent authorities that take
appropriate steps to develop guidelines and proesdor a taxpayer’s presentation of a MAP case
and to publicize this guidance may thereby endwattaxpayers are able to make full and effective
use of the MAP.

93. Competent authorities, in particular in developedrdries, may require a great deal of
information to consider and resolve appropriatelstain of the more common (and fact-intensive)
types of MAP cases (for example, transfer pricpgrmanent establishment, and residence cases).
In developing procedures for the presentation M request, a competent authority should
consider how to balance its need for informatiothwhe complexity of the issues in a particular
case and the burdens imposed on taxpayers to tctiikecequired information.

94, In a context in which a competent authority hasdeseloped a prescribed format for the
presentation of a MAP request, a taxpayer shouléigdly provide the following information (to
the extent relevant to the request) (see also pphg 22 ff. of the Commentary on Article 25):

1. The name, address, and any taxpayer identificationber of the taxpayer;

1 As noted under paragraph 9 of the Commentary oiclAr25 (quoting paragraph 19 of the Commentanjditle 25

of the OECD Model Tax Convention), however, Statay give taxpayers the option of presenting thases to the
competent authority of either State.
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10.

11.

12.

13.

14.

The name, address, and any taxpayer identificationber of the related foreign taxpayer(s)
involved (for transfer pricing cases);

The foreign tax administration involved and, ifexehnt, the regional or local tax administration
office that has made, or is proposing to makeatljastment(s);

The tax treaty article that the taxpayer assemgieing correctly applied, and the taxpayer’s
explanation of how it believes the article shoutditterpreted and/or applied;

The taxation years or periods involved;

A summary of the facts, including the structuregmi® and timing of all relevant
transactions and the relationships between relpéeties (the taxpayer should advise the
competent authority of how the facts may have chdrdyring or after the relevant taxable
period, and of any additional facts that come ghtliafter the submission of the MAP
request);

An analysis of the issues for which competent aitthassistance is requested and the relevant
legal rules, guidelines or other authorities (g any authorities that may be contrary to the
conclusions of the taxpayer’s analysis). The amglgBould address all specific issues raised
by either tax administration as well as the amouetated to the adjustment(s) (in both
currencies and supported by calculations, if appli);

For transfer pricing cases, any documentation requb be prepared under the domestic
legislation of the taxpayer’s State of residenckegre the volume of a taxpayer’s transfer
pricing documentation is large, a competent authonay determine that a description or
summary of the relevant documentation is acceptaiolé a detailed description of the
companies involved, including an analysis of tifigirctions and risks, to the extent relevant;

A copy of any other relevant MAP request and treoeisted documents filed, or to be filed,
with the competent authority of the other Contragti State, including copies of

correspondence from the other tax administratiopjes of briefs, objections, etc., submitted
in response to the action or proposed action otakeadministration of the other Contracting
State (translations of relevant documents may Hefuie and, where documentation is

voluminous, a competent authority may determing thalescription or summary of such
documentation may be acceptable);

A statement indicating whether the taxpayer oredecessor has made a prior request to
the competent authority of either Contracting Stai respect to the same or a related
iSsue or issues;

A schedule of the relevant time limits and statwielémitation in each jurisdiction (whether
imposed by domestic law or the tax treaty) wittpees to the taxable periods for which MAP
relief is sought (in cases of multiple taxpayersclhedule for each taxpayer);

A statement indicating whether the taxpayer ha&slfd notice of objection, notice of appeal,
refund claim, or any other comparable documentthree of the relevant jurisdictions;

A statement indicating whether the taxpayer’s retjie MAP assistance involves issues that
are currently or were previously considered bytéxeauthorities of either Contracting State as
part of an advance pricing arrangement, rulingsimmilar proceedings;

A copy of any settlement or agreement reached thighother jurisdiction that may affect the
MAP process (with a translation, if applicable);
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15. If the taxpayer has not already provided consené foerson to act as its authorised
representative, a signed statement that a repegisenits authorised to act for the taxpayer in
all matters connected with the MAP request.

16. The taxpayer’s view on any possible bases on wioichsolve the issues;
17. Any other facts that the taxpayer may considenvegle

95.  The taxpayer should attest to the accuracy and ledemess of the facts and information
presented in a MAP request in a signed statemepngzanying the request.

96. A competent authority will typically not chargeeeffor a MAP request, although there
may be fees associated with certain competent atytfionctions or activities, such as Advance
Pricing Arrangement programs.

97.  To the extent feasible, tax administrations maysaer it helpful to allow the electronic
submission of documents in the context of the MBRctronic submission may facilitate the
delivery of information to the two competent auilties as well as the connected burdens on
taxpayers.

98. A competent authority’s ability to understand, gsel and respond to a taxpayer’'s MAP
request will of course depend upon the qualityhefinformation available. A taxpayer that
provides accurate and complete information in &yrmanner will facilitate the resolution of its
case.

99. In addition, to the extent that a taxpayer providésrmation to both competent authorities
in the MAP proces¥. the taxpayer should ensure that it provides theesaformation to the two
competent authorities. Providing inconsistent arflicting information may provoke delays if it is
difficult for the two competent authorities to coteeagreement on a common understanding of the
underlying facts.

100. Some competent authorities may delay the acceptanoansideration of a MAP request
where a taxpayer has failed to provide requiredrinftion. In addition, in some Contracting States
the misrepresentation of facts or other materi@rimation may result in the denial of competent
authority assistance, under a Contracting Stataisedtic law, regulations, or other guidance.

101. Article 26 (Exchange of Information) of the UN Mddeithorizes the competent authorities
of the Contracting States to exchange such infoomas is necessary for carrying out the
provisions of the treaty. Article 26 thus expresslyhorizes the exchange of taxpayer information
between competent authorities to carry out the NdAd¥ided for by Article 25.

102. Paragraph 1 of Article 26 provides that any infalioraexchanged between the competent
authorities is required to be treated as secrftdrsame manner as if such information were
obtained under the domestic laws of the respe@omracting States. Competent authorities
should continually keep in mind their obligationsder Article 26, which is intended to supplement
the generally applicable confidentiality provisiafsContracting States’ domestic tax laws.

12 As noted in the quotation under paragraph 9 oftbmmentary on Article 25, however, States may taxpayers

the option of presenting their cases to the conmpetathority of either State.
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2.3  When can ataxpayer makea MAP request?
2.3.1 When can a taxpayer first make a MAP request?

103. Under paragraph 1 of Article 25 of the UN Modek thiggering event that permits a
taxpayer to make a MAP request is the notificatmthe taxpayer of the action by a Contracting
State that results (or will result) in taxation mmoeccordance with the provisions of the treaty. |
contrast, paragraph 3 of Article 25 does not prewdgoint at which a taxpayer may seek MAP
assistance with respect to the interpretation pliegtion of the treaty®

104. The term “action” in Article 25(1) is intended te interpreted broadly. “Action” refers to
any action or decision, whether of a legislativeegulatory nature, and whether taken with
reference to the specific taxpayer or of generpliegtion, that has as a consequence that the
taxpayer is or will be taxed in a manner contrarthie treaty?

105. A taxpayer may seek MAP assistance where taxatbmraccordance with the treaty is
probable, even if it has not materialised. The &ggp must demonstrate that such taxation is likely
to occur, regardless of whether an actual adjudtimenalready been made. The benefit of the
doubt should be given to the taxpayer.

106. In practice, a tax treaty will generally not prowichore specific guidance on the point at
which the MAP may be invoked. The broad languagarttle 25 of the UN Model appropriately
provides each Contracting State with a certaituldé to define this point, taking into account the
specific characteristics of its domestic tax sysgem its judgement regarding how the MAP will
best function.

107. As the language of the Commentary makes clearmgpetent authority’s determination of
the point from which the MAP may be invoked musgtinto account a number of different
considerations, including the competent authoriligtel of experience, its current and anticipated
MAP caseload, and the human and other resourcéalaeao the competent authority.

108. Many countries believe that MAP requests shoulthltiated as soon as it appears likely
that an issue will result in taxation contrarye televant treaty. Relevant tax administration
actions in the early stages of a dispute mighuithe] for example, notification of a proposed
adjustment or assessment, or the rejection ofgzateet protest to a proposed adjustment or
assessment. Early consideration of MAP cases nuilitdée the identification of pragmatic
solutions before the tax administration and th@aseer have devoted significant resources to
prepare the case.

109. Developing countries and countries in transitiapeeially those with more limited MAP
experience and/or competent authority resourceg, htavever, prefer that MAP requests not be
made until there is a more concrete possibilitiaghtion not in accordance with the treaty.
Depending on the characteristics of the particilaisystem, a concrete possibility of taxation not
in accordance with the treaty might be consideoeeiist, for example, when a taxpayer receives a
final notice of adjustment or assessment, or wharadjustment is sustained in an administrative
(non-judicial) appeals procedure.

110. Inany case, regardless of the point at which dmepetent authority determines it is

1 Given the nature of MAP requests under Article 25{@xpayers may reasonably be expected to make suc

requests before or soon after the taxpayer has tkiéng position with respect to the transactiaativity, or
situation affected by the relevant provision of tieaty.

See paragraph 9 of the Commentary on Article 2h®UN Model Tax Convention (quoting paragraph 2the
Commentary on Article 25 of the OECD Model Tax Cention).
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appropriate for a taxpayer to invoke the MAP, addministration should provide guidance to
taxpayers on this issue, preferably as part of rgereeral public guidance on the MAP process.

2.3.2  Are there time limits to request access to the MAP?

111. Under Article 25(1) of the UN Model, a taxpayer mpeesent its request for MAP
assistance to the competent authority within tlyesse's from the notification of the action resulting
in taxation not in accordance with the treaty. @lei25(3) does not provide any time limit for a
taxpayer to seek MAP assistance with respect tinteepretation or application of the treaty, but,
as noted above, such requests may likely occuréeiosoon after the taxpayer has taken a filing
position based on the relevant treaty provision.

112. A taxpayer may thus be denied access to the MA iArticle 25(1) case if the taxpayer
does not meet the timeliness requirement. Althdhgrspecific time limit(s) for making a MAP
request may vary from tax treaty to tax treaty, sganeral observations on the timeliness of MAP
requests under treaties based on the UN Modelaretineless appropriate.

113. The three-year time limit for presenting a MAP resjLis intended to establish a minimum
time period within which taxpayers must presenirthBAP requests. Contracting States may, of
course, agree to longer periods, or to forgo timméd, in the interest of taxpayers.

114. Determining whether a MAP request is timely regeimecompetent authority to decide
what constitutes the first notification of the actiresulting in taxation not in accordance with the
treaty. The term “notification” should typically lieerpreted in the manner most favourable to the
taxpayer.

115. In general, the time for presentation of a MAP esjshould begin to run only when the
taxpayer is notified of the tax administration antthat gives rise to the taxation at issue -ithat
when the taxpayer receives a notice of assessmeujustment, an official tax bill, or any other
official demand for the collection or levy of tax.

116. If the relevant tax is levied by the deduction afithholding tax at source, the time for
presentation of a MAP request should generallyrbegirun upon the payment of the income. If,
however, the taxpayer can demonstrate that itfiesame aware of the deduction at a later date,
the time limit for the taxpayer’s presentation dflAP request should be determined with
reference to that later date.

117. In contrast, where the relevant tax is levied tigioa self-assessment system, there will
typically be some form of notification effectingetiassessment, such as a notice of liability or of
denial or adjustment of a claim for refund. In saeeles, the time for presentation of a MAP
request should begin to run upon such notificatiather than beginning at the time when the
taxpayer lodges its self-assessed return. Where ihi@o such notification, the time of
“notification” should generally be considered tothe time when the taxpayer would be
reasonably be regarded as having been made awtire tafxation that is not in accordance with
the treaty.

118. Finally, in the case where the taxation not in agance with the treaty is the result of a
combination of actions or decisions taken in botimi€acting States, the time limit for presenting a
request for MAP assistance should generally beméted with reference to the notification to the
taxpayer of the last of the relevant actions oiigieas taken by either Contracting State.
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24  How doesthe MAP work?
2.41 Basics: A typical MAP case

119. The first stage of a typical MAP case begins whésxpayer contacts the competent
authority of its State of residence to requeststasce where the action of one or both of the
Contracting States results in taxation not in atance with the applicable tax tredtyin a transfer
pricing case, the taxpayer (or the related parthénother Contracting State) is also encouraged to
contact the competent authority of the other Catitng State and to provide it with the relevant
details of the MAP request.

120. The taxpayer’s request must be prepared and pegsentaiccordance with the instructions
and other guidance provided for this purpose byé¢he/ant competent authority. In the absence of
any such guidance, the taxpayer should generadlyemt its request to the competent authority of
its State of residence in the same manner as ikdyesent any other objection or protest to the
tax administration.

121. The taxpayer's MAP request should in all casesrilesm detail the relevant facts and
circumstances, the procedural situation of the,@se the issue(s) in connection with which
competent authority assistance is requested.

122. Following the submission of the MAP request, tredence State competent authority
should confirm to the taxpayer that the requestie@s received and advise the other competent
authority of the request.

123. The competent authority must also examine the doeassure that it is acceptable before
any consideration of the substantive issue(s) ddigethe taxpayer. This initial review will involve
the following determinations:

. Was the MAP request submitted in accordance wighigable guidance

Although competent authorities should ideally see&void undue formality in the MAP
process (especially in the case of an unsophistidaixpayer), a taxpayer should prepare and
submit its MAP request according to the procedestablished by a Contracting State’s
domestic law, regulations, and/or any other appleguidance. Such procedures may
include, for example, guidelines for the formatd¥IAP request or the requirement of a
signed taxpayer statement that the MAP requespwegsared under penalties of law.

. Does the MAP request contain sufficient facts atgioinformation to understarahd evaluate
the taxpayer’s claif

The MAP request should, at a minimum, present ladescription of the relevant facts
and circumstances and the basis for the taxpagkis of taxation not in accordance
with the treaty. Although a competent authority mraguently ask a taxpayer to provide
additional information, the MAP process is mostioght if a taxpayer submits a
complete initial request. To this end, it is usefai competent authority guidance
regarding the MAP to include a description of thvimation required to be submitted
in a MAP request (for example, in the form of aattiist).'®

. Is the taxpayer’s claim timePy

As discussed above, a competent authority shoufshedéwithin the framework of

As noted in section 1.2.1 above, most disputasatise under tax treaties are Article 25(1) cases
See section 2.2 above.
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Article 25 of the relevant tax treaty) the specpgmnt from which a taxpayer may invoke
the MAP - that is, when a taxpayer's case may loaidit to the MAP. A competent
authority may determine that the taxpayer's MAPuexsy is premature - and thus
unacceptable - if, for example, international deutdxation will arise only upon the
occurrence of uncertain or remote future eventsoARrticle 25(1) of the UN Model
requires that a taxpayer file a MAP request witlhiree years of the notification to the
taxpayer of the action that results in taxationin@ccordance with the treaty. The MAP
request should accordingly set forth facts to destrate that the request was made
within the applicable time limit(s), if any, proed by the treaty and/or by a Contracting
State’s domestic law and regulations.

124. The competent authority should promptly notify thepayer whether its MAP request will
be accepted. In the event that the MAP requesitiaccepted, the competent authority should
ideally inform the taxpayer of the reason(s) fa thjection.

125. In a scenario in which a rejected MAP request tshraored altogether (for example, by a
time limit), the competent authority should inde&b the taxpayer how it might perfect its MAP
request and/or invite the taxpayer to re-submilvifsP® request at a later time (for example, when
the taxpayer’s claim is timely).

126. The competent authority must then answer someiadditquestions to determine how it
will approach the taxpayer’s case:

. Has the taxpayer pursued domestic law remediedditian to the MAP

As discussed above, how domestic law remediestenAP interact is generally
determined in each Contracting State by that $tatefnestic law and administrative
procedures. The tax treaty itself is typically silen this point. A MAP request should
accordingly indicate whether the taxpayer has mdsther administrative or judicial
remedies, in either Contracting State, in additmthe MAP.

The competent authority uses this information ti@ieine how the taxpayer’s case will
move forward from a procedural perspective. Thoasekample, where a Contracting State
does not allow the simultaneous considerationtakpayer’s case in both the MAP and a
domestic forum, the competent authority can deteemihether one process should be
suspended or put on hold pending the outcome afttier process.

. Has there been a decision, a settlement, or arer oéisolution with respect to thaxpayer’s
case in any domestic forum utilized by the taxpayer

The information recommended to be provided withARMequest includes an indication
whether domestic law remedies pursued by the tamtsgve resulted in a decision, a
settlement, or any other resolution. As discusbede, a tax administration may consider
that it does not have the legal authority to deviedm the decision of a domestic court in
the MAP. Accordingly, depending on a Contractingt&t domestic law and procedure, a
court decision (or other similar resolution of ggayer’'s case in a domestic forum) may
limit the scope of the relief a competent authastgble to provide in a particular case.

127. After answering these questions regarding the phaee situation of the taxpayer’s case

and the limits (if any) on the scope of possible R#elief, the competent authority of the

taxpayer’s State of residence will proceed to aersihe substantive issue(s) presented in the MAP
request.

128. Where the competent authority determines thatakeayer has a valid claim and that the
taxation not in accordance with the treaty is (lmo¥e or in part) the result of the action of that&t
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of residence, the competent authority may be abpedvide relief unilaterally - that is, without
involving the other competent authority. In thigsario, the competent authority should provide
the appropriate relief with all possible speed.

129. Where the taxation not in accordance with the yresathe result of the action of the other
Contracting State (or the competent authority eftdxpayer’s State of residence is otherwise
unable itself to provide satisfactory relief), gecond stage of the MAP process begins. The
competent authority of the taxpayer’s State ofd@sce initiates contact with the other competent
authority to endeavour to resolve the matter byusiagreement.

130. This contact with the other competent authorityustidake place as soon as practically
possible. It may typically occur using an openieigdr or other similar document containing basic
information about the MAP case. The other compedattiority should confirm its receipt of the
opening letter and, after a preliminary review,dage whether it agrees to initiate MAP
discussions.

131. Where the competent authority of the other Conirgcstate agrees to discuss the case in
the MAP, both competent authorities will procee@oin-depth analysis of the merits of the case
and the issues presented, in preparation for tatelal discussion of the case.

132. The framework for this analysis and discussioreisagally provided by a position paper
prepared by one of the competent authorities. Tsitipn paper is typically prepared by the
competent authority of the Contracting State thakthe action(s) that led to the taxation that is
alleged to be contrary to the treaty. In a moregemMAP case, the other competent authority
should prepare and present a reasoned rebuttad initial position paper.

133. When the competent authorities are ready to disaugA\P case, their discussions may

take place using a great variety of methods - f@ele, by correspondence, by telephone or
video conference, or in face-to-face meetings. Ddpg on the complexity of the issues

involved, the competent authority negotiations nmacur in a series of meetings or other

consultations. The MAP discussions may also leagdqoests for additional information or other

clarification from the taxpayer.

134. As with other aspects of the MAP, Article 25 of til Model is silent with respect to how
Contracting States will conduct their MAP negotias. Under Article 25(4), the Contracting
States are directed to develop appropriate bilapeogedures to implement the MAP. Such
procedures include procedures for the notificatind discussion of MAP cases.

135. As explained in paragraphs 20 to 46 of the Comnngmta Article 25 of the UN Model, the
procedures developed for the conduct of the MARIkhtake into account, among other
considerations, the experience of the respectiugetent authorities, their current and anticipated
MAP caseload, and the resources available to thmpetent authorities. The MAP process should
avoid unnecessary formality and promote forthridjstussion and a collaborative approach to
issue resolution. Competent authorities should ialffssm taxpayers of the procedural details of the
MAP, ideally as part of more general public guidana the MAP.

136. Following a thorough discussion, the competentauitibs will generally come to an
agreement on a mutually acceptable resolution. Wpaching an agreement, the competent
authorities usually memorialise its details in mitialled summary record that describes the method
of relief (for example, an adjustment to incomei@dit), the extent to which each Contracting
State will provide relief, the timing of relief, dmny other important details (such as the treatmen
of amounts repatriated in connection with an adjestt to income).

137. The residence State competent authority then estifie taxpayer that a MAP agreement
has been reached and provides the taxpayer wighglanation of its details. Depending on the
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effect of invoking the MAP in the relevant Contiagt State'’ the taxpayer may have the option to
accept or reject the MAP resolution. In the typicade in which the taxpayer accepts the MAP
resolution, the summary record is generally folldisy an exchange of letters that formalises the
agreement between the competent authorities.

138. Following the formal exchange of letters, the cotapeauthorities take steps as
appropriate to implement the relief provided fotheir agreement.

139. In a simple case in which the competent authofityn@ Contracting State agrees to
provide correlative relief with respect to an atljuant initiated by the other Contracting State,
such relief will generally be provided in the fiddbntracting State through a corresponding
adjustment - that is, an adjustment by the firstt@ting State that offsets, in whole or in ptrg
other Contracting State’s initial adjustment.

2.4.2  Other barriers to access to the MAP: fraud, grossgtigence, wilful default and tax
avoidance

140. Paragraph 3 of Article 9 is relevant in discusdiagriers to MAP. That paragraph provides:

The provisions of paragraph 2 [of Article 9] shadit apply where judicial,
administrative or other legal proceedings haveltegdin a final ruling that by actions
giving rise to an adjustment of profits under paapd 1, one of the enterprises
concerned is liable to penalty with respect todragross negligence or wilful default.

141. Under specific conditions, paragraph 2 of Articlelfiges one Contracting State (State A)
to make a correlative adjustment with respect $adie A enterprise where the other Contracting
State (State B) has made a transfer pricing adpretmith respect to a related State B enterprise.
Where paragraph 3 of Article 9 applies, howeveaiteSA no longer has an obligation to make such
an adjustment with respect to the State A entexanigl the taxpayer may not initiate the mutual
agreement procedure under Article 25, paragraphotder to request such corresponding
adjustment. However, the taxpayer may initiatenttutual agreement procedure where the
taxpayer considers that all the conditions provitdedn paragraph 3 are not met or that the
adjustment of profits is not in accordance withggaaph 1.

142. State A may determine in particular circumstanbesit is appropriate to consider
providing MAP relief even in a case where paragraglpplies. Consistent with the Commentary
on Article 25 noted above, many countries wouldseder the provision of such relief to be within
the scope of, and authorized generally by, Artd8eParagraph 8 of the Commentary on Article 9
states that Member countries may consider the équaalties that apply in Article 9(3) cases to
be too harsh, a factor that could make them condidd® access potentially appropriate. In any
case, this paragraph of the Commentary on Articés8 notes that these cases “are likely to be
exceptional and there would be no application afifde 9(3)] in a routine manner”.

143. In practice, some competent authorities have refts@rovide relief where the adjustment
underlying a taxpayer’'s MAP request is based upoardi-avoidance provision in their countries’
domestic laws (for example, a thin capitalisatioovgsion) even where a tax convention does not
provide expressly that MAP assistance will not bevjgled in such circumstances. If such cases are
accepted for MAP consideration, these competemiogities may do no more than forward the
cases to the other competent authority, which rmag provide correlative relief at its discretion.

144. This approach may likely not lead to a satisfactesolution. Moreover, even where a tax
treaty specifically provides for the applicationso€ontracting State’s anti-avoidance provisions,
Contracting States should carefully examine whetneir application in a particular case is in

1 See the discussion in section 2.4.3., below.
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conflict with other provisions of the relevant tazaty.

145. Competent authorities may also decide not to ac¢mtpayer's MAP request (or not to
provide relief) for other policy reasons, or be@adax administration would like a judicial
precedent with respect to a specific issue.

146. Some of these barriers to the MAP may be incongistéh a Contracting State’s
obligation under Article 25 of the UN Model to emdeur to resolve through the MAP all
“justified” taxpayer objections to taxation notancordance with the treaty. These barriers may
also likely conflict with a Contracting State’s neageneral obligations under the international law
of treaties:® They are certainly inconsistent with the genepiitsand purpose of the MAP.
Contracting States should accordingly not raisé fzgriers to access to the MAP without careful
consideration.

2.4.3 What is the effect of invoking the MAP?

147. An aspect of the MAP that is closely linked to thlationship between the MAP and
domestic law’ - and with respect to which Article 25 of the UNotiel is silent - is the legal
effect of the taxpayer’s invocation of the MAP.

148. In general, a mutual agreement is conditioned eratiteptance by the taxpayer of the
mutual agreement. If the taxpayer does not actejpiei mutual agreement does not come into
effect and each Contracting State will tax accaydmits understanding of the relevant facts and
how it understands the treaty to apply with respethose facts.

2.4.4 What is the taxpayer’s role in the MAP?

149. Article 25 of the UN Model provides that a taxpayeay present a MAP request, but
does not otherwise provide for taxpayer particgpatn the MAP. Contracting States may,
however, provide for a taxpayer role in the MAPsuant to the directive contained in paragraph
4 of Article 25 to develop, through competent autiya@onsultations, “appropriate bilateral
procedures, conditions, methods, and techniquegh&mimplementation of the MAP.

150. In practice, the taxpayer’s role in the MAP is tyglly determined by domestic law (or
other guidance) in the taxpayer’s State of residean how to seek MAP assistari¢dlthough
domestic procedures for MAP access will necessaaty to a greater or lesser degree, the
following general comments may be made with respmetite taxpayer’s role in the MAP.

151. The taxpayer’s primary role in the MAP is to pravithe competent authority of its State of
residence with complete and accurate informati@hdotumentation in a timely manner. The
taxpayer should promptly advise its competent aitthof any material changes in the facts and
circumstances relevant to its case, as well asiamyfacts and information that emerge subsequent
to the taxpayer’s prior submissions. The taxpakeukl similarly provide complete and timely
responses to any competent authority requestgfitienal information. The competent authority

18 See Articles 2¢“Pacta sunt servanda"and 27 (Internal law and observance of treatief)eVienna

Convention on the Law of Treaties (United Natioh®aty Seriesyol. 1155, p. 331). Article 26 of the Vienna
Convention provides that every treaty is bindinglua parties thereto and must be performed by thegnod
faith. Article 27 of the Vienna Convention providdst a party to a treaty may not invoke the priovis of its
internal law as justification for its failure tonherm under a treaty.

19 See section 1.4 above.

0 A Contracting State may generally prefer to applysame procedures to all resident taxpayers spbiiiP

assistance, regardless of the applicable tax tregttyer than to develop specific procedures forfvi&cess under each
individual tax treaty. This policy may facilitatee administration of a competent authority’'s MARdtion and assure
the uniform treatment of taxpayers (with respecdoess to the MAP).
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may also ask the taxpayer for assistance in irgérg the information provided including:
economic models and legal memoranda justifyingdikpayer’s application of the arm’s length
standard.

152. The taxpayer should additionally make certain thatinformation provided to both
competent authorities is consistent and free oflicte A taxpayer will generally not itself prowvad
information connected with a MAP request directifttie competent authority of the other
Contracting State. Rather, the competent authofitiie State of residence will typically provide
such information to the competent authority ofdlfger Contracting State, under the authority of
Article 26 (Exchange of Information) and as parthe bilateral procedures developed for the
conduct of the MAP.

153. Circumstances may arise, however, where a taxpayevolved in the preparation of
information that is provided separately to both peient authorities. For example, where a MAP
request regards a transaction with a related jrattye other Contracting State, and the related
foreign party itself makes a MAP request to theepttompetent authority, the taxpayer may often
be involved in the preparation of information ocdments that are presented to the other
competent authority.

154. Competent authorities may permit taxpayers to ptdseefs or make presentations to both
competent authorities as part of the MAP proceks. material presented may in some cases also
include taxpayer proposals for the resolution bfAP case. Providing taxpayers with appropriate
opportunities to present relevant information melptboth competent authorities to reach a
common understanding of the facts and issues, iedlyen particularly complex MAP cases, and
thereby improve the functioning of the MAP.

155. In general, taxpayers have no further direct ingoient in the consultation between the
two competent authorities. Many Contracting Statgsrd MAP consultations as a confidential,
government-to-government process in which taxppgéicipation would be barred or otherwise
inappropriate.

156. In addition, the MAP is a bilateral process in whimoth parties share common interests:
the resolution of international double taxation #mel correct interpretation and application of the
tax treaty. A taxpayer’'s main interest, in contrasti generally be to minimize, over time, its
worldwide tax liability. Direct taxpayer involvemeim competent authority negotiations could thus
reasonably be expected to extend or distort the drdieess.

157. Even though a taxpayer will usually not be direatlyolved in MAP discussions, the
competent authority to which its MAP request wasmnsitted should regularly communicate with
the taxpayer regarding the status of its caseladelevant consultations. Such communications
may encourage taxpayer cooperation with the MAPdkample, the prompt submission of
additional information or documentation, when nseeg) and should also improve the overall
transparency of the MAP process.

2.45 How does the competent authority analyse and evedumMAP case?

158. A competent authority’s evaluation of a MAP cas# usually begin when the competent
authority receives the taxpayer's MAP request &iedsupporting documentation. As discussed
above, the competent authority must first makeestiold determination whether it will accept the
case for MAP consideration. The competent auththigy evaluates the procedural situation of the
case and the scope of the relief potentially algléo the taxpayer. Following these first steps, t
competent authority proceeds to a substantive aisaty the facts and issues presented in the MAP
request.

159. Where the competent authority is able to resoleeMP case unilaterally, there is, of
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course, no need to involve the competent authofitiie other Contracting State.

160. Where, on the other hand, it is necessary to tritiateral consideration of the case in the
MAP, the competent authorities of both Contractitates must necessarily conduct their own
substantive analyses. For this purpose, it is ofiénental importance that both competent
authorities are working with the same set of facts.

161. The competent authority that initiates the MAP adtation process should provide the
other competent authority with all of the relevéatts and information submitted by the taxpayer
with the MAP request. Taxpayer involvement (formgée, in the form of a presentation to both
competent authorities) may also assist the compatehorities in arriving at a common
understanding of the facts. Once the competenbatifs agree on the facts of a MAP case, their
analysis will turn to the proper interpretationtloé tax treaty and its application to the taxpayer’
facts.

162. The end result of each competent authority’s amalgsa reasoned and principled position
on how the MAP case should be resolved. Each campauthority should be prepared to
articulate in a clear manner the domestic law Hasiany relevant tax administration’s action
taken with respect to the taxpayer and, more inaptlst, how such action is consistent with the
terms of the tax treaty.

163. The key point of reference for purposes of the ceteyut authorities’ analysis is the body of
law that the two Contracting States have in comniomiax treaty itself; any agreed-upon
memorandum of understanding or joint technical @xation of the treaty; and any relevant model
tax treaties (such as the UN Model), together wigir commentaries.

164. Although the specific manner in which each compiegethority presents its respective
position will be determined by the bilateral progests developed by the Contracting States for the
implementation of the MAP, at least one of the cetept authorities will typically prepare a
position paper setting forth its analysis and cosions.

2.4.6 How do the competent authorities interact in a MATase?

165. How the competent authorities interact in a MAPedador the most part determined by
the specific bilateral procedures they developatwycout their MAP function. Article 25 of the UN
Model does not provide guidance on how MAP consolta should be conducted although, as
noted above, paragraph 4 of Article 25 directsctirapetent authorities of the Contracting States
jointly to develop appropriate bilateral proceduiesmplement the MAP.

166. Article 25 provides considerable latitude to thentCacting States to create a procedural
framework for the MAP that takes into account thegiecific circumstances and preferences. The
Commentary on Article 25 of the UN Model contaihs following useful discussion in this
regard:

36. The competent authorities will have to decide hbowirt consultation should
proceed once that part of the procedure comesjmoation. Presumably, the nature
of the consultation will depend on the number ahdracter of the cases involved.
The competent authorities should keep the conguitgirocedure flexible and leave
every method of communication open, so that thénateappropriate to the matter at
hand can be used.

37. Various alternatives are available, such as infbrneansultation by
telecommunication or in person; meetings betweehrieal personnel or auditors of
each country, whose conclusions are to be accaptedtified by the competent
authorities; appointment of a joint commission &rcomplicated case or series of
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cases; formal meetings of the competent authoritiggerson etc. It does not seem
desirable to place a time limit on when the competithorities must conclude a
matter, since the complexities of particular casay differ. Nevertheless, competent
authorities should develop working habits that@meducive to prompt disposition of
cases and should endeavour not to allow undue .delay

167. As noted in paragraph 42 of the Commentary on k26 of the UN Model, the
competent authorities should make public, in aspgieta a manner as possible, the procedures they
have adopted for the conduct of the mutual agreeprecedure.

168. The framework for the MAP consultation in a spexdase is typically provided by a

position paper prepared by one of the ContractiaieS. As already explained, a position paper is

a document that sets out a detailed descriptidheofelevant facts and issues, frames the questions
to be resolved, and presents reasoned proposdtssioresolution.

169. The position paper will generally be prepared ydbmpetent authority of the Contracting
State that took the action(s) that led to the iarahat the taxpayer alleges to be contrary to the
treaty, regardless of the competent authority twhvthe taxpayer made its MAP request. The
preparation and transmission of position papegeierally regarded as a matter of priority because
of their important role in facilitating meaningMAP discussions - and thus the timely resolution
of a MAP case.

170. A position paper should generally contain the felltg relevant information:

1. The name, address, and taxpayer identification murfibany) of the taxpayer making the
MAP request and of related persons in the othetr@cting State (if relevant), and the basis
for determining the association;

2. Contact information for the competent authorityi@#l in charge of the MAP case;

3. A summary of the issue(s) presented, the releats$ fand the basis for the tax
administration action that is the subject of the R#equest;

4.  The taxation years or periods involved;
5.  The amount of income and the relevant tax for ¢axhble year, if applicable;

6. A complete description of the issue(s) presenteslreélevant tax administration actions and
adjustments, and the relevant domestic laws aatitegticles;

7. To the extent relevant and appropriate, calculatemmd supporting data (which may include
financial and economic data and reports relied upothe tax administration, as well as
relevant taxpayer documents and records); and

8.  For transfer pricing casés,

(i)  An analysis of characteristics of property or seesi of functions and risks, of
contractual terms, of economic circumstances armisiness strategies;

(i)  An outline of comparable transactions and methddslusting for differences, if
relevant;

21 Where the volume of a taxpayer’s transfer pricinguimentation is large, a competent authority may

determine that a description or summary of theveelfedocumentation is acceptable.
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(iif) A description of the methodology used to make tjesiment(s); and

(iv) An explanation of the choice of the methodologydusemake the adjustment(s),
including why the tax administration believes thethodology chosen is best-suited to
achieve an arm’s length result; identificationted tested party, if applicable; and an
industry and functional analysis (to the extent tha relevant studies are not included
in taxpayer documentation required to be preparetuthe domestic legislation of
the taxpayer’s State of residence).

171. Following its review of the position paper, the@tlcompetent authority may request
additional information and/or clarification withgect to the information presented.

172. In addition, depending on the complexity of thai&(s), the other competent authority may
itself prepare a rebuttal or response paper. Thittewrexchange of positions may help to focus the
competent authorities on the precise area(s) afjdiement and thereby make their MAP
consultations more productive.

173. Where the other competent authority prepares atadlmr response paper, the paper may
be most useful if it contains the following infortitan:

1. Anindication whether a view, resolution, or propdselief presented in the initial
position paper can be accepted;

2. Anindication of the areas or issues where the @temt authorities are in agreement
or disagreement;

3. Requests for any required additional informatiomlarification;

4. Other or additional information considered relevianthe case but not presented in the
initial position paper; and

5. Alternative reasoned proposals for resolution.

174. In practice, competent authorities may conductr ttiscussions and consultations using
many different means, including letters, facsimikdectronic mail, telephone and video
conferences, and face-to-face meetings.

175. Face-to-face meetings may in many circumstancéséomost effective manner to reach a
resolution in a MAP case because they oblige eastpetent authority to develop and present a
reasoned position by a set deadline. They mayfafter a more candid and collegial discussion.
The effectiveness of face-to-face meetings is &rrédnhanced when such meetings involve
competent authority officials who are themselvebhatized to resolve MAP cases.

176. Of course, Contracting States must determine hattbeconduct their MAP consultations
in the context of their bilateral relationship, itak into account factors such as the specific
characteristics and experience of each competémbty, available resources, and the expected
MAP caseload. Regardless of the means of conguitaliosen, competent authorities should be
encouraged to maintain open lines of communicatiooughout the MAP process, with a view to
clarifying issues and facts and thereby moving MyaBes to resolution with all possible speed.

177. In some circumstances, the competent authoritigswigh to memorialize the bilateral
procedures they develop for the conduct of the NtA®e form of a memorandum of
understanding (MOU) or other published guidances ghidance may be broadly applicable (for
example, establishing general objectives or tinaslifor all MAP cases) or concern a specific sub-
set of MAP cases (for example, clarifying documgaterequirements for transfer pricing cases).
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178. MOUs promote a consistent approach to MAP casesdwaince the MAP process,
especially where they free the competent autheritdocus on substantive (rather than
procedural) issues or provide guidelines for furihrecess improvements. In addition, the
publication of MOUs or other similar guidance entestransparency and improves taxpayer
understanding of the MAP process.

2.47 What happens when the competent authorities reachagreement?

179. As noted above, when the competent authoritiediragoeement in a MAP case, they will
typically memorialise its details in a written sumuy describing the method of relief, the extent to
which each Contracting State will provide reliéfe timing of relief, and any other details.

180. The relevant competent authority - that is, the petant authority to which the taxpayer
presented its MAP request - then notifies the tggpthat a MAP agreement has been reached and
explains the details of the MAP resolution.

181. A competent authority must determine for itself thenner in which it informs a taxpayer
that a MAP agreement has been reached, as wélédewvel of detail provided in its explanation of
the proposed resolution. The summary of the MAR@ment provided to the taxpayer may
typically take the form of a closing letter andéor oral presentation in the context of a closing
meeting. Regardless of the method chosen, the demtpeuthority should ideally explain to the
taxpayer the rationale for the MAP resolution.

182. Once presented with the terms of the agreementhedao the MAP, the taxpayer may
have the option to accept or reject the MAP regmiff

183. Although taxpayers may often be permitted to regeBtAP agreement, they are generally
not permitted to accept the MAP agreement onlyairt pthat is, only with respect to certain issues
or certain taxable periods - unless both competetitorities agree to such a partial acceptance.
Particularly in more complex cases, it may be uaptable to the competent authorities to separate
a MAP resolution into its component parts, givest tifie resolution, as a whole, represents a series
of compromises and concessions by both competémb@iies based on the totality of the facts

and circumstances.

184. Where the taxpayer accepts the MAP resolution, sackptance must typically be
communicated to the competent authority in writifilge relevant competent authority may also
ask the taxpayer to withdraw formally any domestgections that were suspended or put on hold
pending the outcome of the MAP process and/or teeagot to pursue any other forms of relief
with respect to the same issue(s) and taxablegysiio

185. The competent authorities’ initial summary recardhien generally followed by an
exchange of letters formalising the MAP agreemBepending on the specific procedure
developed between the two competent authoritigsgttchange of letters may occur before, or
following, the taxpayer’s acceptance of the terifnhe MAP resolution.

186. In all cases, the exchange of letters should igeaitur shortly following the conclusion of
the MAP discussions. This will assure that theelstaccurately reflect the competent authorities’
agreement. Then, as discussed below, the comeitrdrities will arrange as appropriate to give
effect to the MAP agreement in their respectivésilictions.

187. Where the taxpayer rejects the MAP resolutionctirapetent authorities may consider the

22 See the discussion of the effect of invoking theMiA section 2.4.3 above.
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case closed. At this point of the MAP, the competenhorities may also determine that it is
appropriate to consider any alternative proposébfsiesolution presented by the taxpayer before
the MAP case is definitively closed.

188. The competent authority to which the MAP requess sigbmitted should formally advise a
taxpayer that has rejected a MAP resolution wheMAP case has been closed. To the extent that
the taxpayer has taken steps to protect its rightgek relief in a domestic court or administmativ
appeals process, the taxpayer may then proceegildtaelf of those procedures. There is, of
course, no guarantee that any domestic law recpuosedure will relieve international double
taxation or otherwise resolve the issue(s) thainpted the MAP request in a taxpayer-favourable
manner.

189. In some circumstances, a competent authority ageeeim an important area may
reasonably be considered to provide a more gemglightion of the Contracting States’ views on a
particular issue. Paragraph 43 of the Commentar&rtiole 25 of the UN Model advises that
competent authorities should develop appropriategaiures to publish such determinations
(keeping in mind the need to maintain the confiddity of taxpayer-specific information).

190. The MAP is most likely to produce an agreement ihatisceptible to providing public
guidance when the matter resolved is a generatiqnesf interpretation or application (that is, a
case described in the first sentence of Article8p58uch a MAP agreement might concern, for
example, the definition of a term used in the yreat a process used to apply the treaty (for
example, a certification process used to determimether a person is a resident of a Contracting
State or otherwise entitled to the benefits ofttkaty).

191. In the majority of MAP cases, however, the agredmegiched by the competent
authorities is based on a taxpayer’s specific fantscircumstances and is generally not intended
to establish a precedent, whether with respectiterdaxpayers or even with respect to the same
taxpayer in different taxable years. In practibe, letters exchanged by the competent authorities
to formalise a MAP agreement may often containxgress Statement that the agreement has no
precedential value.

2.48 How is relief implemented?

192. Following the competent authorities’ exchange tiehs and the taxpayer’s acceptance of
the MAP agreement, each competent authority mlsstttee appropriate steps to implement the
relief provided for in the MAP agreement, pursuanthe authority granted by Article 25 and any
applicable provisions of a Contracting State’s dsticdaw. The implementation of the MAP
agreement should take place with all possible speed

193. The specific steps taken to implement a MAP agrexmvél, of course, depend upon the
nature of the relief to be provided to the taxpayer

194. In certain MAP cases, implementation of relief maguire no more than a refund of tax by
one of the Contracting States.

195. For example, a MAP case may concern the propefatihholding tax on a dividend,
interest, or royalty payment made by a resider8tafe A to a resident of State B. The competent
authorities may agree in the MAP that State A sthowit have levied withholding tax at the rate
provided by State A domestic law, but rather atithieer rate provided in the applicable article of
the State A-State B tax treaty. Relief would bevfated to the State B resident through a refund by
State A of the tax withheld in excess of the ratevjgled in the treaty.

196. A second example is provided by a permanent estabknt case. The competent
authorities may agree in the MAP that a State A&rgmise did not have a permanent establishment
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in State B and, accordingly, that the State A gmige should not have been subject to State B tax
with respect to certain business income, undebtisiness profits article of the State A-State B tax
treaty. Relief would be provided to the State Aegntise through a refund of the State B tax on the
relevant business income.

197. In other MAP cases, the competent authority of ©oetracting State agrees to provide
correlative relief with respect to an adjustmeitiated by the other Contracting State. Such relief
will generally be provided in the first ContractiBgate through a corresponding adjustment - that
is, an adjustment by the first Contracting Stage difsets, in whole or in part, the other
Contracting State’s initial adjustment.

198. For example, assume a State A transfer pricingsament that increases the income
derived by a State A company from a non-arm’s leniginsaction with a related company in State
B. If the State B competent authority agrees thinaing MAP to provide correlative relief with
respect to the State A adjustment, it will typigadtovide such relief though a corresponding
adjustment that decreases the income of the Steteripany, for the relevant taxable period, in the
amount of the State A adjustment. In this contiyd,State B corresponding adjustment may result
in a refund of State B tax.

199. Paragraph 44 of the Commentary on Article 25 ofUheModel provides additional
examples of the procedures required to implemédfardnt types of MAP relief in connection with
a transfer pricing adjustment. If we again assurBéate A transfer pricing adjustment that
increases the income derived by a State A compamny & non-arm’s length transaction with a
related company in State B, these examples maljulserated as follows:

(i) State A may consider deferring the tax paymentadua result of its adjustment or even
waiving the payment if, for example, payment omigiursement of an expense charge by the
State B company is prohibited at the time becafisemency or other restrictions imposed
by State B.

(i) State A may consider steps to facilitate carryingtbe adjustment and payment of a
reallocated amount. For example, the State B coynpety be allowed, for State A tax
purposes, to establish in its books an accountippaya favour of the State A company in
the amount of the State A adjustment, and the 3tatampany will not be subject to a
second State A tax on the establishment or payofaéhe amount receivable. The payment
of the account receivable by the State B companuldralso not be considered a dividend
by State B.

(i) State B may also consider steps to facilitate gagrgut the adjustment and payment of a
reallocated amount. This may, for example, invok@ognition of the payment made as a
deductible item for State B tax purposes. Sudbssiee generally a part of the State B
correlative adjustment.

200. From a practical standpoint, the implementatioMa&P relief will generally require the
competent authority to direct the appropriate congpo of the tax administration to take one or
more specific actions with respect to the taxpasiech the payment of a refund or the adjustment
of the amount of tax due from the taxpayer or ateel party. How this will occur will depend upon
the specific unilateral procedures developed byctmpetent authority for this purpose, as well as
the division of responsibilities and functions viitlthe tax administration.

201. Paragraph 2 of Article 25 of the UN Model providleat any agreement reached through
the MAP shall be implemented notwithstanding ametiimits in the domestic law of the
Contracting States, such as time limits relatingdustments of assessments and tax refunds.

202. In practice, however, the domestic laws of cer@amtracting States may limit the ability
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of the competent authority to implement MAP relieflisregard of domestic law time limits. As a
result, some tax treaties do not contain a prowisimilar to the second sentence of Article 25(2).

203. Some tax treaties may, for example, provide thaPMalief will only be implemented to
the extent consistent with domestic law time lim@ertain other tax treaties provide that a
Contracting State will be obliged to implement a MAgreement after a domestic law time limit
has passed only if the Contracting State has besied of the MAP case within a specified
time period (for example, within a specific numbéwears from the end of the relevant taxable
period).

204. Inlight of these potential differences from the Wddel, taxpayers should pay close
attention to the relevant language of the apple#édnk treaty and timely take all protective
measures required to preserve the possibility oPMdalief in both Contracting States.

205. Because treaty-based or domestic law time limitg linait the effectiveness of the MAP, it
is also helpful for a competent authority to remihe taxpayer when its MAP request is accepted
of any time limits for the implementation of MARlie# that are applicable in the taxpayer’s
specific case. In any case, the overly strict prigiation of such time limits is seen by many
countries as contrary to the spirit of the MAP.

2.4.9 What is the recommended timeline for the MAP?

206. The time required to complete a MAP case will deben a number of factors, including
the complexity of the case, the resources availabiee competent authorities, and their overall
caseloads. In general, however, most competenbatigls will endeavour to complete a MAP case
within three years of the date of its acceptartcghduld also be noted that the time required to
complete a case may be longer between countrieg dgferent languages because of the
necessity of translation. In order to alleviatehsditficulty, the CAs are encouraged to use a
common language in all communication that do ngally require the formal use of an official
language by one or both States. The followingetdhistrates an ideal timeline for a typical

Article 25(1) MAP case:

33



Action

Taxpayer State A Competent |State B Competent | Target Time
Authority Authority Frame or Deadling
(Taxpayer’s State of
Residence)
STAGE ONE

« Submit MAP Under Article

request to State A
Competent Authority
(CA).

- If a transfer pricing
case, Taxpayer (or t
associated enterpris
in State B) is
encouraged to conta
State B CA and to
provide it with the
relevant details of th
MAP request.

25(1) of the UN
Model:

“within three years
from the first
notification of the
action resulting in
taxation not in
accordance with
the provisions of
the Convention”

D

 Confirm receipt of
MAP request.

Within one month
of Taxpayer's
submission of the
MAP request to

State A CA.
* In transfer pricing Within three
cases, Advise State months of
CA of MAP request. Taxpayer’s

submission of the
MAP request to
State A CA.

« Preliminary review
of MAP request.

» Where necessary,
request additional
information from

Taxpayer.

Within four month
of Taxpayer’s
submission of the
MAP request to
State A CA.

23

34

Early consideration of transfer pricing casesState B CA may facilitate the progress of stage tWAP.



- Determine whether

MAP request will be

accepted.
- If case accepted,
determine whether
unilateral relief is
possible and
appropriate.
» Notify Taxpayer
whether MAP reque
will be accepted and
whether unilateral
relief is possible and
appropriate.
« In transfer pricing
cases, inform State
CA that MAP reques
is not accepted or th
unilateral relief is
possible and
appropriate.

Within three
months of
Taxpayer’'s
submission of all
information
required by State
CA to determine
whether the MAP
request will be
accepted and
whether unilateral
relief is possible
and appropriate.

STAGE TWO

« If no unilateral relie
possible, propose to
State B CA to initiate
MAP discussions -
issue opening letter
State B CA and
communicate all
relevant information
in order to allow Sta
B CA to examine the
case.

Within three mont
of the notification
to the taxpayer thg
MAP request is
accepted and
unilateral relief is
not possible and
appropriate.

« Confirm receipt of
State A CA request {
initiate MAP
discussions.

+ Preliminary review
of MAP request.

» Where necessary,
request that State A
CA obtain additional
information from

Taxpayer.

Within one month
of State B CA’s
receipt of State A
CA'’s opening
letter.
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* Notify State A CA
whether request to
initiate MAP
discussions is
accentec

Within three
months of State B
CA'’s confirmation

If State B CA agrees to MAP discussions, t
CA of the Contracting State that initiated thg
adjustment or, in the absence of an adjustn
of the Contracting State the taxation of whig
is considered not in accordance with the
Convention (whether State A CA or State B
CA) analyses and evaluates the MAP case
prepares a position paper for the other CA.

Within six months
of State B CA's
agreement to ente
into MAP
discussions.

- Review of MAP case by the other CA.
» Where necessary, the other CA may req
that the CA of the Contracting State that
initiated the adjustment or, in the absence
adjustment, of the Contracting State wherg
the taxation is considered not in accordan
with the Convention, provide additional
information or explanation.
» Determination by the other CA whether
unilateral relief is possible and appropriate
» Where appropriate, preparation of rebutt
paper or other response to the position pa
by the other CA.

Within six months
of the other CA’s
receipt of the
position paper
prepared by the C
of the Contracting
State that initiated
the adjustment or,
in the absence of
adjustment, of the
Contracting State
where the taxatiorn
is considered not
accordance with
the Convention.

Negotiation between State A CA asdate H
CA.

STAGE THREE

- MAP agreement between State A CA and
State B CA.

- Memorialise MAP agreement in summary
record.

« Notify Taxpayer
that MAP agreemen
has been reached a
explain its terms.
- Where relevant,
request that Taxpaye
indicate whether it
accepts MAP
agreement.

Within 36 months
of the acceptance

date of Taxpayer's

MAP request by
State A CA.
Within one month
after MAP
agreement has be
memorialised.
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Notify State A CA Within one month
whether it accepts the of notification of
MAP agreement. the MAP
agreemen
If Taxpayer accepts the MAP agreement, |Within one month ¢
State A CA and State B CA confirm and [the Taxpayer
formalise MAP agreement through excharfacceptance of t
of letters MAP adreemen

Implementation of the MAP agreement. No later than thre¢
months after the
exchange of letten
formalising the
MAP agreement.

[72)

207. Throughout the consideration of a MAP case, thepmient authority that received the
MAP request may consider it a useful practice twjale periodic, informal status updates to the
taxpayer.

208. It may also be valuable for the competent autresitd advise each other on a regular basis
(for example, every three months) of their progmsa MAP case. Such updates should keep both
competent authorities focused on the details ot#se and its overall progress, and should thereby
facilitate its timely resolution.

209. Requests for additional information or clarificatitwhether competent authority-to-
taxpayer or competent authority-to-competent auttjashould not, however, be deferred until
these periodic MAP case status updates. Such sgglesuld be made as soon as practically
possible, given that delays in receiving additidnédrmation or clarification may delay the
substantive consideration (and thus the resolutba)MAP case.

210. As discussed above, the framework for analysisdisrlission in a MAP case is generally
provided by a position paper. In most contextss donsidered realistic and appropriate for the
position paper to be prepared by the responsibigetent authority within four to six months of
the latter of (i) receipt of a complete submissibmll relevant information, or (ii) notificationyb
the other competent authority that it agrees toudis the case in the MAP.

211. ltis similarly reasonable to expect the other cetapt authority to complete its evaluation
and response (if any) to the position paper witlikrmonths of its receipt of the position paper.

212. Ifitis not possible for a competent authorityéspect this timetable for the preparation or
review of the position paper, the relevant competeithority should timely advise its counterpart

of the reasons for the delay and provide a prajetiteeframe for completion. Of course, the
competent authorities should endeavour prompthaise, and respond to, supplementary questions
that arise during the review of the position papegrder to clarify any issues before their formal
MAP negotiations.

213. More generally, the competent authorities shoultkamour to exchange all relevant
information well in advance of their meetings. W&héepth competent authorities have adequate
time prior to a meeting to review the materials smdonsider fully the case and issues, the
competent authorities can make the most effectbeead their meeting time and the MAP
consultations will be more productive.

214. Certain MAP cases will not be resolved within thyears of the date of their acceptance
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(or any other similar deadline determined or recemded by the Contracting States). Delays may
arise where a taxpayer does not timely provide sgang information or where a MAP case is
particularly complex.

215. In circumstances in which a MAP case is not resblwea generally applicable deadline,
the competent authorities may agree to continue discussions, to extend the time frame for
discussion and resolution, or take other appragaation, which may include invoking alternative
dispute resolution procedures such as arbitrationegliation.

216. It may also be advisable for senior competent aitthofficials to review such MAP cases
to determine the causes of the delay and to agremynecessary steps to move these cases
forward to resolution. Such review may also peitimit competent authorities to identify more
general issues with the handling of MAP cases aedsavhere broader improvements may be
made to their MAP programs. In addition, the corapeauthorities should maintain a list of their
MAP caseload in which each case is included and aetton taken in relation to the case is
indicated with the date on which the action ocaiirfeuch a list provides competent authorities,
especially those that handle a large number ofscasgeneral view of the progress made and the
delays incurred with respect to all the cases.

2.4.10 What is the relationship between the MAP and donietw penalties, interest,
and collections?

217. Contracting States may have different views on hrea tax treaty applies with respect to
interest and penalties on a tax adjustment thtaeisbject of a MAP request. Contracting States
may similarly take different positions with respaztwhether their domestic collection procedures
should apply to tax adjustments that are the olgjeBtAP discussions.

218. As with many other areas of the MAP, Article 25ké UN Model is silent on these issues.
Contracting States must accordingly reach their oamclusions regarding the interaction of the
MAP and the relevant domestic law provisions. Tlo@i€acting States should also ideally discuss
these issues in the context of their tax treatyotiajons and/or during their development of
bilateral procedures for the conduct of the MAP.

219. In certain circumstances, a Contracting State ralay the position that interest and
penalties are outside the scope of a tax treatgusecthey are not expressly referred to in the
treaty. In such a case, the Contracting State roaglgde that its competent authority cannot or
should not waive or otherwise consider interest@ehlties as part of the MAP.

220. A Contracting State’s views on the relationshipazssn the MAP and domestic law
penalty provisions may also depend on the natueespiecific penalty. Certain penalties - for
example, a penalty for failure to maintain propansfer pricing documentation - may concern
domestic law compliance issues that are outsidedbpe of the MAP and the tax treaty. The
competent authority may as a result be unable willimg to discuss them in the MAP.

221. In contrast, other penalties (such as certain feamsicing penalties) may be linked to the
amount of an adjustment that is itself the objéet MAP request. In a case in which a Contracting
State that has applied such a penalty agrees iMA#eto reduce the amount of the underlying
adjustment, that State should appropriately retlie@mount of the penalty, regardless of its view
as to whether the treaty covers penalties.

222. Some Contracting States may also be willing to pi®velief from penalties through the
MAP even where the adjustment that gave rise toAP is fully or partially sustained in the
MAP. A Contracting State may feel that such rebedippropriate, for example, if it appears after
MAP review that the application of the penalty eslanger justified.

38



223. Differences between domestic law provisions oreiterual of interest on tax liabilities and
refunds may create other issues for the MAP. EvtreiMAP eliminates the international double
tax that was the object of the MAP request, thedser may still suffer a significant and
equivalent economic burden if there are asymmetvidsrespect to how interest accrues on tax
liabilities and refunds in the two Contracting 8tat

224. For example, a MAP agreement may often result iadtitional tax liability in one
Contracting State and a corresponding refund oirtdixe other Contracting State. In a scenario in
which the first Contracting State charges inteoasthe tax deficiency (or collects tax prior to the
MAP resolution) and the second Contracting Statsadmt pay interest on the amount refunded to
the taxpayer, this may result in a substantial enoa burden on the taxpayer.

225. Inlight of this burden, it is desirable for Cordtiag States to adopt flexible approaches to
provide for relief of interest in the MAP, whereethconsider that their competent authorities are
permitted to do so and where such relief is appatgrSome Contracting States may feel that relief
from interest is especially appropriate for theigubin which the taxpayer is in the MAP process,
given that the amount of time it takes to resoloasge through the MAP is, for the most part,
outside the taxpayer’s control. In many cases, wewehanges to the domestic law of a
Contracting State may be required to permit thepmient authority to provide interest relief.

226. Contracting States should also consider how tladieation procedures will apply with
respect to a tax adjustment that is the objectMA® request. Some countries consider providing
for the suspension or deferral of the requirememialy a tax liability and/or collection action te b
a best practice for tax administrations.

227. There are a number of reasons why a suspensiogfemral of collection procedures may

be considered a desirable and appropriate polisya fareshold matter, requiring a taxpayer to pay
a tax assessment as a condition to request MABtaisse with respect to the tax that is being
assessed is viewed by some countries as incortsigtérthe goal of making the MAP broadly
accessible.

228. Arequirement to pay tax prior to a MAP resolutioay also impose significant costs on a
taxpayer. Even where the competent authoritiesiggite double taxation through the MAP, the
taxpayer will still lose the time value of any amtaithat are ultimately refunded to it in the
common case in which there are asymmetries betiheeinterest policies of the two Contracting
States involved. In addition, even where the ecdadiarden of the taxpayer’s pre-MAP tax
payment is removed, the taxpayer may face sigmficash flow burdens connected with the
payment that are inconsistent with the tax treaiyl @f promoting cross-border trade and
investment.

229. Asin the case of interest relief, changes to thraeaktic law of a Contracting State may be
required to permit the competent authority to sndpar defer the payment of tax and/or collection
action.

25 Other MAP programs: Advance Pricing Arrangements

230. Advance Pricing Arrangements (APAs) are an additiamportant component of the MAP
program in many Contracting States. The implemantatnd promotion of APA programs is seen
by many jurisdictions as a desirable goal givencérainty they provide to both taxpayers and tax
administrations and because they offer a cost##ffemethod to reduce the number of future
transfer pricing disputes.

231. An APA s a bilateral agreement through which tveduthorities of two Contracting
States determine, upon application by the taxpagdrin advance of the relevant taxable period,
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the tax consequences in both States of specifitegtlparty transactions and/or activities. In an
APA, the competent authorities prospectively agmee transfer pricing methodology and its
application to identified non-arm’s length transaas and/or activities, with the objective of
avoiding the potential international double taxatibat may often arise in transfer pricing cases.

232. Of course, an APA will only be available to a taypiaif a Contracting State has instituted
an APA program. As with many other aspects of thEPMArticle 25 of the UN Model is silent
with respect to APAs. A Contracting State that wisto establish an APA program must
accordingly develop its own procedures for the cmhdf the APA program.

233. As an initial matter, a Contracting State thatitogés an APA program must determine
how a taxpayer requests an APA, including, for eplanrihe format of an APA request and related
documentation requirements. The Contracting Statst miso determine how APA requests will be
processed, and, more generally, how its APA progrdhbe administered. This information and
other guidance should be made readily availabteegublic to promote transparency and to
encourage taxpayer use of the APA progfam.

234. Contracting States must also jointly determine thdateral APA negotiations will be
conducted. The generally applicable MAP procedorag provide some guidance in this regard,
but certain modifications or adaptations may be@pgate in light of the unique characteristics
and complexity of transfer pricing cases. In paiftc, in developing bilateral procedures for APA
negotiations, the Contracting States should tateeancount the specific requirements of their
domestic transfer pricing laws, including, for exde) their requirements with respect to
documentation.

235. Although APA negotiations are conducted pursuatihéogeneral authority of the MAP
article, the Contracting States must also deteritiaenteraction of their domestic laws with an
APA. A Contracting State should clarify the legfiket of an APA under its domestic law,
preferably in the public guidance promulgated wéspect to its APA program. A Contracting
State should also examine whether changes tonteskic law are necessary to implement an APA
program, which may include an examination of issiesh as the scope of the competent
authority’s legal authority and the ability of a@dministration to enter into an agreement with a
taxpayer with respect to prospective tax liabititie

2.6 Resolvingissuesthat may prevent a mutual agreement

236. Given the scope and complexity of the issuesahak treaty must address, Contracting
States will inevitably have occasional differenoésiew on how the treaty should be applied in
specific cases. Alternative B of Article 25 seaksitldress situations where such differences would
otherwise prevent an agreement. The Commentarna@aygpph 5 of that alternative as had the
Annex on that Commentary contain useful guidandenfdlement the arbitration process provided
for in the alternative.

24 One example of comprehensive taxpayer guidanchevddmestic conduct of an APA program is providethe

case of the United States by Revenue Procedure200@06-2 C.B. 278 (January 9, 2006; available at
http://www.irs.gov/pub/irs-drop/rp-06-9.pdf
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