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Preface

The purpose of the procedure instituted by 104 EX/Decision 3.3 of the Executive Board was to enable UNESCO
to examine individual communications on human rights falling within its spheres of competence. This procedure, so

defined, constitutes one of the mechanisms set up by a number of organizations in the United Nations family as well
as regional organizations in Europe, America and Africa for the better protection of the human rights proclaimed in
the Universal Declaration of Human Rights of 1948. The study of 1977 by the Director-General, which forms the basis
of the “104 Procedure” within the framework of the Constitution of UNESCO (see page 17 and seq.), illustrates this
relationship well, while at the same time emphasizing UNESCO’s determination to avoid duplication of effort, or a
judicial approach to human rights.

It was suggested during the commemoration by the Executive Board of the thirtieth anniversary of the 104 Procedure
in September 2008 that the legislative history of 104 EX/Decision 3.3 (the French term “travaux préparatoires” is also
frequently used) should be published.

The publication I now have the honour to present shows, firstly, that although almost three years of work crystallized
in the form of a decision of the Executive Board, it was in fact the joint work of the principal organs of UNESCO: the
General Conference which, inspired by what has been called the “spirit of Nairobi”, had asked for suitable procedures to
be put in place to make UNESCO?s action in the field of human rights more effective, a request that was reiterated in the

same terms in two of its resolutions; the Director-General, whose major comparative study had the merit of outlining the
future constitutional and policy framework of the new procedure; and lastly, the Executive Board, which brought its work
to a conclusion by adopting, by consensus, a decision that was both succinct and precise, and withstands comparison with

treaty-based procedures that have often required long years to perfect.

In publishing the legislative history of the 104 Procedure, UNESCO demonstrates that this instrument could not have
come into being without the cooperation of the governing bodies of the Organization: when, at its 20th session, the
General Conference took note of 104 EX/Decision 3.3, it confirmed that, far from being the work of the Executive Board

alone, the 104 Procedure was also its own.

Even though 104 EX/Decision 3.3 is obviously not a treaty between sovereign States, it is still the formal legal act

of the Member States, which they are bound to apply and therefore interpret. Having access to the legislative history
always facilitates the interpretation of a legal instrument, be it a national law, a treaty, or the decision of an international
organization. That being so, the publication of the legislative history of 104 EX/Decision 3.3 can only strengthen the

procedure it created. By making the legislative history available, through publication, to the Member States and potential
authors of communications — to say nothing of the academic community — the Organization is helping to achieve equality
between all the actors in the 104 Procedure, which, after all, lies at the heart of all systems for the protection of human
rights.

Now thirty years old, the 104 Procedure has withstood not only the test of time, but also the tensions that have inevitably
arisen. It is generally, and rightly, considered as one of the outstanding successes of the Organization. The main reason,
undoubtedly, is that there is no question of passing judgment on the State to which a communication relates. Mutual
cooperation has to be re-established between the Member States of the Organization and the State concerned if the full
exercise of fundamental rights is to be restored to the victim of an alleged violation.

At the outset of the present volume, I must mention the names of two members of the Executive Board, each of whom
played an important role in the successful inauguration of the 104 Procedure. While this procedure is still the least well
known of the existing procedures for the protection of human rights internationally, it is, thanks to them, by no means
the least effective. The first is Leonard C. J. Martin (United Kingdom), who during the critical period chaired both the
Executive Board and the Working Party set up to draft the decision. The second name is that of Arturo Uslar-Pietri, a



Venezuelan writer who was the first Chairman of the Committee on Conventions and Recommendations, which was
charged with implementing the new procedure from the time of its adoption. Both deserve a place in this publication
devoted to the legislative history of 104 EX/Decision 3.3.

I would like to thank all those who contributed to the realization of this work, in particular Mr Karel Vasak, former
Director of the Office of International Standards and Legal Affairs of UNESCO and Mrs S. Robert-Cuendet for their
assistance in the conception of this publication.

Paris,

March 2009

Ambassador Giinter Overfeld
Chairman of the

Committee on Conventions and Recommendations



History of UNESCO’s
procedure for the Protection
of Human Rights

Tuesday 30 September 2008, the Committee on Conventions and Recommendations of the Executive
O nBoard of UNESCO commemorated the thirtieth anniversary of UNESCO’s human rights procedure.
That procedure, commonly known as the “104 Procedure”, was put in place by a decision of UNESCO’s
Executive Board, adopted at its 104th session in 1978. But if one looks further back into the history of this procedure — or
rather, these procedures — for the examination of cases and issues that might be submitted to UNESCO concerning the
exercise of human rights within its fields of competence, it becomes clear that, well before 1978, UNESCO had devised

instruments to meet the expectations it aroused (and still does) in the field of human rights.

Tracing the course of the different stages leading up to the implementation of the 104 Procedure, following its evolution
up to the point when it crystallised in Executive Board 104 EX/Decision 3.3 and analysing the debates surrounding the
adoption of that decisions, are all forays into the history of the procedure that give us a better understanding of its philosophy
and the aims for which it was needed. This history of the procedure seeks to give an account of its genesis by exploring the
discussions surrounding its creation, and the work done by the different constitutional organs of UNESCO.



|. The antecedents of
104 EX/Decision 3.3

The competence of UNESCO to examine
communications concerning violations of human rights

The need became very soon apparent at UNESCO to put in place a specific procedure enabling it to respond to many
communications addressed to the Organization drawing its attention to one situation or another in the field of human
rights.! The three constitutional organs of the Organization (General Conference, Executive Board, and Director-
General) had to fulfil the expectations of those who, as victims of alleged violations of human rights within the spheres of
competence of the Organization, were turning to UNESCO in an attempt to have their situation addressed.

Thus as far back as 1952 in 29 EX/Decision 1.31, the Executive Board noted that:

“the Chairman of the Board and the Director-General receive communications from private persons or associations
alleging violation by States, members or non-members of UNESCO, of certain human rights, and, in particular, of
educational and cultural rights”,

And that :

“having regard to the present provisions of the Constitution and regulations of the Organization, no cognizance
can be taken of these communications”.?

At its next session, the Executive Board took a further step, by expressing, in 30 EX/Decision 11, its wish to “define the

procedure whereby it can take cognizance of these complaints and take suitable action in regard to them so far as it is
within its power to do so”. 3 The decision provided that the Director-General must forward the various complaints to the
Chairman of the Executive Board; the Chairman of the Executive Board was to examine the complaints in consultation
with the other members of the Bureau and submit to the Executive Board those complaints that seemed to him to “call

for some action” by the Organization.*

These decisions thus sketched the first outlines of an embryonic procedure, as yet undeveloped, but providing a first step
that would enable the basic architecture to be drawn up, as part of UNESCO’s standard-setting activities, of a system of

1 In 1954, the Director-General noted that some thirty complaints had been submitted to UNESCO since 1950. See document 37 EX/12
(1954), Report of the Director-General on action to be taken on the possibility of providing machinery for appeal to an international
authority in the event of violations of educational and cultural rights.

2 29 EX/Decision 11.3 (1952), Action to be taken on communications addressed to UNESCO alleging violations of human rights, in
particular educational and cultural rights, Item 1.

3 30 EX/Decision 11 (1953), Action to be taken on communications addressed to UNESCO alleging violations of human rights, in
particular educational and cultural rights.

4 30 EX/Decision 33 (1953).
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examination that would enable a response to be given to communications that had hitherto been regarded as an act of faith

in UNESCO on the part of their authors.’

The procedure established by 77 EX/Decision 8.3 (1967)

Following these initial stages, the discussion in the Executive Board was postponed until the adoption, on 16 December
1966, of the International Covenant on Civil and Political Rights and the International Covenant on Economic, Social
and Cultural Rights, which radically altered the normative and institutional landscape of the United Nations in the field
of human rights.® At its 77th session, in 1967, the Executive Board adopted 77 EX/Decision 8.3, which put in place a

more elaborate procedure for the action to be taken on communications relating to individual cases, invoking human

rights in the fields of education, science and culture. This procedure was defined by reference to resolution 728 F (XX VIII)
adopted by the Economic and Social Council (ECOSOC) in 1959 which laid down the procedure to be followed by the
United Nations Commission on Human Rights.” Thus, 77 EX/Decision 8.3 provided that “communications addressed to

UNESCO in connexion with individual cases alleging a violation of human rights in education, science and culture shall
be handled by it in the same manner as is stipulated in Economic and Social Council resolution 728, except in cases where

the author of the complaint does not wish that his name should be mentioned”.®

In fact, the procedure followed by UNESCO would not be identical in every respect with the procedure followed by the
United Nations Commission on Human Rights. However, UNESCO adopted, for the most part, the overall structure of
the Commission’s procedure. Furthermore, as early as 1967, it had been decided that complaints and allegations concerning
individual cases must be dealt with on a confidential basis, in private session. From then on, the confidential nature of the

examination of communications has always been maintained in UNESCO.

The implementation of 77 EX/Decision 8.3 proofed not to be entirely satisfactory. The procedure merely explained the

terms on which certain communications would be brought to the attention of a restricted body, without indicating the

terms of reference of that body. Neither 77 EX/Decision 8.3 nor any other instrument set forth in detail the procedure for

examination of communications by the Committee. The practice that followed the adoption of 77 EX/Decision 8.3 soon

brought out the inadequacies in the procedure.

5  Document 77 EX/29 (1967), Note drawn up by the Secretariat: Procedure for handling communications on individual cases involving
human rights in education, science and culture. In the same vein, the Director-General noted, in 1954, that “the lively stir created
throughout the world by the Universal Declaration of Human Rights, which UNESCO has been largely instrumental in publishing,
and the volume of the complaints alleging violations of those rights addressed to the United Nations and some of the Specialized
Agencies, bear witness to the hopes and confidence which the Universal Declaration has inspired amongst the nations, and which must
not be disappointed”. Document 37 EX/12 (1954), Report of the Director-General on action to be taken on the possibility of providing
machinery for appeal to an international authority in the event of violations of educational and cultural rights.

6  Resolution 2200 (XXI) of 16 December 1966 of the United Nations General Assembly.

At a time when the possibility of setting up a judicial procedure was being considered, the procedure followed by the United Nations
Commission on Human Rights for examining communications concerning human rights attracted the attention of the Director-General,
who saw it as an interesting path to pursue, which would allow a non-judicial mechanism to be put in place. The Director-General
therefore invited the Executive Board to give further consideration to the prospects of setting up a similar procedure. The parallel with
that procedure was entirely justified, since, as was the case with UNESCO, the United Nations Commission on Human Rights had found
it necessary to create systems that would be adequate to deal with a considerable number of communications about violations, without
having to resort to devising new conventional instruments. See document 77 EX/29, Note from the Secretariat, Procedure for handling
communications on individual cases involving human rights in education, science and culture, Item 17.

8 77 EX/Decision 8.3 (1967), paragraph 4.
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The discussion of inadequacies of
the 77 EX/8.3 procedure at the 99th session of the
Executive Board (1976)

Though the 77 EX/8.3 Procedure formed the basis for the examination of communications for more than 10 years, the
necessary adjustments were never made.” Added to this, the expectations placed on UNESCO in terms of protection and
promotion of human rights were mounting, and the application of the 77 EX/8.3 procedure was subjected to great strain
by the particularities of the cases brought to UNESCO’s attention."

The shortcomings of the procedure were highlighted not only by the Secretariat but also by the Executive Board and
the Committee itself." In carrying out its mandate, the Committee was confronted with technical issues having to do,
on the one hand, with the lengthy process of the procedure which often prevented it from concluding its examination
of one communication in a single session of the Executive Board,'? and on the other, with the lack of accurate detail in
the information supplied in the communications.”® An anomaly appeared when, starting in 1975," the Executive Board
had to examine, in a public session, cases that the Committee’ had examined in a private meeting. Furthermore, under
the procedure laid down in 77 EX/Decision 8.3, the Executive Board was not required to discuss the actual content of

the communications themselves. It was invited to take a decision only on the basis of the observations and conclusions
formulated in the Committee’s report.’® But the reports of the Committee were, of necessity, lacking in detail, because of
the contradiction between the public nature of the reports and the confidential nature of the procedure.

How to address these problems generated much discussion at the 99th session of the Executive Board. Some members
of the Board proposed that the Board examine the Committee’s reports in a private meeting, which would mean they

9 From 1967 to 1978, the procedure in force at UNESCO referred back to ECOSOC resolution 728 F(XXVIII), when in fact that body
had made a number of very major modifications to its procedure in resolutions 1235 (XCLL) of 1967, 1503 (XLVIII) of 1970 and
especially resolution 1 (XXIV) of the Subcommission on Prevention of Discrimination and Protection of Minorities of the United
Nations Commission on Human Rights.

10 In 1976, when criticisms were raised concerning the procedure, the Committee on Conventions and Recommendations in Education
had before it 29 complaints the great majority of which concerned Chile. Document 99 EX/53 (1976), Report of the Committee on
Conventions and Recommendations in Education on the communications submitted to the Committee pursuant to 77 EX/Decision 8.3

and 98 EX/ Decisions 9.4, 9.5 and 9.6.

11 A number of documents record these shortcomings. In its report 99 EX/53 presented to the 99th session of the Executive Board (1976),
the Committee on Conventions and Recommendations in Education, in its most substantial report, mentioned a number of obstacles that
prevented it from effectively carrying out its terms of reference (document 99 EX/53 (1976), Report of the Committee on Conventions
and Recommendations in Education on the communications submitted to the Committee pursuant to 77 EX/Decision 8.3 and 98 EX/
Decisions 9.4, 9.5 and 9.6). An analysis of the discussions that took place at the 99th session of the Executive Board also brings out the
weaknesses in the procedure (document 99 EX/ SR.12, SR.13 and SR.14, analytical records of the discussions in the Executive Board
on item 9.4 of the agenda — Report of the Committee on Conventions and Recommendations in Education on the communications
submitted to the Committee pursuant to 77 EX/8.3 and 98 EX/Decisions 9.4, 9.5 and 9.6 (99 EX/53) — and on item 9.5 on the agenda
— Report of the Director-General in accordance with paragraphs 8 and 10 of 98 EX/Decisions 9.4, 9.5 and 9.6 (99 EX/54). Finally,
a note by the Secretariat drawn up at the request of the Committee to facilitate the examination of the question of the procedures
confirmed, through a a painstaking analysis of the practice under 77 EX/Decision 8.3, that a number of aspects of the procedure required
improvement (document 100 EX/CR/2 (1976), Note by the Secretariat at the request of the Chairman of the Committee on Conventions
and Recommendations in Education to facilitate the examination by the Committee of the question of the procedures).

12 See paragraph 43 of the report of the Committee on Conventions and Recommendations in Education on the communications submitted
to the Committee pursuant to 77 EX/Decisions 8.3 and 98 EX/Decisions 9.4, 9.5 and 9.6 (document 99 EX/53 (1976)).

13 See especially item (e) of the conclusions reached in the Committee’s report. On the issue of the timing of communications and their
excessively vague content, see also the remarks made by the Director-General during the discussions at the 99th session of the Executive
Board (document 99 EX/ SR.12, point 8.2).

14 Until the 94th session of the Executive Board (1974), neither the Chairman of the Executive Board nor the Committee had laid a
communication before the Executive Board. Up to that date, the Committee had confined itself to informing the Executive Board from
time to time, in extremely succinct form, that it had examined certain communications. At the 94th session of the Executive Board, the
Committee drew up a separate report that presented a summary of the examination of each of the communications and conclusions of

a general nature. That report, which was not confidential, was examined by the Executive Board in public session. Finally, only from the
95th session in 1975 onwards did the Executive Board examine the Committee’s report.

15  This anomaly, for example, was raised a number of times during the discussions in the Executive Board at its 99th session.

16  Statement by the Director-General at the 99th session of the Executive Board (see document 99 EX/ SR.12).
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were no longer public.'” The “virtues of discreet diplomacy”, in the words of one member, did not however meet with the
unanimous approval of the members of the Board. The proposal was rejected.’® But the indecisiveness of the majority of
members of the Executive Board (17 members had abstained on the question of private meetings of the Board) pointed

to the manifest need to modify the procedure.

The Executive Board finally adopted 99 EX/Decision 9.4 which invited “the Committee on Conventions and

Recommendations in Education to review its current procedure, including methods of work and report to the Executive

Board, with a view to making recommendations for improvement where necessary”."

'This initial foray into the antecedents of the 104 Procedure shows that they were put in place because of the need for
UNESCO to have its own procedure, adapted to the specific nature of its mission in the field of human rights. The
embryonic procedure introduced in 1967 did not adequately meet this need, and the discussions that took place at the
99th session of the Executive Board served to highlight the weaknesses in the procedure. The 19th session of the General
Conference, held in Nairobi in 1976, provided the opportunity to strengthen the action of UNESCO in the field of

promotion and protection of human rights and to address these concerns.

17 This proposal was made by Ms Paronetto Valier (Italy) and received some support, notably from Mr Van Ussel (Belgium) (see the
summary record of the discussions, documents 99 EX/ SR.13 and SR.14).

18 By 13 votes to 1 with 17 abstentions.

19 99 EX/Decisions 9.4 and 9.5 (1976), paragraph 8.That decision was adopted by 29 votes to 1 with 4 abstentions (see the summary record
of the discussions, 99 EX/ SR.29). That decision is the fruit of an effort at compromise achieved on the basis of three draft resolutions
(documents 99 EX/DR.5, 99 EX/DR.6 and 99 EX/DR.7).
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ll.Legislative History of
the 104 Procedure

The 19th session of the General Conference of
UNESCO, Nairobi, 1976

'The Nairobi General Conference was a milestone in the history of UNESCO. 1976 was the year of the thirtieth anniversary
of UNESCO. For the first time, the General Conference took place on the African continent and for the first time, too,
the Organization discussed an ambitious programme that defined its goals for the next six years. The Medium-Term
Plan drawn up by the Director-General and submitted to the General Conference for approval set out the goals of the
Organization for the years from 1977 to 1982. That plan gave a prominent position to the goal of promoting human
rights.® The debates concerning human rights therefore promised to be particularly substantial, the more so because
1976 was the year the two International Covenants on Civil and Political Rights* and on Economic, Social and Cultural
Rights,?? came into force. UNESCO was to be part of the implementation of those two instruments.?

UNESCO needed to equip itself with the necessary means to fulfil its objectives, while at the same time taking account
new challenges. As Member States decided to work constructively together, the Nairobi General Conference succeeded
in making the transition “from confrontation to consensus”.? The “spirit of Nairobi” was born.?* That same spirit has
guided discussions about procedures on human rights in UNESCO since. It has inspired Member States with a real

determination to implement practical forms of cooperation, in the field of human rights.

Human rights provided the overriding theme for the debates in the 19th session of the General Conference of UNESCO.
'The topic transcended all the discussions on general policy and the more technical aspects of UNESCO’s programme.
Most of all, it was the catalyst that determined Member States to strengthen the practical means of action available to
UNESCO.

The draft Medium-Term Plan submitted by the Director-General for discussion by Member States placed human rights
at the head of the Organization’s objectives.”® In order to address this multidimensional goal, the Director-General noted
that, alongside the “persistent efforts needed to build a world more conducive to the full enjoyment of human rights, the
protection, consolidation and extension of those same rights call urgently for resolute, specific, direct action”.*” Focusing

more specifically on the objective of promotion of research on measures aimed at assuring human rights and fundamental

20 See document 19 C/4.
21 Entered into force on 23 March 1976.
22 Entered into force on 3 January 1976.

23 Document 19 C/13 (1976), Report of the Director-General on the application of Resolution 11.1 adopted by the General Conference
on UNESCO’s contribution to peace and its tasks with respect to the promotion of human rights and the elimination of colonialism and
racialism, paragraph 119.

24 Report of the Director-General on the activity of the Organization in 1975-1976, 19th session of the General Conference.

25 Amadou-Mahtar M'Bow, UNESCO and the Solidarity of Nations. The Spirit of Nairobi, foreword. The year before the 19th General
Conference had seen the adoption of the Final Act of Helsinki. Many Member States that had taken part both in the General Conference
debates and also the Conference on Security and Cooperation in Europe expressed the wish to see a continuation of the spirit of cooperation
and conciliation that had emerged at Helsinki (see the statements by the delegates of the Federal Republic of Germany, Finland, Hungary
and Czechoslovakia. General Conference, 19th session (1976), Records of general policy debates).

26 Document 19 C/4.

27 Document 19 C/4, Chapter I, paragraph 109.
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Jfreedoms both for individuals and for groups, on the manifestations, causes and effects of the violation of human rights, with
particular reference to racism, colonialism, neo-colonialism and apartheid, as well as on the application of the rights to education,
science, culture and information and the development of normative measures to further these rigbz‘x,zg the Director-General noted
the need to adopt new measures, while at the same time consolidating the existing institutional and standard-setting
achievements of the Organization. From this dual standpoint, along with the promotion of the social sciences that was to
be another of the new main thrusts of UNESCO’s action programme, the Director-General called for consolidation of

the existing systems and procedures for the international protection of human rights.”

The discussions guided by the proposals in the Medium-Term Plan also testify to the determination of the Member
States and constitutional organs of UNESCO to step up their action in the field of human rights by equipping the
Organization with effective, practical instruments. The procedure for examining communications on human rights
addressed to UNESCO set up under 77 EX/Decision 8.3 of the Executive Board was thus deemed to be an acquis the
implementation of which must be pursued and consolidated. Thus, for instance, in the general policy debate, the Director-

General presented the procedure as an instrument for the implementation of UNESCO’s mission in the field of peace and
human rights.*® In the same way, the Draft Programme and Budget for 1977-1978 recalled that the procedure drawn up by

the Executive Board in its 77 EX/Decision 8.3 must continue to be applied.’! But the essential directive to emerge from
the discussions was that instruments for the promotion and protection of human rights, such as the procedure in question,
had to be strengthened in order to render UNESCO’s action more effective.

The question of human rights was viewed as being inseparable from that of promoting and safeguarding peace.® This was
the perspective in which the direction for the discussions about massive and flagrant violations of human rights took place.
A number of delegations expressed their indignation at the persistence of racism and apartheid and their determination to
contribute to the struggle against these particularly flagrant forms of violation of human rights. As the Director-General
said, the close attention Member States paid to all these issues, and in particular their level of concern when confronted
with flagrant human rights violations, was taken as encouragement to set up new programmes at UNESCO in the field
of human rights.*®

While the general debate took place, work on the drafting of resolutions that would be adopted by the General Conference
was progressing. Programme Commission I, charged with examining those parts of the draft Medium-Term Plan drawn
up by the Director-General on basic natural and social sciences, progressively adopted the various objectives set forth
in the plan.®* The drafting and negotiating group responsible for drawing up the resolutions of the Conference in the
area of human rights had received draft resolutions from several members.* Those drafts mainly referred to situations
of flagrant and massive human rights violations. One draft submitted by European States recalled the practice whereby

numerous complaints had been addressed to UNESCO and invited the Executive Board to consider the problem of

28  Objective 1.1 of the Medium-Term Plan 1977-1982.
29 Document 19 C/4, paragraph 1106.

30 General policy debate, 4th meeting, 27 October 1976. See also Document 19 C/13, Report of the Director-General on the application of
Resolution 11.1 adopted by the General Conference on UNESCO’s contribution to peace and its tasks with respect to the promotion of
human rights and the elimination of colonialism and racialism.

31 Document 19 C/15, Draft Programme and Budget, Title II ~Programme Operations — Chapter 5. Copyright, Statistics and Programme
Services, paragraph 5035.

32 General Conference, 19th session (1976), Record of debates, Vol.I1.1, Introduction to the general policy debate, statement by the Director-
General. Also, the discussions at the 19th session on peace and the promotion of human rights took as their starting point Resolution 11.1
adopted by the General Conference at its previous session, entitled UNESCOS% contribution to peace and its tasks with respect to the promotion
of human rights and the elimination of colonialism and racialism. Item 12.1 in the programme of the 19th General Conference, on the basis
of which the general debate on human rights was held, also covered those two themes as well as the long term programme for UNESCO’s
contribution to the maintenance of peace.

33 Director General, General Conference, 19th session, Nairobi, 1976, Record of debates, Volume II1.2, point 5.69.

34  See document 19 C/122.

35 A draft submitted by the USSR (Document 19 C/PLEN/DR.5.); a draft submitted by the Syrian Arab Republic, Algeria, Iraq, the
Socialist Republic of Vietnam, Mozambique, Cuba, India, Sudan, Sri Lanka and Kuwait (document 19 C / PLEN / DR.8); a draft
submitted by Algeria, Mozambique, the United Republic of Tanzania, Congo, Niger and Mauritania (document 19 C/PLEN/DR.10) and
a draft submitted by the Netherlands, the Federal Republic of Germany, Belgium, Denmark, France, Ireland, Italy, Luxembourg and the
United Kingdom of Great Britain and Northern Ireland (document 19 C/PLEN/DR.11). The drafting and negotiating group also had
the report of the Director-General on UNESCO’s contribution to peace and its tasks with respect to the promotion of human rights and
the elimination of colonialism and racialism (document 19 C/13)
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human rights “with a view to working out a suitable procedure enabling the Director-General to take effective action on
behalf of victims of violations of human rights”.* In drawing up the programme and budget, Programme Commission III,
charged with examining general issues arising out of the programmes, had also received a draft resolution, proposing an
amendment to the draft programme and budget for 1977/1978, in Chapter 5.1 on Copyright, Statistics and Programme
Services.”” In paragraph 7, the draft invited “the Executive Board and the Director-General to study measures to improve
the examination of cases which may be submitted to UNESCO concerning the exercise of human rights in the spheres

of its competence”.

'Thus, by stages, the general debate on human rights was shifting towards a more technical discussion of the practical

means required to achieve the ambitious goals in UNESCO’s programme.

Programme Commission III initially produced a draft Resolution 5.11.2, which more specifically provided for the
procedures followed by UNESCO to be studied, with the aim of rendering its action more effective. That draft resolution
was also adopted by the General Conference at its 27th meeting and formed the basis of 19 C/Resolution 6.113.3#

Resolution 19 C/6.113

“Ihe General Conference,

[...]

Anxious to ensure that the Organization is in a position to discharge to the full its responsibilities in the field of

human rights, as they emerge from the principles underlying its Constitution,

Invites the Executive Board and the Director-General to study the procedures which should be followed in the
examination of cases and questions which might be submitted to UNESCO concerning the exercise of human
rights in the spheres of its competence, in order to make its action more effective.”

The plan of work on the approved programme and budget stated that the task conferred on the Executive Board and
the Director-General must begin with the production by the Director-General of a document containing a study of the
question to be submitted to the Executive Board at its 102nd session.*” That document was to become the cornerstone of
the subsequent legislative history of the 104 Procedure.

Resolution 19 C/12.1 was adopted on the basis of the work of the drafting and negotiating group, as submitted to the
General Conference and discussed at the 36th and 38th plenary meetings on 29 and 30 November 1976. There were

two items on the agenda relating to the promotion of human rights: one was UNESCO’s contribution to peace and its
tasks with respect to the promotion of human rights as well as the elimination of colonialism and racism (item 9); the
other was the long term programme for UNESCO’s contribution to the maintenance of peace (item 10). The drafting
and negotiating group, which drew up draft resolution 19 C/PLEN/DR.18 in three distinct but complementary parts,
considered that these two items were inseparable. The first of the three parts dealt with UNESCO’s contribution to peace;
the second related to UNESCO’s action to support human rights and the third part concerned UNESCO’s contribution to
the elimination of colonialism, racism and apartheid. In preparing that draft, the drafting and negotiating group drew very
broadly on the draft resolutions cited above, that had been submitted by several States or groups of States. Furthermore,
as the Director-General of the Organization explained at the 35th plenary meeting, draft resolution 19 C/PLEN/DR.18
inviting the Executive Board and the Director-General to study those procedures (Part II of the resolution), had to be read
“in the light of Resolution 5.11.1 which was adopted by the Plenary on the recommendation of Commission III”.* Parts

36 19 C/PLEN/DR.11
37 Document 19 C/DR.108 (1976) submitted by France.

38  See the report of the rapporteur of Commission III to the 27th meeting of the General Conference. See also Document 19 C/INF.24,
Report of Programme Commission III (general questions relating to the programme), paragraph 7.

39  Document 19 C/5, paragraphs 6039-6040.
40  General Conference, 19th session (1976), Record of debates, 35th meeting, Vol. I, tome 2.
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I and II of draft resolution 19 C/PLEN/DR.18 were adopted at the 36th plenary meeting of the General Conference by
84 votes to 3, thus bringing 19 C/Resolution 12.1 into being.

Resolution 19 C/12.1

“Ibe General Conference,

[...]

Noting that, in his Introduction to the General Policy Debate (19 C/INF.12), the Director-General asked, with
reference to the problems of human rights, that he might in future be given, within UNESCO’s spheres of
competence, the necessary moral means to enable him to act more effectively in safeguarding human rights,

4. Reaffirms the principle that respect for human rights and fundamental freedoms is an essential

prerequisite for all development and for a new international economic order;
5. Condemns violations of human rights, in whatever part of the world they may occur;

6.  Regquests the Director-General to see that special measures are taken in the Organization’s fields of
competence with regard to violations of human rights in regions of the world under foreign occupation
and domination;

7.  Expresses the hope that the bodies within the United Nations system will, each in its fields of
competence, continue their activity to promote human rights and effective and universal respect for
those rights;

8.  Draws attention to the terms of Articles 55 and 56 of the United Nations Charter;

9. Recalls that UNESCO is not an international judicial body and that, in conformity with paragraph 3
of Article I of its Constitution, it must avoid any interference in the domestic affairs of Member
States;

10. Inwites the Executive Board and the Director-General:

(a) to examine with particular attention the general situation with regard to respect for human
rights throughout the world, in UNESCO’s fields of competence;

(b) to study the procedures which should be followed in the examination of cases and questions
which might be submitted to UNESCO concerning the exercise of human rights in the spheres
to which its competence extends, in order to make its action more effective;

(c) to continue to establish, with a view to the implementation of subparagraphs (a) and (b), close
co-operation and co-ordination with the relevant United Nations organs so as to take advantage
of their work and the lessons that can be learnt from them in this field;

(d) to report on the implementation of Part II of this resolution to the General Conference at its

twentieth session;”

[...]

It was 19 C/Resolution 6.113 and 19 C/Resolution 12.1 that gave the necessary impetus for the improvement of the

mechanisms in force until then for the protection of human rights. The contribution of the General Conference was, thus,

vital, and set the seal on the determination of all Member States to improve this pillar of UNESCO’s mission.
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At the 102nd session of the Executive Board, during the discussion on the concrete measures that needed to be adopted
to ensure the implementation of the two General Conference resolutions, the Legal Adviser to the Organization gave the

following assessment of the mission conferred on the Executive Board and the Director-General:

“Resolutions 6.113 and 12.1 [...] mark a turning point and represent a considerable shift in the approach to the
problem. In fact there are major differences between the terms of the relevant paragraphs of Resolutions 19 C/6.113
and 19 C/12.1 on the one hand, and of 77 EX/Decision 8.3 on the other. The General Conference decisions no
longer refer to a single procedure, but to procedures: thus more than one could be provided for. There is no further

mention of “communications received”, but of examination of the “cases” and “questions” that might be submitted
to the Organization, the terms of which are neither defined nor, therefore, limited. There is no further mention of
“individual cases”, but of “cases” and “questions”, the second clearly being deemed distinct from the first. Lastly,
reference is no longer made to violations of human rights, but to the exercise of these rights, and the spheres of
competence of the Organization are no longer listed, but referred to in a global fashion. This means that the task
conferred on the Executive Board and the Director-General is one of particular breadth and importance™.

The study carried out by the Director-General pursuant
to 19th General Conference resolutions

Under paragraph 10 of 19 C/Resolution 12.1, the Director-General and the Executive Board were mandated to “study”

the procedures for examining cases and questions, “in order to make the action of UNESCO more effective”. To fulfil that
task, the Secretariat prepared Document 102 EX/19, which was intended to serve as the basis for the Executive Board’s
deliberations when it came to study the issue. That document laid the foundation for all the subsequent work on the

procedures. It was the cornerstone of the fravaux préparatoires.

Taking as a starting point the experience derived from the implementation of 77 EX/Decision 8.3 (1967),* the Director-

General proposed that the procedures at UNESCO should be reviewed from a dual perspective: while there was a need to
adapt these procedures in line with the evolution of the systems in place in other international organizations,* this must
be done in such a way as to consolidate and clarify the body of experience acquired through the practice of UNESCO’s

own organs.*

Document 102 EX/19 set out the main features of the existing procedures within the United Nations, the ILO and two
other regional organizations.* It also gave a more detailed indication of the procedures in force at the time in UNESCO
itself. On the one hand, it set forth the conventional procedures, namely those put in place under the 1960 Convention
against Discrimination in Education and the 1954 Convention for the Protection of Cultural Property in the Event of
Armed Conflict and, on the other, the procedures put in place by the Executive Board or the General Conference, namely
the procedure followed by the joint ILO/UNESCO Committee of Experts on the application of the Recommendation
Concerning the Status of Teachers and the procedures for the examination by the Committee on Conventions and

Recommendations of communications in the field of education. These latter procedures, obviously, were analysed in

41 Summary record of the discussions at the 102nd session of the Executive Board (1977) (Document 102 EX/SR. 10).

42 Document 102 EX/19, Study of the procedures which should be followed in the examination of cases and questions which might be submitted to
UNESCO concerning the exercise of human rights in the spheres of its competence, in order to make its action more effective, paragraph 9.

43 Especially in the light of the adaptations made by ECOSOC to the procedure followed by the United Nations Commission on Human
Rights since the adoption of resolution 728 F.

44 Document 102 EX/19, paragraph 125.

45  'The procedures studied were the following: within the context of the United Nations, the procedure under ECOSOC resolution 728
F (XXVIII) (the procedure followed by the United Nations Commission on Human Rights) and the two systems provided for in
international conventions, namely the International Convention on the Elimination of All Forms of Racial Discrimination and the two
International Covenants of 1966; in the context of the International Labour Organization, document 102 EX/19 referred to the procedure
under Article 24 of the ILO Constitution and the special procedure with regard to freedom of association; and lastly, in the international
organization context of, the document referred to the legal procedure provided by the European Convention on Human Rights and the
procedure followed in the Organization of American States, which were the only ones in existence at the time. The procedure set up under
the African Charter on Human and Peoples’ Rights came later.
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greater depth, with the Director-General presenting a historical summary of their introduction and a critical analysis of

the different stages in the examination of the communications.*

Taking the approach of comparative analysis,*” the document made it possible to understand the different types of action
that could be taken on a communication on human rights. A communication was defined as “both for the State and for the
individual, the means of implementing such rights at the international level, particularly by denouncing their violation”,*
'The remedies available, as set forth in document 102 EX/19, ranged from ex gratia — in other words, the intercession on
humanitarian grounds by a Head of State or the Secretaries-General or Directors-General of international organizations
— to a genuine appeal to a judicial body. The document also set out the different ways of handling the phases of determining

the admissibility of communications, examining them on the merits and resolving them.

Document 102 EX/19 approached the issue of a better procedure along two main axes that reflected the difficulties
inherent in devising such procedures. The first was the need to adopt a procedure that was adapted to UNESCO’s mission.
The second derived from the fact that UNESCO was faced with two contradictory requirements: it was being asked to act
with the maximum effectiveness in the sphere of human rights, yet, it was prohibited from intervening in matters falling

within a State’s internal jurisdiction.

The new procedure should ensure cooperation with States that would have to be established on the basis of dialogue and

conciliation within a flexible procedural framework.

Moreover, a definition was necessary of the areas in which the Organization had its competence bearing in mind the
competence of the other bodies operating in the sphere of human rights, without appearing to be merely residual. It
had also to be borne in mind that the human rights falling within the competence of UNESCO could not be too
restrictively defined without running the risk of artificially truncating this competence ratione materiae. The definition of

that competence therefore called for a judicious balance.

Another balance had to be found between the principle of non-intervention laid down in Article 1.3 of the Constitution
of UNESCO and Article 2.7 of the Charter of the United Nations and the need to protect human rights. Document
102 EX/19 indicated some approaches that might lead to the reconciliation of these two seemingly contradictory

requirements.

It is immediately apparent from Document 102 EX/19 that at no time was there any question of elevating UNESCO into
an international judicial body:

“if we have regard to Article 1, paragraph 2 of the Constitution, concerning the methods by which the Organization
is to realize its purpose, we find that these methods consist essentially in promoting: the Organization must
“collaborate in the work of advancing the mutual knowledge and understanding of peoples”, “give fresh impulse to
... the spread of culture” and “maintain, increase and diffuse knowledge”. Promotion methods of #4is kind could be
considered equally appropriate in the sphere of human rights in UNESCO’s fields of competence and therefore
in the procedures for examining communications relating to human rights. The Act of promoting human rights
within UNESCO?s fields of competence, even though it cannot transform the Organization into an international
tribunal, could nevertheless enable it to act by means of study, examination, investigation and conciliation. The
Organization should therefore seek primarily to put its services at the disposal of Member States to help them
to overcome the difficulties revealed by communications on human rights; but, in doing this, it does not impose
measures of any kind, since it cannot in the event take any binding decision relating to an alleged violation of

human rights without intervening in the domestic jurisdiction of Member States.”*

The way in which the two principles could be reconciled emerged very clearly, and in greater detail, when the Director-
General described, in Document 102 EX/19, the role he himself might play in the event of a violation of human rights.

46 Annex II to document 102 EX/19 is document 100 EX/CR/2 (1976) prepared by the Secretariat at the request of the Committee on
Conventions and Recommendations in Education, which gave the status of application of 77 EX/Resolution 8.3.

47 Annex I to the document is a comparative table showing the principal procedures for examining individual communications relating to
human rights.

48 Document 102 EX/19, paragraph 23.
49  Document 102 EX/19, paragraph 130. Italics added.
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The document in fact makes a distinction between intervention and intercession, the latter being a “diplomatic practice”
allowing attention to be drawn to the desirability of improving the lot of any individual or group on “humanitarian
grounds” and by “moral means”.*® Document 102 EX/19 thus recalls that, considering that it is “a constitutional principle
of the United Nations as well as of UNESCO that Member States should act, together and individually, in order to further
universal respect for, and observance of, human rights and fundamental freedoms, such action cannot be unaffected by
what occurs within States”. Intercession, as a “request and entreaty” on behalf of someone, should offer a way of reconciling
State sovereignty with the universal respect for human rights.” The whole of the 104 Procedure is very largely derived
from that practice.

The considerations put forward by the Director-General were intended to identify the essential points to be addressed
in the discussion in the Executive Board. The Director-General began by identifying the legal issues that arose, and
then moved on to give some indications as to the mechanisms that could be adopted at each stage of the procedure of

examining cases and questions.

As fundamental basis for UNESCO’s competence, the Director-General identified Article 1.3 of the Charter of the
United Nations, which obliges Member States “to achieve international co-operation in solving international problems
of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights
and for fundamental freedoms for all”. Articles 55 and 56 of the Charter of the United Nations establish another basis,
as they identify “universal respect for, and observance of, human rights and fundamental freedoms for all” the objective of
the United Nations, which Member States must seek to achieve through cooperation.

The Constitution of UNESCO provides the direct basis for the competence of the Organization in the field of human
rights. Article I.1 expressly provides that “the purpose of the Organization is to contribute to peace and security by
promoting collaboration among the nations through education, science and culture in order to further universal respect
for justice, for the rule of law and for the human rights and fundamental freedoms which are affirmed for the peoples of
the world, without distinction of race, sex, language or religion, by the Charter of the United Nations”.

To these original sources of UNESCO’s competence must be added the conventions and recommendations adopted by

the Organization, many of which relate to human rights.”

Resolutions and decisions of the General Conference and the Executive Board are further elements of that competence.
The Director-General cited, principally General Conference Resolutions 19 C/6.113 and 19 C/12.1, which equally
formed the basis of the study he had carried out.

'The second legal issue identified by the Director-General was to identify which human rights fell within the competence
of UNESCO.

A first category identified by the Director-General concerned those human rights that were the very basis and driving
force of human activity in education, science, culture and communication (the right to education, the right to share in
scientific progress, the right to participate freely in the cultural life of the community, and the right to information).”
The second category identified the rights and freedoms that were indispensable to the realisation of these rights, like
freedom of thought and conscience, freedom of research, freedom to receive and disseminate information and ideas, and
the right to intellectual property. As to the third category, the question was whether or not UNESCO should provide
personal protection for the individuals through whom those human rights were realised, or, put another way, whether
UNESCO should contribute to the personal protection of teachers and educators, scientists, writers, artists, journalists
etc. In that case, the rights in question might be the prohibition of torture and inhuman and degrading treatment, or the

50 Document 102 EX/19, paragraphs 29-30.
51 Document 102 EX/19, paragraph 28.
52 For instance the Convention against Discrimination in Education.

53  These were human rights which had, de facto, been the subject of communications since individuals and non-governmental organizations
had spontaneously started the practice.
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right to procedural safeguards in criminal proceedings.’ The risk here was to ascribe to UNESCO a general competence
in human rights that would go beyond the specific nature of its mission and possibly undermine its effectiveness. The
Director-General suggested, however, that it was possible to extend this competence to those human rights where the
alleged violation had been committed, for example, against a teacher by reason of that person’s capacity as a teacher. That

point however remained to be clarified by the members of the Executive Board.

Concerning procedural mechanisms the Director-General’s report put forward the considerations to be taken into
account for each of the stages of the procedure envisaged. Here, the distillation of various experiences derived from the
implementation of procedure 77 EX/8.3 and the other procedures set forth in the document would point the way to
mechanisms that were best adapted to UNESCO’s terms of reference.

Asto the authors of communications addressed to the Organization, the Director-General’s reportincluded communications
submitted by States as well as those submitted by individuals or non-governmental organizations. Communications of
States were not expected to present any problems, as, by their nature, Member States were authorized to raise questions
relating to human rights with the Executive Board directly.

By contrast, it was less obvious how an individual or a private legal entity might bring a question before the Organization.
The Director-General suggested that the procedure might be open to the “direct victim” as well as the “indirect” or
“potential victim”. By recognising the possibility that non-governmental organizations could address the Organization,
the Director-General was also contemplating the possibility of an actio popularis, but he made it clear that the decisive

criterion in identifying the authors of communications must be the existence of a legitimate interest.>

'The conditions for admissibility to be chosen by the members of the Executive Board were not, in the view of the
Director-General, likely to present much difficulty, as he had found that here a certain consensus existed already. He noted
that a communication must not be anonymous; it must not be already pending before another international investigation
or settlement organization, it must be compatible with the fundamental principles of the Organization; it must not be
manifestly ill-founded; it must be neither offensive nor amount to an abuse of the right to submit communications; and,
finally, it must have been submitted within a reasonable time from the date the alleged facts occurred.””

The Director-General did identify one condition that was bound to generate discussion within the Executive Board.
This was the condition that local remedies must first be exhausted. The Director-General noted that this condition was
typically a feature of proceedings before a court. He pointed out, however, that it could be made a requirement in more
flexible procedures, as for example in the procedure put in place by ECOSOC in its resolution 1503.% This condition was
therefore judicial in nature, but the Director-General noted that it could nonetheless be adapted, and did not rule out its

use in the procedure to be set up.*’

When it came to deciding which organ should have competence to rule on whether or not a communication was admissible,
the Director-General envisaged the possibility of changing the practice hitherto followed at UNESCO, by divesting the
Director-General of the role of examining the admissibility of communications and conferring it either on the Committee
on Conventions and Recommendations in Education, or on a more restricted body, thus following the practice of other

institutions.®

54  'The Director-General also noted in his report that the communications addressed to UNESCO based on the 1967 procedure mainly
concerned persons in professions related to UNESCO’s fields of competence who had been the subject of measures such as arrest, conviction,
detention, harsh treatment while in detention, torture, execution, murder, shooting, "disappearance”, exile, dismissal, suspension, acts of
repression, or other acts involving the closure or search of premises, the burning or confiscation of books, and the denial or deprivation of
legal status (Document 102 EX/19, paragraph 115).

55 Document 102 EX/19, paragraphs 134-136.

56 'This condition was ultimately not included in the procedure as adopted.
57 Document 102 EX/ 19, paragraph 137.

58 Resolution1503 (XLVIII) of 1970 modifying resolution 728 F.

59  Document 102 EX/19, paragraphs 76-78.

60 Document 102 EX/19, paragraph 139. See the table in Annex I of the document which records the specific nature of UNESCO’s practice
on this point.
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In the interests of effectiveness, the Director-General further noted that the organ charged with examining admissibility
might, when faced with incomplete or unclear communications, be allowed to supplement the dossier with any information

necessary for it to verify its admissibility.*!

The Director-General proposed that communications constituted cases when they concerned specific cases® and questions

when they were presented in the form of a report on the general status of the human rights within the competence of

UNESCO in the territory of a State.*®

On the subject of the procedure to be followed for individual cases, consistently with the philosophy that was to underpin
the procedure, the Director-General expressly excluded modelling it on criminal proceedings. He explained that the
procedure must allow dialogue to be engaged with the State concerned so that ways could be found to ensure better
respect for human rights, in those individual cases deemed to be admissible.® The Director-General took the view that, by
virtue of its long experience in the field, the Committee on Conventions and Recommendations in Education was clearly
the organ best equipped to conduct that dialogue between the Organization and the State concerned.®® Conferring that
competence on the Committee must not, however, prevent the Director-General from continuing to intercede personally
with the State concerned when he deemed it necessary.*® The Director-General wanted to reinforce the prerogatives of
the competent body by allowing it to make direct contact with the State concerned and conduct missions of good offices

or conciliation, for example.®

On the procedure to be followed in examining questions, the Director-General suggested that the Executive Board might
be mandated to examine these in private meeting. He also raised the possibility that competent body in individual cases
might combine them to a “question”, and submit it to the Executive Board. The Executive Board might do the reverse, and
refer a question to the Committee for it to decide whether it was not in reality a series of specific cases.®® The Director-
General also envisaged a third category of communications: a question made up of a cluster of several interrelated specific

cases.

On the issue of confidentiality of the reports, the Director-General emphasised that nothing in the Constitution of
UNESCO prevented the reports from being published. In his comparative presentation of the different procedures, he
also pointed out that, where a report was made public, the authority of the procedure was enhanced.®” Nonetheless, he
favoured confidentiality for the reports in individual cases and left it to the discretion of the Executive Board whether
reports on a question should be made public.”

The last item in the Director-General’s report dealt with the coordination of UNESCO’s procedures with procedures
followed by other United Nations agencies and international organizations. The question mainly arose in the context of
the procedures put in place under the Optional Protocol to the Covenant on Civil and Political Rights and by ECOSOC,”
but the Director-General’s analysis looked at all the procedures on human rights in an attempt to determine whether or
not there was a real problem of duplication.

61 Document 102 EX/19, paragraph 140

62 Document 102 EX/19, paragraph 142.

63 Document 102 EX/19, paragraph 146.

64 Document 102 EX/19, paragraph 142.

65 Document 102 EX/19, paragraph 144.

66 Document 102 EX/19, paragraph 145.

67 Document 102 EX/19, paragraph 143.

68 Document 102 EX/19, paragraphs 146-147.

69  This was the case for the procedure followed at the ILO. See Document 102 EX/19, paragraphs 88-89.
70  Document 102 EX/19, paragraphs 149-150.

71 For these two procedures, the Director-General considered that the risk of competition would disappear automatically, because on the one
hand, Article 5.2 of the Covenant provided that “the Committee shall not consider any communication from an individual unless it has
ascertained that [...] the same matter is not being examined under another procedure of international investigation or settlement” and, on
the other, point 4 (a) of resolution 1 (XXIV') of the Sub-Commission on Prevention of Discrimination and Protection of Minorities of the
United Nations Commission on Human Rights provided that “Communications shall be inadmissible if their admission would prejudice
the functions of the specialized agencies of the United Nations system”.
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'The report by the Director-General concluded that this risk was relatively slight as duplication or competition between
them was extremely rare. Moreover, and with specific reference to individual cases, the Director-General noted that those
rare instances of competition had not damaged the interests of the authors of the complaints, but quite the reverse, as they

could avail themselves of several effective remedies.

The discussions at the 102nd session of
the Executive Board

Document 102 EX/19 was put before the members of the Executive Board, which examined and discussed it at its
102nd session, held from 25 April to 12 May 197772 with the aim of reaching a consensus on each point.

At this stage in the legislative history, consensus was obtained at once on the question of the non-judicial nature of the
procedure. UNESCO was not an international judicial body, and the members of the Executive Board acknowledged that
it had no mandate to become one.” However, everyone took the view that this should not prevent it from taking action,
in its own way and using the proper and appropriate channels given the nature of its mission, on the cases and questions

communicated to it.”*

As UNESCO had no powers to impose sanctions or to convict, the Executive Board laid great emphasis on the moral
authority of the Organization, its persuasive role, and its mission to promote human rights by dialogue with the States.”

Referring to the constitutional and conventional texts and the resolutions of its governing bodies, identified by the Director-
General as the basis of UNESCO’s competence members pointed out that the principles of international cooperation
justified UNESCO’s action in the domain of human rights.

The human rights as listed by the Director-General in the domains of education, science, culture and communication
and the additional safeguards without which those rights could not be guaranteed, were recognized by all members of
the Executive Board as falling within the scope of the competence ratione materiae of the Organization. That said, some
speakers stressed that it was difficult to identify, which human rights fell within the competence of UNESCO without
running the risk of artificially limiting that competence.”® UNESCO must be competent to consider the right to life,
the right to protection from cruel or degrading treatment, and from politically motivated persecution.”” The question
whether UNESCO’s competence should be extended to all human rights relating to certain categories of profession, as
the Director-General had envisaged, was also discussed, the conclusion being that this could have the undesirable effect

of creating specially privileged groups.”

On the issue of duplication, members who took part in the discussions in the 102nd session of the Executive Board
decided that the existence of other procedures for the protection of human rights within the United Nations system

72 See Document 102 EX/SR.1-17, Analytical reports of the discussions in the Executive Board and Document 103 EX/18, Analytical
summary of the discussions in the 102nd session of the Executive Board drawn up by the Director General, as to item 5.6.2.: Study of the
procedures which should be followed in the examination of cases and questions which might be submitted to UNESCO concerning the
exercise of human rights in the spheres of its competence, in order to make its action more effective.

73 'This automatic exclusion of any judicial character of the procedure had repercussions for the discussions on whether or not to adopt the
condition of the prior exhaustion of local remedies. Most of the members that opposed it did so on the grounds that this condition would

have the effect of introducing a judicial element into a procedure where it did not belong.

74 See for example in the analytical reports of the discussions in the 102nd session, the statements of Messrs Van Ussel (Belgium), Mathieu
(Italy) and Uslar-Pietri (Venezuela) (document 102 EX/SR.6).

75  See for example the statements of Messrs Carneiro (Brazil, Vice-Chairman of the Executive Board), Gopal (India), Thajeb (Indonesia)
and Hummel (Switzerland), (document 102 EX/SR.5, 6 and 7).

76  Statement of Mr Uslar-Pietri (Venezuela) (document 102 EX/SR.6).

77  Document 103 EX/18 (1977), Analytical summary of the discussions in the 102nd session of the Executive Board on item 5.6.2., Study of
the procedures which should be followed in the examination of cases and questions which might be submitted to UNESCO concerning
the exercise of human rights in the spheres of its competence, in order to make its action more effective paragraphs 14-20.

78  See for example the statements of Mr Garbo (Norway) (document 102 EX/SR.5) and Ms Pintasilgo (Portugal) (SR.8).
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should not prevent UNESCO from setting up its proper procedures.” The discussions yielded convergent observations
about the need to strengthen cooperation between the various organs of the United Nations agencies.®

One of the topics of discussion that gave rise to much debate was that of the effect of the principle of non-intervention
on UNESCO’s competence. Members of the Executive Board were unanimous in acknowledging that the principle laid
down in Articles 1.3 of the Constitution of UNESCO and 2.7 of the Charter of the United Nations was absolute, and
must serve as a base point for the limits of UNESCO’s action. However, on the question of where these limits should be
set, the members of the Board differed from each other.

For some of them, the principle of Article 1.3 did not justify the conclusion that human rights were a matter for the
exclusive jurisdiction of States. The duty on States in the domain of human rights, and their commitment to numerous
international conventions in this field meant that human rights were of interest to the whole international community.®'.
For other members, the Article 1.3 principle firmly ruled out any intervention by UNESCO in the field of human rights,

which fell within the exclusive competence of the States.®

Certain members disputed UNESCO?’s right to examine individual cases as they lay within the exclusive domestic
competence of the States. Those members preferred to see UNESCO concentrate its efforts on instances of flagrant
massive violations of human rights.** Other members considered that any violation of human rights was a question of

international interest in respect of which UNESCO must be competent.

Strictly procedural aspects were also discussed. The question was raised whether the pre-existing mechanisms should be
put aside. Some members considered that the mandate of the Executive Board was not to draw up new procedures but
study the old ones, which were adequate to satisfy UNESCO’s needs.** However, the majority took the view that the
Executive Board must consider creating new and more effective procedures.®

'The question that came up most frequently in these discussions was that of the nature of the body or bodies competent to
examine the admissibility and the substance of cases and questions.*Members disagreed on whether these tasks should be
conferred on a political or a technical body.

That the examination of admissibility might be conferred on an organ other than the Director-General provoked
contradictory reactions. Several members were in favour of conferring this task on the Committee on Conventions and
Recommendations in Education or on a body limited in membership.®” For example, one Member proposed the setting
up of a “Council of Elders” composed of five persons at the most, appointed personally for their qualities, who could
examine the issue of admissibility free from political considerations. This proposition won the support of some given the
impartiality such a Council might exercise.® Other members, however, took the view that the task should be conferred on

a political body,® while still others considered that there was no reason why the Director-General should be stripped of

79  'Therefore, the members of the Executive Board did not retain the condition for admissibility mentioned by the Director-General, according
to which a communication could not be admissible if it was already the subject of examination by another international organization.

80 See for example the statement of Mr Gopal (India) (SR.6).

81 'This position was maintained by Mr Toussaint (United States) (SR.7), Mr Hummel (Switzerland) (SR.6), Mr Van Hussel (Belgium)
(SR.6), Mr Abad Grijalva (Ecuador) (SR.8), Mr Ki-Zerbo (Upper Volta) (SR.9) and also Mr Petersen (Federal Republic of Germany)
(SR.10).

82  Mr Wagner de Reyna (Peru) for example refused to take part in the discussions because he took the view that they covered an area in
which UNESCO was not in any event competent (document 102 EX/SR.5). See, also, the interpretation of Mr Upraity (Nepal) (SR.10)
and the concerns expressed by Mr Bahner (German Democratic Republic) (SR.6).

83  See for example the statements of Mr Koutakov (Union of Soviet Socialist Republics) (document 102 EX/SR.5), Mr Lipatti (Romania)
(SR.6) and Ms Krassowska (Poland) (SR.7).

84 See for example, Mr Koutakov (URSS) who drew attention to the actions UNESCO had taken until then against massive and flagrant
human rights violations, or Mr Bahner (German Democratic Republic) who felt that the efforts of the Organization should not be
dissipated (document 102 EX/SR.5).

85 Many members drew attention to the slowness of the procedure for examining communications (document 103 EX/18, paragraph 33).
86 Document 103 EX/18, paragraph 31.

87 That was the opinion of Messrs Toussaint (United States) (document 102 EX/SR.7), Van Ussel (Belgium) (SR.6) Mathieu (Italy) (SR.6),
and also Hiraoka (Japan) (SR.6).

88  Proposal by Mr Rahnema (Iran) (document 102 EX/SR.7) shared by Ms Pintasilgo (Portugal) and also by Mr Abad Grijalva (Ecuador)
(SR.8).

89 Document 103 EX/18, paragraphs 35-38.
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this task.” Still other members proposed a middle course, which consisted of making the Director-General responsible
for the formal examination of admissibility and giving the examination of substantive admissibility to the Committee on
Conventions and Recommendations in Education.” At that stage in the legislative history, all those options remained

open.

With regard to the competence to examine communications found to be admissible, some members thought that the
task should be conferred on a political body, in particular the Committee on Conventions and Recommendations in
Education® which had acquired long experience in the subject, others preferred a restricted committee whose members

would be elected in their personal capacity.”

Members of the Board were unable to reach agreement on which fact-finding measures were consistent with the principle
of non-intervention.” For some, it was clearly preferable that this task should be given to independent specialists. Others

argued that the very possibility would stretch the principle of non-intervention.”

The same opposing viewpoints appeared in discussions on the possibility that the competent body could have a
conciliatory role. Certain members were prepared to contemplate granting such role to the body responsible for examining

communications.” For others, this scenario amounted to interfering as well in the internal affairs of the State.”

Most of the conditions for admissibility of communications mentioned by the Director-General did not cause much
discussion. Some members considered however that the victim alone could be authorized to submit a communication to
UNESCO. Only one member of the Executive Board opposed that non-governmental organizations should be granted
the right to submit communications based on the hypothesis of “acio popularis”*®

'The condition of prior exhaustion of local remedies was debated, but at that stage members could not agree whether or not
it should apply to the procedures they were contemplating.”

Though the question of the confidentiality of the examination of communications and of the reports of the Committee
had divided the members of the Executive Board at its 99th session (1976), when document 102 EX/19 was discussed, it
rapidly became clear that, for the majority of speakers, the confidentiality of the examination of cases was a guarantee of
the effectiveness of the procedure. The members of the Executive Board could not, however, agree on the point at which
the results of the examination should be made public, or indeed whether they should ever be.'® Certain members noted
that the procedure could never be fully effective if it was deprived of public support, at least at the end of the process, when
the final conclusions were announced.’’Other members thought that maintaining confidentiality up to the end of the

process would allow more meaningful results to be achieved, free from political pressures.'®

The discussions that took place at the 102nd session of the Executive Board were highly instructive. They showed which
of the aspects of the procedure generated the most debate: the procedure was not to fall foul of the principle of non-

90 Statement of Mr Ki-Zerbo (Upper Volta) (document 102 EX/SR.9).
91 'This was the proposal of Mr Toussaint (United States of America) (SR.7). Mr Van Ussel (Belgium) spoke along the same lines (SR.6).

92 The members of the Executive Board considered whether, in the event the Committee were to be made responsible for examining
admissible communications, the name of the Committee would need to be changed to better reflect its function. the Director-General had
himself thought of changing its name to the “Committee on Human Rights and Conventions and Recommendations in Human Rights”.
Several members supported that proposal but others pointed out that such a modification risked causing confusion about the true nature
of the Committee’s mandate.

93  'This proposal had the support, among others, of the Brazilian Vice-Chairman of the Executive Board, Mr Carneiro, (document 102 EX/
SR.5). See also the statement of Mr Abad Grijalva (Ecuador) (SR.8).

94  Statement of the Director-General, document 103 EX/18, paragraph 39.

95 Document 103 EX/18, paragraph 39.

96  See for example the statement of Mr Van Ussel (Belgium) (document 102 EX/SR.6).

97  Statement of Mr Lipatti (Romania) (document 102 EX/SR.6) and Ms Krassowska (Poland) (SR.7).
98 Document 102 EX/SR.6.

99  Document 103 EX/18, paragraph 26.

100 Document 103 EX/18, paragraph 43.

101 See for example the statements of Messrs Bustamante (Panama) (document 102 EX/SR.6) and Toussaint (United States of America)
(SR.7).

102 Statement of Mr Mathieu (Italy) (SR.6).

20 History of UNESCO’s Procedure for the Protection of Human Rights



intervention the definition of the human rights falling within UNESCO’s competence; the formulation of the distinction
between “cases” and “questions”; and the designation of the organ or organs competent to examine the admissibility and
the merits of communications. Even on the most technical issues, where the Executive Board might have been expected to
reach rapid agreement, divergences of view persisted that were very much bound up with the determination of the States

not to overstep the limits of UNESCO’s competence in the field of human rights.

Given the scope of the undertaking, several members of the Board suggested setting up a Working Party to carry out an
in-depth examination of the various aspects of the procedures under discussion.® Thus, in 102 EX/Decision 5.6.2 (1977),

it was stated that the Executive Board

“6.  Inwvites all its members to send to the Director-General before 15 July 1977 further comments concerning
this subject and the contents of document 102 EX/19;

7.  Decides to set up a working party of 13 members (including the Chairman of the Executive Board as
Chairman) to meet in the early part of August 1977 with the following terms of reference:

(a) to carry out an in-depth study of document 102 EX/19, the analytical summary of the discussions
that took place at the 102nd session, and the written comments of members of the Executive Board

mentioned in paragraph 6 above;

(b) to identify points of agreement and divergence and, working to the extent possible on a basis of
consensus, try to reduce divergences;

(c) to prepare for submission to the 103" session of the Board a report on its work containing suggestions

regarding the procedures to be followed in future (proposing several alternatives whenever necessary);
8. Further decides:

(a) to include again in the agenda of the 103rd session the item “Study of the procedures which should
be followed in the examination of cases and questions which might be submitted to UNESCO
concerning the exercise of human rights in the spheres of its competence, in order to make its action

more effective”;

(b) to study the report mentioned in paragraph 7 (c) above with a view to arriving, if possible, at a final

conclusion at the 103rd session;”

'The creation of the Working Party by the Executive Board was to mark the turning point between the general discussion
and the drafting of a decision giving effect to the resolutions of the General Conference. It was composed of 13 members'®
and chaired by the Chairman of the Executive Board. The terms of reference of the Working Party were to continue to
examine the issue, identifying the points of agreement and disagreement, and to draft a final decision, working fo the extent
possible on a basis of consensus. It was owing to the discipline and perseverance of the Working Party that the members of
the Executive Board came to adopt 104 EX/Decision 3.3.

103 'This possibility was suggested, among others, by Messrs Rahnema (Iran) (SR.7), Mathieu (Italy) (SR.6), Munoz Ledo (Mexico) (SR.7)
and Ms Pintasilgo (Portugal) (SR.8).

104 The Working Party was composed as follows: Mr Martin (United Kingdom, Chairman of the Executive Board and Chairman of the
Working Party), Mr Agiobu-Kemmer (Nigeria), Mr Bagunywa (Uganda), Mr Carneiro (Brazil), Mr EI-Wakil (Egypt), Mr Gopal (India),
Mr Kamm (United States of America), Mr Koutakov (USSR), Ms Krassowska (Poland), Mr Messadi (Tunisia), Mr Thajeb (Indonesia),
Mr Uslar-Pietri (Venezuela) and Mr Van Ussel (Belgium).
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The work of the Executive Board Working Party

The Working Party produced two successive reports: one was submitted to the Executive Board at its 103rd session (1977),
in which it put forward suggestions concerning the procedures to be followed, and the other submitted to the Executive

Board at its 104th session (1978), intended as a final report enabling the discussion to be brought to a close.

In drawing up its first report, the Working Party had before it document 102 EX/19, the discussions at the 102nd session
of the Executive Board'® and the written communications submitted by certain members of the Executive Board during
July 1977, on the invitation of the Executive Board.® The contents of the seven written communications addressed to
the Secretariat reflect for the most part the opposition between those members who took the view that, based on the
principle of non-intervention, UNESCO could not put a procedure in place to examine communications relating to

human rights'”

and those members who gave that principle a different interpretation, that amply justified drawing up new
procedures.'® The same discussions characterized the Working Party. In addition, new questions appeared in the course

of those discussions.

Agreement emerged more easily on certain points. Thus, the members of the Working Party emphasized that there were
no longer any problems with accepting the formal bases of UNESCO’s competence proposed by the Director General.'*
Nonetheless, some members were concerned by the lack of express agreement of all the States to implement the procedure,
which they felt might result in the same questions being raised again in future debates."® As to the definition of the human
rights falling within the competence of UNESCO, the question whether UNESCO could be competent for all human
rights with regard to certain socioprofessional categories remained open, but consensus had been achieved on the other
categories of rights.’! The Working Party also confirmed that the risk of /s pendens was not of sufficient magnitude to
stand in the way of UNESCO?s initiatives.""? Finally, a clear distinction was starting to emerge between the procedure to

be followed in examining “individual cases” and that for “questions”.!"3

At that stage in the legislative history, the implications of the principle of non-intervention for UNESCO’s competence,'*

115 the designation of the body with competence to examine the

117

the condition of prior exhaustion of local remedies,

admissibility and the merits of the communications,''® the prerogatives granted to that body''” and the publication of the

reports drawn up on the communications were all aspects of the procedure on which the members of the Working Party

were still divided.!®

105 Especially the analytical summary of the discussions that took place at the 102nd session of the Executive Board on Item 5.6.2, (document
103 EX/18).

106 Documents 103 EX/WP/HR/INF.1 and 103 EX/WP/HR/INF.1 Add. 1 and Add. 2. Seven members of the Executive Board sent
additional written communications to the Secretariat: Mr EI-Wakil (Egypt), Mr Lipatti (Romania), Mr Van Ussel (Belgium), Mr Bahner
(German Democratic Republic, Mr Garbo (Norway), Mr Koutakov (USSR) and Mr Suganuma (Japan).

107 See the written communications of Messrs Lipatti (Romania), Bahner (GDR) and Koutakov (USSR) (Annexes 2 and 4 to document
103 EX/WP/HR/INF.1 and 6 to document 103 EX/WP/HR/INF.1 Add.1).

108 Those other communications mainly emphasized the spirit of cooperation that must underlie the creation of the procedure. See the written
communications of Messrs Van Ussel (Belgium), Garbo (Norway) and Suganuma (Japan) (Annexes 3 and 5 to document 103 EX/WP/
HR/INF.1 and 6 to document 103 EX/WP/HR/INF.1 Add. 2).

109 Report of the Working Party of the Executive Board drawn up pursuant to 102 EX/Decision 5.6.2 (7), document 103 EX/19 of 19 August
1977, Study of the procedures which should be followed in the examination of cases and questions which might be submitted to UNESCO
concerning the exercise of human rights in the spheres of its competence, in order to make its action more effective, paragraph 6.

110 In his written communication, Mr Koutakov (USSR) expressed the problem in these terms: “It is important in any event for UNESCO,
following the example of the United Nations Organization, to take account of the trend towards drawing up such procedures by agreement”

(paragraph 18 of the written communication). See also the first report of the Working Party, document 103 EX/19, paragraph 12.
111 Document 103 EX/19, paragraphs 19-20.
112 Document 103 EX/19, paragraph 31.
113 Document 103 EX/19, paragraph 46.
114 Document 103 EX/19, paragraphs 8-9.
115 Document 103 EX/19, paragraphs 34-36.
116 Document 103 EX/19, paragraph 29, paragraph 44.
117 Document 103 EX/19, paragraph 49.
118 Document 103 EX/19, paragraphs 52-53.
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The examination of the first report by the Executive Board at its 103rd session (12 September to 7 October 1977) and
the divergences of view that emerged prompted some members to suggest that it would be appropriate to postpone the

discussion, as it seemed too difficult to arrive at a solution that would satisfy all the members.'"”

Nonetheless, the Executive Board did not suspend its discussions, and, in 103 EX/Decisions 5.5.1 and 5.5.2 it invited the
Working Party to draw up a final report for the 104th session in 1978. It is that report, drawn up on the basis of several

documents reflecting the wishes of all organs of UNESCO to reach a consensus on the issue, that constitutes the basis of
104 EX/Decision 3.3.

To prepare the final report, the members of the Working Party examined the following documents:
—  'The report drawn up by the Director-General in 1977 (document 102 EX/19);

— A report drawn up by the Committee on Conventions and Recommendations in Education (document

103 EX/17, Part II);

—  Analytical summaries of the discussions in the Executive Board on document 102 EX/19 (document

103 EX/18);
—  'The first report of the Working Party (document 103 EX/19);

— A draft decision prepared by the Chairman of the Executive Board together with the draft amendments
presented by certain members including the one proposed jointly by Messrs Koutakov (USSR) and Paszkowski
(Poland) which constituted a draft decision in its own right (document 104 EXYWG/HR/1) ;'

— A draft decision prepared by Mr Buergenthal (United States) (document 104 EX/WG/HR.DR.1).

At their meeting of 27 September 1977, the members of the Committee on Conventions and Recommendations in
Education formulated a number of observations on the procedures to be put in place, and annexed these to their report
to be examined by the Executive Board. With the benefit of its experience, the Committee could thus make specific
comments about the improvements that should be made. For example the need for the body charged with examining the

communications to be able to ask for additional details where the information given was not sufficiently detailed.'*'

On the various draft decisions the Working Party had before it, the proposals differed widely. The Working Party had
the task of reconciling them.? To give an example, the proposals were most numerous and varied on the question of
the designation of the body competent to rule on the admissibility of communications. The draft of the Chairman of
the Executive Board, along with that of Mr Buergenthal envisaged that this responsibility should be conferred on a
working group composed of the Chairman of the Committee and two other members of that Committee. The draft by
Messrs Koutakov and Paszkowski also envisaged a working group, composed of the Chairman of the Committee and five
other members. In January 1978, the Working Party favoured the Committee on Conventions and Recommendations
in Education having competence to examine admissibility, and the setting up of “a working group consisting of the
Chairman of the Committee and other members appointed by the Committee with due regard for equitable geographical

distribution”.'® That option was not kept in the final report.'**

119 See document 103 EX/SR.19.

120 This document is in the form of a table: it puts in parallel the text suggested by the Chairman of the Executive Board, the amendments
proposed by the different members, the joint draft amendments of Messrs Koutakov and Paszkowski and, where applicable, the
corresponding text of the instruments applicable within the United Nations system (namely the ECOSOC 1503 (XVVIII) procedure
and resolution 1 (XXIV') of the Sub-Commission on Prevention of Discrimination and Protection of Minorities of the United Nations
Commission on Human Rights).

121 Document 103 EX/17, paragraphs 9 and seq.

122 The aspects of the procedure on which the proposals diverged most were the question of prior exhaustion of local remedies, the procedure
to be followed to deal with “questions” and the designation of the organ competent to examine communications on the merits.

123 See document 104 EX/WG/HR/3.

124 However, the discussions that took place on that report at the 104th session of the Executive Board show that members left open the
possibility of setting up a restricted group at the discretion of the Committee (document 104 EX/SR.6).
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Paragraph 4 of Report 104 EX/3 of the Working Party put forward a draft decision to the Executive Board. That draft
retained all the aspects of the procedure on which the States had insisted throughout the various stages of the legislative
history, and which were intended to invest the procedure with a specific philosophy. UNESCO’s competence in the field of
human rights had solid constitutional and conventional foundations and was also based on the resolutions of the General
Conference; the principle of non-intervention laid down in Article I. 3 of the Constitution of UNESCO must be kept in
mind, but did not prevent the Organization from acting in the sphere of human rights; UNESCO must act on the basis of
“moral considerations” and “in a spirit of international cooperation, conciliation and mutual understanding”, and “should

not play the role of an international judicial body”.

The “Committee on Conventions and Recommendations” — the special group proposed this change of the name of the
Committee — was to be responsible for examining both the admissibility and the merits of communications and was to aim
to bring about “a friendly solution designed to advance the promotion of human rights”. The report no longer mentioned
the possibility of good offices or a conciliation mission. That type of intercession was left to the Director-General who was
encouraged to pursue his discreet efforts at mediation. Finally, a balance was found between the procedure to be followed
for cases and that for questions and between the confidentiality of the procedure and the resort to public opinion in the
case of the most severe violations.

The adoption of 104 EX/Decision 3.3 by
the Executive Board

'The 104th session of the Executive Board, held from 24 April to 9 June 1978, marks the end of the legislative history of
the 104 EX/3.3 Procedure. The final report of the Working Party succeeded in achieving the compromise sought since the
adoption by the General Conference of 19 C/Resolution 6.113 and 19 C/Resolution 12.1, and it was adopted without
modification by the members of the Executive Board, in the form of 104 EX/Decision 3.3.

At the final discussion, the majority of members praised the strive for conciliation that had characterized the Working
Party, and its success in having reached a consensus. The manner in which the discussions proceeded at the 104th session
testified to the clear success of the process in which all the constitutional organs of UNESCO had played a role in devising
a mechanism that would make the action of UNESCO more effective in the field of human rights.

The outcome of this process was a procedure that was accepted by all the members of the Board.'®
With satisfaction the Chairman of the Executive Board at the time, Leonard C. J. Martin (United Kingdom) noted:

“[D]espite many difficulties, a spirit of mutual understanding and cooperation which — even by UNESCOS standards —
was quite remarkable had prevailed, and — together with the very considerable assistance provided by the Secretariat — had
enabled the Working Party to approve by consensus the draft decision in paragraph 4 of its repors” 12

At its 20th session in 1978, the General Conference took formal note of the 104 Procedure, thus confirming that the

procedure was also its own. At the same time, it invited the Director-General to take steps to optimize its functioning.'”’

125 Statement by Mr Garbo (Norway), (document 104 EX/SR.6).
126 Document 104 EX/SR.6.

127 20 C/Resolution 10.1 (1978), UNESCO’s contribution to peace and its tasks with respect to the promotion of human rights and the elimination
of colonialism and racialism.
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Resolution 20 C/10.1: UNESCO'’s contribution to peace and its tasks with respect to the promotion

of human rights and the elimination of colonialism and racism

“Ibe General Conference,

(...)

Noting the establishment of a new procedure, pursuant to 19C/Resolution 12.1, in order to make UNESCO’s

action more effective, as regards the exercise of human rights in the spheres to which its competence extends

(...)
2.  Inwvites the Director-General: (...)

(g) to ensure the smooth operation of the new procedure designed to increase the effectiveness of
UNESCO’s action in the examination of the complaints it receives concerning the exercise of

human rights;”

At its 21st session in 1980, the General Conference hailed the “progress made” thanks to the new procedure as it “enabled
individual petitions ...to be dealt with” and facilitated continuing dialogue with the Member States concerned by the

communications.'?

Resolution 21 C/10.1: UNESCO’s contribution to peace

“The General Conference,

(....)

Noting the progress made under the new procedure established by the Executive Board at its 104th session for
the examination of communications concerning the exercise of human rights, which enables individual petitions
concerning cases or matters relating to violations of these rights within UNESCO?s fields of competence to be dealt
with, and permits and facilitates constant and continual dialogue with the States involved in the communications

which reach the Secretariat,

8.  Inwites the Director-General:

(g) to pay particular attention to the protection of human rights and fundamental freedoms,
including the elimination of massive, systematic or flagrant violations of human rights;

(h) to continue to examine with particular attention the general situation regarding respect for
human rights within UNESCO’s fields of competence, placing special emphasis on activities in
the realm of human rights teaching;”

128 21 C/Resolution 10.1 (1980), UNESCOY contribution to peace.
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Documents of
the Legislative History



Chapter 1: Human Rights

at the nineteenth session
of the General Conference
of UNESCO in Nairobi

At the 19th session of the General Conference in 1976,19 C/Resolution 6.113 concerning the social sciences programme
and 19 C/Resolution 6.12, proposed by the Negotiating and Drafting Group of the General Conference, invited the

Executive Board and the Director-General to study the procedures that should be followed in the examination of cases
and questions which might be submitted to UNESCO concerning the exercise of human rights in the spheres to which
its competence extended in order to render its action more effective (Section 1: Resolutions of the General Conference).

'The adoption of the two resolutions was preceded by several drafts submitted by Member States which were examined by
the competent commissions and adopted by the Plenary (Section 2. Drafting of the General Conference resolutions).

Section 1: Resolutions of the General Conference

Resolution 19 C/6.113

The General Conference,

Recalling the statement in its Constitution that UNESCO was founded in order ‘to further universal respect for justice,
for the rule of law and for the human rights and fundamental freedoms which are affirmed for the peoples of the world,
without distinction of race, sex, language or religion, by the Charter of the United Nations’,

Considering that, to this end, the Organization has set itself the task of developing co-operation and understanding
between nations in education, science, culture and communication,

Reaffirming UNESCO’s universal calling, respectful of the plurality of the economic systems, social structures and cultural
values of the States of which it is composed,

Recalling that in the fields of its competence UNESCO must, in particular by study of the historical, philosophical,
sociological and legal conditions on which human rights are dependent, seek to promote and safeguard civil and political
rights as well as economic, social and cultural rights, which are interdependent both in theory and in practice,

Taking note of 98 EX/Decisions 9.4,9.5 and 9.6 and of 99 EX/Decisions 9.4 and 9.5, adopted by the Executive Board at
its 98th and 99th sessions respectively,

Anxious to ensure that the Organization is in a position to discharge to the full its responsibilities in the field of human

rights, as they emerge from the principles underlying its Constitution,
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Inwites the Executive Board and the Director-General to study the procedures which should be followed in the examination
of cases and questions which might be submitted to UNESCO concerning the exercise of human rights in the spheres of

its competence, in order to make its action more effective.

Resolution 19 C/12.1

12. UNESCO’s contribution to peace and its tasks with respect to the promotion of human rights and the
elimination of colonialism and racialism; long-term programme of measures whereby UNESCO can

contribute to the strengthening of peace
12.1 The General Conference,

Referring to the provisions of Article I of UNESCO’s Constitution, which defines the Organization’s tasks with regard to

the strengthening of peace and international security and respect for human rights and fundamental freedoms for all,

Recalling the resolutions concerning UNESCO’s contribution to the cause of peace and the struggle against colonialism
and racialism, which it adopted at its eleventh (1960), thirteenth (1964), fifteenth (1968), sixteenth (1970), seventeenth
(1972) and eighteenth (1974) sessions,

Considering that the political climate now established is leading to the relaxation of international tension, which is
conducive to more effective achievement of the aims and tasks set for UNESCO under its Constitution and as a result of

decisions of the General Conference,

Stressing that the policy of relaxing international tension implies a genuine turning away from confrontation and unstable

equilibrium towards greater peaceful co-operation among all States, irrespective of their social and economic systems,

Acknowledging the important part played in this encouraging process by the provisions of the Final Act of the Conference
on Security and Co-operation in Europe, relating to UNESCO’s fields of competence,

Bearing in mind the great efforts made by the Group of Non-Aligned Countries, the Organization of African Unity (OAU)
and other groups to reduce tensions, on the basis of equality, co-operation and respect for the sovereignty, independence
and territorial integrity of States,

Noting likewise that relaxation of international tension and peaceful co-operation, and the efforts aimed at establishing
a new international economic order, open up new prospects for the satisfactory solution of the problems of development

and social progress, and for the guaranteeing and protection of human rights,

Aware that colonialism, neo-colonialism, racialism in all its forms and manifestations, apartheid, and the policy of
aggression and interference in the domestic affairs of States are serious obstacles to the exercise of man’s right to lead his

life in dignity and freedom,

Affirming that the efforts undertaken by UNESCO in its fields of competence for the liberation of the peoples still subject
to colonialism, neo-colonialism and foreign occupation represent an important contribution to the establishment of peace
throughout the world,

Taking note with satisfaction of the report of the Director-General on the implementation of resolution 11.1
adopted by the General Conference at its eighteenth session and entitled UNESCO’s Contribution to Peace and its
Tasks with Respect to the Promotion of Human Rights and the Elimination of Colonialism and Racialism,

Stressing the importance of a greater contribution by UNESCO to the cause of peace and the relaxation of international

tension through specific forms of cultural and scientific co-operation among States,

Taking into account UNESCO’s long experience which has convincingly shown that the more active the contribution the

Organization makes, within its fields of competence, to the solution of contemporary problems by seeking international
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security and peace, and by promoting the struggle for the elimination of colonialism and its consequences, and respect for

human rights and fundamental freedoms, the greater its moral authority,

Considering that UNESCO, in accordance with its Constitution, is called upon to play a yet more active part in ensuring
that cultural exchanges and the wider and freer dissemination of information serve, to a still greater degree, the cause of

peace, mutual understanding and the strengthening of trust and friendship between nations,
1. Urges Member States:
(a) to contribute to the easing of regional and international political tensions in every possible way;

(b) actively to support any moves towards strengthening peace, promoting and safeguarding fundamental
human rights and freedoms, solving the problems of disarmament, putting an end to military occupations,
ensuring the independence, sovereignty and territorial integrity of States and non-interference in the

domestic affairs of States, and combating colonialism, racialism and apartheid;

(c) to ratify the International Covenant on Economic, Social and Cultural Rights and the International

Covenant on Civil and Political Rights, and to take all necessary steps for their application;

2. Inwites the Director-General, under the short- and medium-term programmes, to promote studies and

research on the following questions:

(a) the strengthening of peace and the promotion of international understanding, as well as the resulting
circumstances conducive to the broadening of co-operation in education, science, culture and

communication;

(b) the contribution that can be made by UNESCO, in its fields of competence, to knowledge of the
problems of disarmament, and to their solution, by employing all possible ways of making world opinion

alive to these problems;

(c) violations of the independence, sovereignty and territorial integrity of States and the struggle against
foreign occupation, colonialism, racialism and apartheid, whose inhuman theory and practice are a
flagrant violation of human rights and freedoms, a threat to the progress of mankind and a serious

danger to international peace;

(d) the links which exist between a just and lasting peace and a satisfactory solution of the problems of

development at the national, regional and world levels;

(e) the means of guaranteeing more effectively basic human rights and freedoms, including the basic rights

to life and to security, which are inseparable in the final analysis from a just and lasting peace;

3. Inwites the Director-General to report on the implementation of paragraph 2 of this resolution to the General

Conference at its twentieth session;
11

Recalling the statement in its Constitution that UNESCO was founded ‘in order to further universal respect for justice,
for the rule of law and for the human rights and fundamental freedoms which are affirmed for the peoples of the world,
without distinction of race, sex, language or religion, by the Charter of the United Nations’,

Considering that, to this end, the Organization has set itself the task of developing co-operation and understanding

between nations in education, science, culture and communication,

Considering that UNESCO’s mission in relation to human rights has been confirmed throughout its existence and
reaffirmed by the Draft Medium-Term Plan, which gives it very great importance,
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Recalling that, in the fields of its competence, UNESCO must, in particular by study of the historical, philosophical,
sociological and legal conditions on which human rights are dependent, seek to promote and safeguard civil and political

rights as well as economic, social and cultural rights, which are interdependent both in theory and in practice,

Noting with anxiety that the situation as regards the effective, widespread application of the principles of the Universal
Declaration of Human Rights and the various instruments relating to those rights adopted by the United Nations is
at present far from satisfactory, as can be seen from the policy of apartheid, racialism, colonialism, social and national

oppression and other forms of discrimination,

Noting, in particular, that violations of human rights in UNESCO?s fields of competence are increasingly frequent and are
the subject of numerous complaints sent to the Organization,

Noting that, in his Introduction to the General Policy Debate (19 C/INF.12), the Director-General asked, with reference
to the problems of human rights, that he might in future be given, within UNESCO’s spheres of competence, the necessary

moral means to enable him to act more effectively in safeguarding human rights,

4. Reaffirms the principle that respect for human rights and fundamental freedoms is an essential prerequisite

for all development and for a new international economic order;
5. Condemns violations of human rights, in whatever part of the world they may occur;

6.  Regueststhe Director-General to see that special measures are taken in the Organization’s fields of competence

with regard to violations of human rights in regions of the world under foreign occupation and domination;

7.  Expresses the hope that the bodies within the United Nations system will, each in its fields of competence,

continue their activity to promote human rights and effective and universal respect for those rights;
8. Draws attention to the terms of Articles 55 and 56 of the United Nations Charter;

9. Recalls that UNESCO is not an international judicial body and that, in conformity with paragraph 3 of

Article I of its Constitution, it must avoid any interference in the domestic affairs of Member States;
10. Inwvites the Executive Board and the Director-General:

(a) to examine with particular attention the general situation with regard to respect for human rights
throughout the world, in UNESCO’s fields of competence;

(b) to study the procedures which should be followed in the examination of cases and questions which
might be submitted to UNESCO concerning the exercise of human rights in the spheres to which its

competence extends, in order to make its action more effective;

(c) to continue to establish, with a view to the implementation of subparagraphs (a) and (b), close co-
operation and co-ordination with the relevant United Nations organs so as to take advantage of their
work and the lessons that can be learnt from them in this field;

(d) to report on the implementation of Part II of this resolution to the General Conference at its
twentieth session;

I

Solemnly proclaiming that colonialism, neo-colonialism, and racialism in all its forms and manifestations, are incompatible

with the fundamental aims of UNESCO,

Considering that the policy of apartheid is a crime against the conscience and dignity of man, unanimously censured by
the whole international community,
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Considering that there can be no just and lasting peace, nor can the necessary conditions for the establishment of a new
international economic order exist, until all forms of discrimination, domination and oppression have been eliminated in

relationships between men and between peoples,

Recognizing the legitimacy of the struggles being waged by peoples subjected to all forms of domination to secure their

right to self-determination and independence,

Recalling the provisions of the Universal Declaration of Human Rights, the International Covenant on Economic, Social
and Cultural Rights and the International Covenant on Civil and Political Rights, and the Geneva Conventions of 1949

concerning human rights in occupied territories and the protection of civilian persons in time of war,

Expressing its solidarity with the struggle upon which the African peoples have embarked in order to recover their national

identity, dignity, sovereignty and independence,

Noting with satisfaction that the success of the national liberation struggles and the accession to independence of many
countries previously under colonial domination have opened the way to the complete elimination of colonialism, neo-

colonialism, racial discrimination and apartheid,

Recalling the objectives and tasks assigned to UNESCO under the Decade for Action to Combat Racism and Racial

Discrimination,

Bearing in mind the International Convention on the Suppression and Punishment of the Crime of Apartheid, adopted
with a large majority by the General Assembly of the United Nations at its twenty-eighth session,

Stressing the moral obligation for all States, individually and collectively, particularly within the framework of UNESCO,
to contribute by all the means available to them to furthering the attainment of these objectives, in close co-operation with
the representatives of those peoples which are the victims of colonialism, neo-colonialism, racialism and apartheid, and
with those of the liberation movements recognized by the Organization of African Unity,

Reaffirming that the creation of Bantustans is a measure essentially designed to destroy the territorial integrity of the
country, in flagrant violation of the principles enshrined in the United Nations Charter, and that the granting of so-called

independence to Transkei is an inadmissible illustration of this,

Reaffirming that apartheid seriously hinders the development of education, science, culture and communication in the

regions where it is practised,

Noting with acute concern that certain States continue to maintain relations with the present Government of South
Africa, particularly in the military, nuclear, scientific and technological fields, in defiance of the resolutions of the United
Nations,

11.  Reaffirms the inalienable and imprescriptible right of the people of Namibia, at present under illegal

occupation, to self-determination, independence and national sovereignty;

12.  Expresses its profound indignation at, and condemnation of, the persecutions and massacres of the people
of Zimbabwe and the attacks against neighbouring States, committed by the racist and illegal regime in
Salisbury;

13.  Inwvites Member States to respect and to uphold the right to self-determination and independence of the
peoples still subject to any form of domination;

14.  Takes note with satisfaction of the report of the Director-General entitled UNESCQO’s Contribution to Peace
and its Tasks with Respect to the Promotion of Human Rights and the Elimination of Colonialism and
Racialism’ (19C/13), particularly as regards assistance, within UNESCO’s fields of competence, to liberation
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15.

16.

17.

18.

19.

20.

movements recognized by the Organization of African Unity and to the peoples of liberated regions and as
regards information and research activities concerning racialism and apartheid;

Stresses the contribution which UNESCO can make to alerting world public opinion to the problems of
apartheid, racialism, colonialism and neo-colonialism, to the analysis and clarification of the historical and
sociopolitical origins of these phenomena and to the study of new forms of domination, inter-ethnic relations

and the assimilation of minority groups;

Inwites the Director-General to accord special importance in the 1977-1978 programme to these assistance,
information and research activities, for example by granting increased aid,in UNESCO’s fields of competence,
to the liberation movements recognized by the Organization of African Unity;

Appeals to Member States to provide UNESCO, directly or indirectly, with additional assistance in financial

or other form, so as to enable it to carry out these tasks more effectively;

Requests all governments and all organizations to refrain from any relations with the institutions or authorities

of the Bantustans, in particular Transkei, and to refuse to recognize them in any way whatsoever;

Inwites the Director-General, in consultation with the Executive Board, to take the necessary measures to
cease all collaboration with any non-governmental organizations participating in any way in the policy of the
Government of the Republic of South Africa, Rhodesia or any other territory where the policy of apartheid

and racial discrimination subsists;

Inwites the Director-General to report to it at its twentieth session on the application of Part III of this
resolution.
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Section 2: Drafting of the General Conference
Resolutions

Document 19 C/DR.108

Draft resolution submitted by France %

The General Conference,

1.

Recalling the statement in its Constitution that UNESCO was founded in order “to further universal respect
for justice, for the rule of law and for the human rights and fundamental freedoms which are affirmed for
the peoples of the world, without distinction of race, sex language or religion, by Charter of the United

Nations”;

Considering that to this end the Organization has set itself the task of developing cooperation and

understanding between nations in education, science, culture and communication;

Reaffirming the need to maintain and strengthen UNESCO’s universal calling, respectful of the plurality of

the economic systems, social structures and cultural values of the States of which it is composed;

Recalling that in the fields of its competence UNESCO must, in particular by study of the historical,
philosophical, sociological and legal conditions on which human rights are dependent, seek to promote and
safeguard civil and political rights as well as economic, social and cultural rights, which are interdependent
both in theory and practice;

Taking note of 98 EX/Decisions 9.4, 9.5 and 9.6 and of 99 EX/Decisions 9.4 and 9.5, adopted by the
Executive Board at its 98th and 99th sessions respectively;

Anxious to ensure that the Organization is in a position to discharge to the full its responsibilities in the field

of human rights, as they emerge from the principles underlying its Constitution;

Inwites the Executive Board and the Director-General to study measures to improve the examination of
cases which may be submitted to UNESCO concerning the exercise of human rights in the spheres of its

competence.

Document 19 C/PLEN/DR.11

Submitted by the Netherlands, Federal Republic of Germany, Belgium, Denmark, France, Ireland, Italy, Luxembourg and
the United Kingdom'°

9.

10.

Implementation of resolution 11.1 adopted by the General Conference at its eighteenth session concerning
UNESCO’s contribution to peace and its tasks with respect to the promotion of human rights and the

elimination of colonialism and racialism.

Long-term programme of measures whereby UNESCO can contribute to the strengthening of peace.

129 'This draft, received by the Secretariat on 23 October 1976, is dated 27 October 1976
130 This draft, received by the Secretariat on 12 November 1976, is dated 13 November 1976
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The General Conference,

Recalling that the purpose of UNESCO, according to its Constitution, is to promote collaboration among the nations “in
order to further universal respect for justice, for the rule of law and for human rights and fundamental freedoms”;

Recalling that UNESCO’s mission in relation to human rights has been confirmed throughout its existence and reaffirmed

by the Medium-Term Plan, which gives it the highest priority;

Noting with anxiety that the situation as regards the effective, widespread application of the principles of the Universal
Declaration of Human Rights and other instruments relating to human rights is at present far from satisfactory;

Noting, in particular, the violations of human rights in UNESCO’s fields of competence are increasingly frequent and are
the subject of numerous complaints sent to the Organization and accompanied by requests for intercession on behalf of

intellectuals, artists and teachers persecuted for political reasons;

Noting with satisfaction the hope expressed by the Director-General in his introduction to the general policy debate
that the General Conference will provide him with the means of taking effective action to come to the aid of victims of

violations of human rights in the fields of competence of the Organization;

Solemnly reaffirms UNESCO’s calling to contribute, through education, science and culture, to universal respect for

human rights and fundamental freedoms for all;

Reaffirms the principle that respect for human rights and fundamental freedoms is an essential prerequisite for all

development and for the New International Economic and Cultural Order;
Condemns violations of human rights, in whatever part of the world they may occur;

Expresses the hope that the bodies within the United Nations system will, each in its fields of competence, continue their

activity to promote the development of and respect for human rights;

Inwites the Director-General to follow with particular attention the situation throughout the world with regard to
human rights, in the Organization’s fields of competence, and to report on this subject to the General Conference at its
twentieth session;

Invites the Executive board to consider this problem with a view to working out a suitable procedure enabling the
Director-General to take effective action on behalf of victims of violations of human rights in the field of education,

science, culture and communication in all parts of the world.

Document 19 C/PLEN/DR.8 Parts | and Il

Draft resolution submitted by the Drafting and Negotiation Group™!
|
The General Conference,

Referring to the provisions of Article I of UNESCO’s Constitution which defines the Organization’s tasks with regard to

the strengthening of peace and international security and respect for human rights and fundamental freedoms for all;

Recalling the resolutions concerning UNESCO’s contribution to the cause of peace and the struggle against colonialism
and racialism, which it adopted at the eleventh (1960), thirteenth (1964), fifteenth (1968), sixteenth (1970), seventeenth
(1972) and eighteenth (1974) sessions;

131 'This draft is dated 26 November 1976
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Considering that the political climate now established is leading to the relaxation of international tension, which is
conducive to more effective achievement of the aims and tasks set for UNESCO under its Constitution and as a result of

decisions of the General Conference;

Stressing that the policy of relaxing international tension implies a genuine turning away from confrontation and unstable

equilibrium towards greater peaceful co-operation among all States, irrespective of their social and economic systems;

Acknowledging the important part played in this encouraging process by the provisions of the Final Act of the Conference
on Security and Co-operation in Europe, relating to UNESCO’s fields of competence;

Bearing in mind the great efforts made by the Group of Non-Aligned countries, the OAU and other groups to reduce
tensions, on the basis of equality, cooperation and respect for the sovereignty, independence and territorial integrity of
States;

Noting likewise that relaxation of international tension and peaceful cooperation, and the efforts aimed at establishing a
New International Economic Order open up new prospects for the satisfactory solution of the problems of development

and social progress, and for the guaranteeing and protection of human rights;

Aware that colonialism, neo-colonialism, racialism in all its forms and manifestations, apartheid, and the policy of

aggression are serious obstacles to the exercise of man’s right to lead his life in dignity and freedom;

Affirming that the efforts undertaken by UNESCO in its fields of competence for the liberation of the peoples still subject
to colonialism, neo-colonialism and foreign occupation represent an important contribution to the establishment of peace

throughout the world;

Taking note with satisfaction of the report of the Director-General on the implementation of resolution 11.1 adopted by
the General Conference at its eighteenth session and entitled “UNESCO’s contribution to peace and its tasks with respect

to the promotion of human rights and the elimination of colonialism and racialism”;

Recalling decision no.11 of the fifteenth conference of International Non-Governmental Organizations enjoying
consultative relations with UNESCO;

Stressing the importance of a greater contribution by UNESCO to the cause of peace and the relaxation of international

tension through specific forms of cultural and scientific cooperation among States;

Taking into account UNESCO’s long experience which has convincingly shown that the more active the contribution the
Organization makes, within its fields of competence, to the solution of contemporary problems by seeking international
security and peace, and by promoting the struggle for the elimination of colonialism and its consequences, and respect for
human rights and fundamental freedoms, the greater its moral authority;

Considering that UNESCO, in accordance with its Constitution, is called upon to play a more active part yet in ensuring
that cultural exchanges and the wider and freer dissemination of information serve, to a still greater degree, the cause of

peace, mutual understanding and the strengthening of trust and friendship between nations.
A
Urges Member States:
(a) to contribute to the easing of regional and international political tensions in every possible way;

(b) actively to support any moves towards strengthening peace, promoting and safeguarding fundamental
human rights and freedoms, solving the problems of disarmament, putting an end to military occupations
and ensuring the independence, sovereignty and territorial integrity of States, and combating colonialism,

racialism and apartheid;

(c) toratify the International Covenant on Economic, Social and Cultural Rights and the International Covenant
on Civil and Political Rights, and to take all necessary steps for their application.
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B

Inwites the Director-General, under the short and medium-term programmes, to promote studies and research on the

following questions:

(a) the strengthening of peace and the promotion of international understanding, as well as the resulting
circumstances conducive to the broadening of cooperation in education, science, culture and

communication;

(b) the contribution that can be made by UNESCO, in its fields of competence, to knowledge of the problems
of disarmament, and to their solution, by employing all possible ways of making world opinion alive to these

problems;

(c) violations of the independence, sovereignty and territorial integrity of States and the struggle against foreign
occupation, colonialism, racialism and apartheid, whose inhuman theory and practice are a flagrant violation
of human rights and freedoms, a threat to the progress of mankind and a serious danger to international

peace;

(d) thelinkswhich exist between a just and lasting peace and a satisfactory solution of the problems of development

at the national, regional and world levels;

(e) the means of guaranteeing more effectively basic human rights and freedoms, including the basic rights to

life and to security, which are inseparable in the final analysis from a just and lasting peace.
C

Inwites the Director-General to report on the implementation of this resolution to the General Conference at its

twentieth session.

II
The General Conference,

Recalling the statement in its Constitution that UNESCO was founded “in order to further universal respect for justice,
for the rule of law and for the human rights and fundamental freedoms which are affirmed for the peoples of the world,
without distinction of race, sex; language or religion, by the Charter of the United Nations”;

Considering that, to this end, the Organization has set itself the task of developing cooperation and understanding between

nations in education, science, culture and communication;

Considering that UNESCO’s mission in relation to human rights has been confirmed throughout its existence and
reaffirmed by the Draft Medium-Term Plan, which gives it very great importance;

Recalling that, in the fields of its competence, UNESCO must, in particular by study of the historical, philosophical,
sociological and legal conditions on which human rights are dependent, seek to promote and safeguard civil and political

rights as well as economic, social and cultural rights, which are interdependent both in theory and in practice;

Noting with anxiety that the situation as regards the effective, widespread application of the principles of the Universal
Declaration of Human Rights and the various instruments relating to those rights adopted by the United Nations is
at present far from satisfactory, as can be seen from the policy of apartheid, racialism, colonialism, social and national

oppression and other forms of discrimination;

Noting, in particular, that violations of human rights in UNESCO’s fields of competence are increasingly frequent and are

the subject of numerous complaints sent to the Organization;

Noting the hope expressed by the Director-General that he may in future be given, within UNESCO’s spheres of

competence, the necessary moral means to enable him to act more effectively in safeguarding human rights;

38 Documents of the Legislative History — Chapter 1: Human Rights at the nineteenth session of the General Conference of UNESCO in Nairobi



Reaffirms the principle that respect for human rights and fundamental freedoms is an essential prerequisite for all

development and for a New International Economic Order;
Condemns violations of human rights, in whatever part of the world they may occur;

Requests that special measures be taken with regard to violations of human rights in regions of the world under foreign

occupation and domination;

Expresses the hope that the bodies within the United Nations system will, each in its fields of competence, continue their

activity to promote human rights and effective and universal respect for those rights;
Draws attention to the terms of Articles 55 and 56 of the United Nations Charter;

Recalls that UNESCO is not an international judicial body and that, in conformity with paragraph 3 of Article I of its
Constitution, it must avoid any interference in the domestic affairs of Member States;

Inwites the Executive Board and the Director-General:

(a) to examine with particular attention the general situation with regard to respect for human rights throughout
the world, in UNESCO?s fields of competence, and to report on the implementation of this resolution to the

twentieth session of the General Conference;

(b) to study the procedures which should be followed in the examination of cases and questions which might be
submitted to UNESCO concerning the exercise of human rights, in order to make its action more effective;

(c) to establish, with a view to the implementation of sub-paragraphs (a) and (b), close cooperation and
coordination with the relevant United Nations organs so as to take advantage of their work and the lessons
that can be learnt from them in this field.

Extracts of the report of Programme Commission lll:
resolutions and recommendations

[...]

27.2.'The draft resolution contained in document 19 C/DR.108 related to the procedure to be followed in the
examination of cases submitted to UNESCO concerning the exercise of human rights. It was supported by
the Chairman of the Executive Board’s Committee on Conventions and Recommendations. A long discussion
took place, which was closed by a procedural motion. Most of the discussion concerned the use of the term
“cases” in the resolution and the proposal was made that this term should be replaced by the term “questions”.
In the end a compromise solution emerged whereby both the term “cases” and the term “questions” should be
used. The draft resolution as a whole recommended for adoption by 79 votes to none, with one abstention.

[...]

Extracts of the General Conference Debate
- 35th and 36th meetings
“The Director-General:

[...]

98.5 Then, Mr President, I would like to pause at subparagraphs (a) and (b) of the seventh paragraph of the
operative part, which invite the Executive Board and the Director-General to “examine with particular

attention the general situation with regard to respect for human rights throughout the world in UNESCO’s
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98.6

spheres of competence ...”, and “study the procedures that should be followed in the examination of cases and
questions which might be submitted to UNESCO concerning the exercise of human rights in order to make
its action more effective”. Subparagraph (b) does not present any difficulties, the more so when one considers
it in the light of Resolution 5.11.2 which was adopted by the Plenary on the recommendation of Commission
III, paragraph 7 of which reads as follows: “Invize the Executive Board and the Director-General to study
the procedures which should be followed in examining human rights in its spheres of competence, in order
to make its action more effective”. While it is not expressly stated in the text, I would interpret the request
in subparagraph (b) as concerning the exercise of human rights only within the spheres of competence of

UNESCO.

Lastly, in subparagraph (c), the Executive Board and the Director-General are asked to “establish, with a view
to the implementation of subparagraphs (a) and (b), close cooperation and coordination with the relevant
United Nations organs so as to take advantage of their work and the lessons that can be learned from them
in this field”. I would simply say that those contacts already exist. Perhaps it would therefore be preferable to
replace the word “establish” with “continue to establish”. Thank you, Mr President.”
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Chapter 2: Implementation

of 19 C/Resolution 6.113 and
19 C/Resolution 12.1

The study by the Director-General (document 102 EX/19) analyses in detail the main procedures for examining
communications concerning human rights in the United Nations, at the ILO and in the regional organizations, as well as
within UNESCO itself. The study also puts forward considerations that could serve as the basis of the discussion in the

Executive Board.

Annex I of the study contains a comparative table of the main existing procedures for examining communications
concerning human rights and, Annex II, a document on the procedure for examining communications followed until that

time by UNESCO (Annex I: Comparative table of existing procedures; Annex II: Former procedure of UNESCO).
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United Nations Educational, .
séil‘:uﬁc aa::gnéulnfrcﬁtg‘gaanizaﬁon Executive Board eX

Hundred-and-Second Session

102 EX/19
PARIS, 7 April 1977
Original: French

Item 5.6.2 of the Provisional Agenda

STUDY OF THE PROCEDURES WHICH SHOULD BE FOLLOWED IN THE
¢ EXAMINATION OF CASES AND QUESTIONS WHICH MIGHT BE SUBMITTED
TO UNESCO CONCERNING THE EXERCISE OF HUMAN RIGHTS IN THE SPHERES
OF ITS COMPETENCE, IN ORDER TO MAXE ITS ACTION MORE EFFECTIVE

SUMMARY

The General Conference, at its nineteenth session, invited
the Executive Board and the Director-General to "study the
procedures which should be followed in the examination of
cases and questions which might be submitted to Unesco con-
cerning the exercise of human rights in the spheres of its
competence, in order to make its action more effective"

(19 ¢/Resolutions 6.113 and 12.1). This document has been
prepared in order to facilitate study of the question.
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Terms of reference given to the Executive Board and the Director-General

1. Under the terms of resolution 12.1 entitled "Unesco's oontribution to peace and
its tasks with respect to the promotion of hman rights and the elimination of
colonialism and racialism; long-term programme of measures whereby Unesco can con-
tribute to the strengthening of peace", the Generwl Conference, at its nineteenth
session, invited the Executive BPoard and the Direstor-General {parsgraph 10):

"(a) to examine with particular attention tne general situation with regard to
respect for human rights throughout tne world, in Unesco's fields of
competence;

(b) to study the procedurcz which should be followed in the examination of
cases and questions which might be submitted to Unesco concerning the
exercise of human rights in the spheres to whioch its competence extends,
in order to make its action more effective;

(¢) to continue to establish, with a view to the implementation of sub-
paragraphs (a) and (b), close co-operation and co-ordination with the rele-
vant United Nations organs so as to take advantage of their work and the
lessons that car be learnt from them in this field;

(d) to report on the implementation of Part II of this resolution to the
General Conference at its twentieth session".

2. This resolution, which was adopted on the proposal of tho Drafting and Negotia-

tion Group of the General Conference, should be set alongside resolution 6.113
adopted on the proposal of Programme Commission III which, in identical terms, in-
vites the Executive Board and the Director-General "to study the procedures which
should be followed in the examination of cases and questions which might be sub-
mitted to Unesco concerning the exercise of human rights in the spheres of its com-
petence, in order to make its action more effective".

3. It should also be recalled that the Executive Board, at its 99th session, by

1..80lution 9.4-9.5, invited "the Committee on Conventions and Recommendations
in Education to review its current procedure, including methods of work and of
reporting to the Executive Board, with a view to making recommendations for improve-
merit where necessary”. It is in pursuance of this resolution that the Committee on
Conventions and Recommendations in Education studied, at its session held from 20 to
21 September 1976, the procedures applied, including its methods of work and of
reporting to the Executive Board (see document 100 EX/CR/2). The Committee was
unable, however, to conclude its consideration of the question so that the study thus
initiated should, in principle, be pursued at the Committee's next session. Further-
more, in its report to the Executive Board (dooument 100 EX/PRIV.50), the Committee
on Conventions and Recommendations in Education requested the Secretariat "to prepare
for 1ts next session a dcoument on the procedures applied by the United Nations, as
well as by certain Specialized Agencies having oompetence in human rights matters,
and on any modifications made or under study". The Committee added that "such a
document would be such as to fasilitate the follow-up of the examiration by the
Committee of the procedure followed at Unesco and provide it with guidelines for
making recommendations which it might subsequently wish to submit on this subject to
the Executive Board".

Interpretation of the terms of refererce

' It will be seen, first of all, that whereas up to now the problem of communica-
tions concerning human rights has always been dealt with on the basis of
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individual case.«. the aforesaid General Conference resolutions refer in more general
terms to the "cases" and "questions" which might be submitted to Unesco concerning
the exercise of human rights in the spheres of its competence. The present study,
therefore, has %o cover both communications relating to individual cases, which can
be identified with the "cases" referred to in the resolutions, and general problems
and overall situavions in the sphere of human rights, which can be identified with
the "questions" co..cerning the exercise of human rights. Accordingly, the terms
of reference give: to the Director-General and the Executive Board in fact comprise
examination of the procedures in regard to all communications concerning the exer-
cise of human rights, whether governmental or not and whether they refar to indivi-
dual cases or general questions concerning human rights.

5. In requesting the Director-General and the Executive Board to study this sub-
Ject, the General Conference has, however, indicated its wish to remain within
the “imits of Unesco's competence, so that the procedures to be studied must apply
exclusively to problems relating to the exercise of human rights in the spheres of
Unesco's competence. This same concern 1s reflected in paragraph 10 (¢) of
19 C/Resolutica 12.1, where the General Conference asks that close co-operation
and co-ordination be established with the relevant United Nations organs as regards
the prooedures to be followed; for in seeking to make the Organization's action
more effective in this domain care must at the same time be taken not to create
duplication of effort.

Preliminary observations and scheme of the study

6. When one studies existing international procedures for the examination of
comrunications concerning the exerclse of human rights, one is struck by the

terminological imprecision on the sub.ject. Depending on the organizations and pro-
oedures applied, there 1is reference to "communications" concerning human rights,
"petitions", "complaints", "appeals", "claims" and "denunciations”, without its
being possible to glve any of these terms a preclise meaning entailing certain legal
consequences. These terminological imprecisions merely reflect, in point of faect,
the variety of the procedures in use within international organizations. To avoid
any ambiguity it 18 the term "communication", doubtless the most general of all,
that will be used in the present study, particularly since it is in current use
within Unesco.

7. It is generally granted that communications addressed to international bodies

concerning the exercise of human rights within a country oconstitute a pheno-
menon of very long standing. One of the first communications in modern times came
from the famous Czech philosopher and teacher Johann Amos Komensky (or Comenius)
who, in 1676, applied to the Congress of Breda which had met to prepare the peace
treaty between France and the United Provinoces on the one hand and England on the
other. However, communications of this type have multiplied oonsiderably since the
First World War: one of the first procedures concerning them was dresm up under
the League of Nations, this being applied essentially to communications from members
of national xinorities who were covered by certain provisions for the protection ot
human rignts included in the 1919-1920 peace treaties.

8. It was, however, after the Second World War that the number of communications
concerning human rights, whether individual cases or more general questions, .
increased considerably. Internmational organizations now receive some 30 to L0,000
compunications each year relating to the exercise of human rights in the member
countries of the intermational ocommnity. A very large majority of these communi=-
cations are addressed to the United Nations, but an increasing number are being
submitted to the Specilalized Agencies and regional intergovernmental organizations.
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It 1is hardly surprising, in these oircumatances, that practically all the inter-
governmental organizations have been led to draw up procedures for examining such
communications, whether within the context of a treaty for the proteotion of human
rights, or under the provisions of an internal instrument of the competent organ
of the organization (see the comparative table of these procedurss for the examina-
tion of individual communications in Annex I, below).

9. In the case of Unesco, a procedure of this kind was laid down by the Executive

Board in 77 EX/Decision 8.3. This decision constitutes the starting-point for
the present study whose aim it is to make Unesco's action more effective in this
domain, in accordance with the wish expressed by the General Conference, it being
understood that the study will necessarily have to take into account, first, the
state of the problem in the organizations of the United Nations system and, secondly,
the need for cc-ordination and co-operation with these organizations. The study
will, then, consist of five parts:

(1) Part I will contain a general outline of the main procedures existing in
international organizations;

(11) Part II will study the different categories of commnications concerning
human rights, classified according to the type of action to which they
are intended to give rise;

(114) Part III will coataln a comparative study of the various stages in the
procedure for examining these communications;

(iv) Part IV will restate existing procedures within Unesco, but from the
standpoint of the general schema suggested by the study of existing
procedures in other international organizations;

(v) In Part V certain considerations and certain questions will be formulated
on the basis of which it should be possible to take sppropriate steps
to achieve the General Conference's aim, that of making Unesco's action
more effective in examining cases and questions concerning the exercise
of human rights in the Organization's spheres of competence.

-
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I. OUTLINF OF THE MAIN EXISTING PROCEDURES IN
«. TERNATIONAL ORGANIZATIONS

10. Several international organizations which have competence as regards human

rights have drawn up, either by means of a convention, or under the provisions
of appropriate decisions taken by their organs, procedures providing for the examina-
tion of questions and cases concerning human rights. These procedures are, basiocally,
the following:

A. Within the context of the United Nations

1. The procedure pursuant to ECOSOC resnlution 728 F, complemented by
the procedures provided for in ECOSOC resolutions 1235 and 1503;

2. The procedure provided for in the International Covenant on Civil and
Political Rights and the relevant Protocol;

3. The procedure instituted by the International Convention on the
Elimination of All Forms of Racial Dascrimination;

B. Within the context of the International Labour Organisation

1. The representations and complaints procedures established by the
Constitution of the International Labour Organisation in Artioles 2k
and 26;

2. The special procedure in regard to freedom of asscoclation;

C. Within the context of regional organizations

1. Within the Council of Europe, the procedure provided for in the
European Convention on Human Rights of 4 November 1950;

2. Within the Organization of American States, (1) the procedure before
the Inter-American Commission on Human Rights astablished in 1959
and (11) the procedure provided under the American Convention on
Human Rights, San José de Costa Rica, 22 November 1969.

A. UNITED NATIONS

11. After taking a mumber of preiiminary measures (see paragraphs 25-26 bolow),
the Economio and Social Council adopted, in 1959, resolution 728 F (XXAVIII)
whereby the Seoretary-General is requested, first, to distribute to members of the
Commission on Human Rights, (a funotional Commission set up by ECOJOC in 1946),
a non-confidential list of the communications received by the Seoretary-General which
deal with the principles involved in the promotion of universal respect for, and
observance of, human rights and, second, a oconfidential ligt oontaining a dbrief
indication of the substance of complaints or denunoiations concerning violation of
human rights. The confidential list is furnished to members of the Comuission, in
private meeting, without divulging the identity of the authors unless they have no
objeotion to this being done. It will be recalled that Unesoco's present procedure
is largely based on resolution 728 F.
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12. 1In order to strengthen the means available to the United Nations for putting a
stop to the violation of human rights, the Economic and Social Council, in its
resolution 1235 (XLII) of 1967, authorized the Commission on Human Rights and its
Sub-Commission on Prevention of Discrimination and Protection of Minorities to
examine information received pursuant to ECOSOC resolution 728 P. Furthermore, the
Commission was authorized to undertake a thorough study of situations which reveal
a oonsistent pattern of violations of human rights. In 1970 this procedure was
further spelt out in ECOSOC vwesolution 1535 (XLIII), whereby the Counoil authorized
the Sub-Coumission to appoint a working group composed of five of its members to
consider the communications - and the replies, if any, of the governments concerned -
with a view to determining whether, in the view of a majority of the members of the
working group, they appeared to reveal a consistent pattern of gross and reliably
attested violations and, if so, drawing them to the Commisaion's attention. The
procedure of this working group was governed by resolution 1 (XXIV) of the Commission
(for further detalls, see paragraphs 5L.55 below).

13. United Nations procedures concerning human rights also include machinery pro-

vided under international conventions. This is the case more especially of the
International Convention on the Elimination of All Forms of Racial Discrimination,
adopted and opened for signature by the General Assembly by resolution 2106 A (XX)
of 21 December 1965. This Convention, whic: entered into force on 4 January 1969,
provides for the establishment of a Committee on the Elimination of Racial Disceri-
mination consisting of independent experts elected by the States Parties. The
Coumittee, which examines reports addressed to the Secretary-General in accordance
with the Convention, may also receive communications, first, from any State Party
that considers that another State Party is not giving effect to the provisions and,
secondly, from individuals within the jurisdiction of one of the States having
recognized, by special declaration, the competence of the Committee in this domain
(see paragraphs 37-41 below).

14. Other international instruments adopted under tl.e auspices of the United Natiors
which deserve mention here are the two International Covenants on Human Rights -
together with the Protocol to one of them - adopted and opened for signature by
the General Assembly by resolrtion 2200 (XXI) of 16 December 1965. Wheress the
implementation machinery laid down in the International Covenant on Economioc, Social
and Cultural Rights oconsists in a system of reports which the Contracting States
have to submit to ECOSOC, the International Covenant on Civil and Political Rights
and the relevant Protocol provide for a communications procedure. This Covenant,
which entered into force on 23 March 1976, allows any State Party to recognize the
competence of the Human Rights Committee, established by the Covenant, and consist-
ing of eighteen eminent persons, nationals of the States Parties and serving in
their personal capacity, to receive and oconsider communications to the effect that
a State Party claims that another State Party is not observing the Covenant. The
members of the Committee were elected on 20 September 1976 and the Comnittee held
its first meeting from 21 March to 1 April 1977. It is, however, not yet oompetent
to receive such ocommnications from States, for a prerequisite is that at least ten
States Parties should have made the declaration of acceptance. This prooedure is
desoribed in detail in paragraphs 32-34 below and is set out in graphic form in t. e
comparative schema at the end of this section. )

15. The Optional Protocol, which entered into force at the same time as the Covenant,

gives the Human Rights Committee competence to receive and consider communioa-
tions from individuals subject to the jurisdiction of States Parties to the Protoool.
The Committee brings the communiocation to the attention of the State Party concermed
and formulates its views on the matter, which it forwards to the State in question
and to the individual, as well as referring to them in its report to the General
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Assembly. This procedure too is analysed below (paragraphs 35 and 36) and set out
in the following comparative schema.

B.  INTERNATIONAL LABOUR ORGANISATION

16. As will be seen below (paragraphs 29-38), the ILO has instituted two series of
procedures, one based on its Constitution, the other established by its deli-
berative organs. .

17. Under Article 24 of the Constitution, an industrial association of smployers or
of workers may make a representation to the Director-General of the International
Labour Office against a State Party to an ILO Convention which the appellant considers
has not been observed by that State. This procedure, of which very little use has
beer. made, operates under the authority of the Governing Body of the ILO (see para-
graphs h4-45 below). The other constitutional procedure is the complaints procedure,
referred to in Article 26 of the Constitution. It entitles any Member of the ILO
to file a complaint against another Member on the grounds that it 1s not securing
the eff~ctive observance of any Convention which both have ratified. The Governing
Body determines the procedure to be followed: 1t has, in partiocular, the power to
appoint a Commisgsior. of Inquiry to which the Member State against whom the complaint
is made is under an otligation to provide all the relevant information in its
possession (see paragraphs 46-u48 below).

18. In the specific area of freedom of association, the Governing Body of the ILO

set up, in 1950, a Fact-Finding and Conoiliacion Commission on Freedom of
Association which has competence to examine not only communinsations concerning States
which have ratified the conventions relating to freedom of association but also those
directed against any ILO Member State and even a non-Member State »f the ILO which
is, however, a member of the United Nations, in accordance with a referral procedure
approved by ECOSOC in 1950. A Committee on Freedom of Association was set up in
1951 to carry out a preliminary examination of complaints (see paragraphs 49-51
below).

C. REGIONAL ORGANIZATIONS

19. Although the importance of the Arab Permanent Committee on Human Rights, set up

in 1968 by the Council of the League of Arab States, and the human rights activi-
ties of the Organization of African Unity should not be overlooked, the main regional
organizations which have instituted procedures for the examination of communications
cone. rning human rights are the Council of Europe and the Organization of American
States.

20. Under the European Convention for the Proteotion of Human Rights and Fundamental

Freedoms, signed on 4 Noveamber 1950, Member States of the Counoil of Europe
have taken "the first staps for the collective enforcement of certain of the Rights
stated in the Universal Declaration" (Preamble). To this end they have established
a procedure for the examination of petitions, both individual (optional Jjurisdiotion)
and from States (compulsory jurisdiotion), by a fact-finding and conciliation organ -
the Eurcopean Commission of Human Rights - and by one of the two decision-making
organs - the European Court of Human Rights and the Committee of Ministers of the
Council of Europe. Fuller details concerning the procedures of the European Conven-
tion are set out below in paragraphs 59 to 63; they are also shown in the comparative
sohema at the end of this seotion.
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21. Within the frammework of the Organization of American States, the procedure

ourrently in foroe has to be distinguished from that which will Lecome effective
only following the entry into force of the American Convention on Human Rights adopted
in San José de Costa Rica in 1969.

The current procedure involves the Inter-American Commission on Human Rights,
established by the Pifth Meeting of Consultation of Ministers of Foreign Affairs of
the OAS in August 1959 in Santiago de Thile, and incorporated within the OAS by the
Council of the Organization in 1970. PFrom being originally responsible for promoting
human rights, the Comnission has been led in practice to assume responsibility for
their proteotion. A more detailed description of the Commissior.'s workings is given
below in paragraphs 56 and 57.

The American Convention on Human Rights, unlike the European Convention on
vihich 1t 1s, nevertheless, based, provides for the compulsory jurisdiction of the
Inter-American Commission on Human Rights (whose terms of reference would be broad-
ened for this purpose) in receiving petitions lodged by persons or groups of persons;
on the other hand its competence to examine communications presented by one State
azainst another State is subject to a declaration by both States recognizing this

rocedure. The pronedure is descrited in paragraph 64 and is shown on the compara-
cive schema.

" * *

22. These procedures will now be studied in the following section according to the

way in which they enable communications to be handled. This will bring out
more clearly the range of procedures that might be contemplated by Unesco in order
to make its action more effective in regard to human rights which fall within its
competence.
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II. THE VARIOUS TYPES OF ACTION TO WHICH COMMUNICATIONS
ARE INTENDED TO GIVE RISE

23. Communications ?osxcemjng human rights constitute, both for the State and for

the individual, 1) the means of implementing such rights at the international
level, particularly by denouncing their violation. The nature of the communications
naturally varies according to the types of action to which they give rise, and on
this basis communications addressed to international organizations may be placed in
four categories:

A. those constituting a nen-contentious appeal;
B. those constituting an appeal of mixed character;
C. those constituting a source of information on ire state of numan rights;

D. those which have the effect of initiating judicial proceedings.

A. COMMUNICATIONS CONSTITUTING A NON-CONT=NTIOUS APPEAL

2h. Designed as a non-contentious appeal, the communication is, for its author,

a means of denouncing, before an international organization, a violation of
human rights or of drawing the attention of the organization, or one of its organs,
to a case, a question or a situation concerning the exercise of human rights. The
author of the communication may at most expect a reaction or a reply from the State
involved, which it is not obliged to give any more than it is obliged to take any
action whatsoever in regard to the communication.

1. United Nations: the procedure pursuant to ECOSOC resolution 725 F

25. As far back as its first session, in January 1947, the United Nations Commission
on Human nghts(Q) set up a Sub-Commission responsible for suomitting recommen-
dations to it on the establishment of procedures for examining petitions concerning
human rights received by ti:e Commission or by other United Nations organs. 1In its
report, this Sub-Commission r>compended that the Commission make a statement to the
effect that it "recognizes thav it has no power to take any action in regard to
any complaints concerning human rights". The Commission unanimously endorsed this
position and the Economio and Social Council approved this statement in its reso-
lution 75 (V) of 5 August 1947.

On 30 July 1959, the Council, which on several occasions had amended the pro-
visions it had initially adopted, adopted resolution 728 F (XXVIII) regrouping all
these provisions. This resolution still serves today as a basis for examination of
sommunications conocerning human rights, although such examination now goes con-
siderably further by virtue of ECOSOC resolution 1503, as will be seen below

(parsgraph 5k).

(1) Individual is taken to mean any private person, any group of private persons and
any national or international non-governmental organization, as opposed to States.

(2) Por the terms of reference, functions and composition of the Commission, see
ECOSOC resolutions 1/5 of 16 February 1946 and 2/9 of 21 June 1946.
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26. In its original version, resolution 728 F distinguishes between two categories
of cormurications and the action to be taken in regard to them:

fa) Communications dealing with the principles involved in the promotion of
universal respect for, and observance of, human rights: The Secretary-General is
requested to compile a non-confidential 1list of such communications, containing a
brief indication of the substance of each communication, however, addressed, and
divulging the identity of their authors unless they indicate that they wish their
names to remain confidential, and to distribute this before each session to members
of the Commission on Human rights who may, upon request, consult the originals of
these comrmurications. Resolution 728 F suggested, for this purpose, that the
Commissior. appoint, at each session, an ad hoc committee to meet shortly before the
Commissior.'s folloiing session for the purpose of reviewing the list of non-
confidential communications and of recommending which of these, in original, should
be wmade availadle to members of the Commission on request. Tne Commission followed
this suggeszion a* iis third, fifth and sixtnh sessions, but has not done so since
then. It should oe noted that communications dealing with the principles of human
rights have always veen very limited in number - fewer than some ten each year -
and are even tending to disappear entirely.

(o) Other commmnications concerning human rights: These are complaints or
denunciations concerning violations of human rights. The Secretiary-General is
requested to compile, before each session of the Commission, a confidential 1list
of such communications, containing a brief indication of their substance, and to
furnish this list to members of the Commission, in private meeting, without divulging
the identi:y of the authors of the communications except 1n cases where the authors
state that they have already divulged or intend to divulge their names or that they
have no obl'ection to their names being divulged. Writers of all communiocations con-
cerning huran rights, however addressed, are informed that their communications will
be hardled in accordance with resolution 728 F and that the Commission has no power
to take any action in regard to their commnication. The Seoretary-General is
requested to furnish each Member State concerned with a ocopy of any communication
which refers explicitly to that State or to territories under its juriasdiction,
without div ulging the identity of the author. The Secretary-General also asks
goverrments sending replies to communications brought to their attention whether
they wish their replies to be presented to the Commission in summary form or in full.
It is to be noted that replies received from States are not passed on to the authors
of the communications. Confidertial lists of communications and the replies from
governments to the communications brought to their no?igo are distributed to members
of the Commssion on the opening dﬁ of each session,(l) with a document oontaining
a summary of a statistical nature. ) As regards communications refercsing to dis-
crimination and minorities, wembers of the Sub-Commission on Prevention of Disorimi-
nation and Proteotion of Minorities have the same faocllities as members of the
Commission. At its fourteenth session, the Economic and Social Council,-in its
resolution k5k (XIV) of 28 July 1952, approved the recommendation of its Commiitee
on Non-Governmental Organizations to the ei'fect that all communications. containing ---
complaints made by non-governmental orgardzations in consultative status relating to
alleged violations of human rights should in future be examined in accordance with .
resolution 75 (V) as modified - that is to say, in accordance with resolution 728 P -
so that they are included in the confidential lists of communications. Between 1951
and 1971 - the year when the procedure under ECOSOC resolution 1503 (see paragraph Sk
below) was applicd for the first time - the Commission is reported to have had over
120,000 commnications submitted to it concerning human rights. ’

(1) Cf. resolution 15 (XV) of the Commission on Human Rights.
(2) cCf. resolution 14 (XV) of the Commission on Human Rights.
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2. Petitions concerning human rights addressed to international parliamentary
assemblies

27. Petitions seem to have figured in English political life as far back as the

thirteenth century. Subsequently, in 1682, the Bill of Rights proclaimed the
rizht of every subject to present a petition to the King. In the nineteenth cen-
tury, the right to present a petition to Parliament is 1 feature of virtually all
European Constitutions. At that time petitioners played a considerable r8le in
European constitutional and parliamentary activities.

Following the Second World War, European parliamentary assemblies (the Assembly
of the Council of Europe and the European Parliament of the Communities) have en-
deavoured to ensure the continuity of this practice at the international level, and
their Rules of Procedure include provisions concerning the receiving and examination
of petitions. Although only a small numoer of these are received, it is not un-
common for them to reler to human rights.

Petitions declared receivable are normally transmitted by the Bureau of the
Assembly, for examination, to the competent parliamentary commissions. After exami-
nation, the commission concerned informs the President of the Assembly of its con-
clusions and, if aporopiiate, of the action that it seems advisable to take with
regard to the petition.

3. Intercession on humanitarian grounds by heads of State and Secretaries-General
and Directors-General of international organizations

2€. First of all a distinction has to be made between the concept of intercession
and that of intervention. Under %oth the Charter of the United Nations

(Article 2 (7)) and the Constitution of Unesco (Article I, paragraph 3), international

orsanizations are prohivited from intervening in matters which are essentially within

tre domestic jurisdiction of Member States. The same applies as regards relations

beiween States where, according to a principle reaffirmed in the Declaration on

Principles of International Law concerning Friendly Relations and Co-operation among

States in accordance with the Cherter of the United Nations (resolution 2625 (XXV)),

"no State or group of States has the right to intervene, directly or indireoctly,

for any reason whatever, in the internal or external affairs of any other State”.

Considering, however, that it is also a constituiicnal principle of the United
Nations as well as of Unesco that Member States should act, together and individually,
in order to further universal respect for, and observance of, human rights and
fundamental freedoms, such action cannot be unaffected by what occurs within States.
It is, then, within the context of respect for the two principles of non-intervention
and the promotion of human rights that the ooncept of intercession should be viewed,
a concept that reflects the idea of request and entreaty on behalf of someone, an
idea which is in no way implied by the concept of intervention.

29. According to a very widespread diplomatic practice a head of State - or

another State authority - may intercede, either on his own initiative or at the
beheat of a third parcy or organization, with his counterpart in another State in
order to draw his attention to the desirability of improving the lot of any indivi-
dual or group. The extent to which he is entitled to press the matter may vary
considerably between one State and another and between one case and another. As long
as the interest taken does not exceed the limits of intercession, it is firmly
established and accepted practice in elations between States.
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30. The situation is not basically different in regard to the major international
organizations. It is common knowledge that the Seoretary-Ceneral of the
Unite? Nations uses the right of intercession in his conversations and correspondence
with heads of State and government and their representatives, on humanitarian grounds.
The action of the Director-General of Unesco has always been inspired by the same
concern, and the Gerieral Cenference has qu occasion, in one particular case, to
encourage him to act along these lines. (1) Following these efforts by the Director-
General, the Executive Board reiterated "its entire confidence in the continuation of
the Director-Ceneral's actions to esnsure that human rights are better known and
observed throughout the worlc.. ."(2) 1t is with this in mind that tre Director-
General, in his introduction to the general policy debate of the Genersl Conference
at its nineteent:: session, (3) asked that he might in future be given the necessary
moral means to erasle nim to act mmore effectively in safeguarding human rights
within Unesco's spreres of competmse. The General Conference noted this request
in 1ts resolution on the sublect.

B. COMMUNICATIO!S CONSTITUTING AN APPEAL OF MIXED CHARACTER

31. Some communications, while not designed to initiate judicial proceedings properly

speaking, enable a procedure to be instituted which, borrowing as it does
certain features from legal, administrati-e and diplomatic procedures, may, without
going into greater detail, be termed "mixed" in character. This vague term covers a
variety of action which may be taken on the communications under very different
systems (United Nations aud IIO).

1. Human Rights Committee of the International Covenant on Civil and Politiocal
Rights

22. By resolution 2200 (X0O) of 16 Decemver 195G, the General Assembly of the

United Nations adopted and opened for signature, ratification and accession
the International Covenant on Civil and Political Rights and the Optional Protocol
to it, wherein provision is made for two procedures in respect of communications
concerning human rights.

The procedure provided for by the Covenant concerns communications from States
vwhilst the procedure 1aid down in the Protocol concerns individual communications.
The body responsible for dealing with these two categories of communications is the
Human Rights Committee established by Article 28 of the Covenant.

(a) Communications from States

33. Under Article 41 of the Covenant, which came into force on 23 Marcn 1976, a
State Party may at any time declare that it recognizes the competence of the :
Committee to receive and consider communications to the effect .that a State Party
claims that another State Party is not fulfilling its obligations under the Covenant.
The Committee does not receive any ocommunication from a State Party which has not

(1) See 18 C/Resolution 11.3, paragraph 3 and 19 C/Resolution 1li.l, paragraph 3.
The Executive Board has alsc expressed itgelf similarly, for example in ity
93 EX/Deoision 8.2, paragraph 13. ) :

(2) 100 EX/Decision 9.1. =

(3) 19 C/INP.12, X . .

(4) 19 C/Resolution 12.1, Part II, final paragraph of the Preamble.
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made a declaration recognizing the Committees' competence as provided for in
Article 41. It should further be noted that for the Committee to be able to begin
to assume 1ts responsibilities as lald down in Article U4l, these provisions must
have been accepted by ten States, and this is not yet the case.

3hk. In an initial stage of tne procedure laid down in Article 41, 1f a State Party

oonsiders that another State Party is not giving effect to the provisions of
the Covenant, it may, by a written communication, bring the matter to the attention
of that State Party. Within three months after the receipt of the communication,
the receiving State shall afford the State which sent the communication an explana-
tion or any other statement in writing clarifying the matter.

In a subsequenti stage, 1f the matter 1s not adl'usted to the sa:isfaction of
roth States Parties within six months, either shall have the right to refer the
matter to the Commlttee by notice given to the Commi:itee and to the other State.

If the Comni:vee finds the communication receivable, it makes its good offices
available to the States Parties concerned with a view to a friendly solution of
the matter. Witrhin twelve months after the date of receipt of the notice, the
Committee must suomit a report confined to a odrief statement of the facts and of
the solution reacned or, if it has not been possiole to find a solution, to a brief
statement of the Z“acts, the written submissions and record of the oral submissions
made by the States Parties concerned attached to the report. The report is com-
municated to the States Parties concerned.

Under Article 42 of the Covenant, if a matter referred to the Committee in
accordance with Article 41 is not resolved to the satisfaction of the States Parties
concerned, the Commiitee may, with the prior consent of those States, appoint an
ad hoe Conciliation Commission composed of five members sitting in an individual
capacity, which maxes its good offices available to the States with a view to an
amicable solution of the matter on the basis o respect for the Covenant.

(b) Communications from individuals

35. Under Article I of the Optional Protocol which came into force at the same date

as the Covenant, any State Party to the Covenant that becomes a party to the
Protocol recognizes the competenve of the Committee 10 receive and oconsider ocommuni-
cations from individuals subject to its jurisdiction who oclaim to be viotims of a
violation by that State Party of any of the rights set forth in the Covenant. The
Committee does not receive any communication if it concerns a State Party to the
Covenant which is not a party to the Protocol.

Provided it is competent to receive it, the Committee brings any oomwuniocation
submitted to it to the attention of the State Party in question, which within six
months must submit to the Comnittee written explanstions or statements olarifying
the matter and indicating what remedial action, if any, it has taken.

In examining the commnications received, the Committee takes acocount of all
written information which the individual or State oconcerned has made available to
itl

The Committee informs the State Party concerned and the individual of its find-

ings and includes in its annual report, prepared under Article 45 of the Covenant,
a summpary of its aoctivities under the Protocol.
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It shouid be added that the provisions of the Protocol in no way restriot the
right of petition accorded to colonial countries and peoples by the United Nations
Charter and other international conventions and instruments concluded under che
auspices of the United Nations or its Specialized Agencies.

36. Although the Protocol has come,into force, it has so far been ratified by only

a vory small numoer of States.(l) 1: 1g only for these States that the ques-
tion arises of the "coexistence" of the Protocol procedure with other procedures
for examining individual communications, such as the procedure laid down in ECOSOC
resolution 1503 or the procedures in effect within regional organizations {Council
of Europe and Organization of American States).

2. Committee on the Elimination of Racial Discrimination estaslisred oy the 1o
International Convention on the Elimination o7 All Forms of Raclial Discerimination

37. 3y resolution 2106 (A) (XX) dated 21 December 1955, the General Assembly of

the United Nations adopted and opened for siznature and ratification the Inter-
national Convention on the Elimination of All Forms of Racial Discrimination. This
Convention provides for two procedures in respect o communications, one relating
to communications from States, the other to communications from i.adividuals or groups
of individuals.

The body empovered to receive and consider these communications is the Committee
established by Article € of the Convention.

(a) Communications from States

38. Under Article 11 of the Convention, which came into force on L January 1969,
if a State Party considers that another State Party is not giving effect to

the provisicns of the Convention, it may bring the matter to the attention of the

Commiztee. Tie Cormittee then transmits ihe commurnication to the State Party

concerned which, within three months, suomits to the Committee written explanations

or statements clarifying the matter and indicating what remedial action, if any,

it has taken.

If, within six months, the matter is not adjusted to the satisfaction of both
States, either by bilateral negotiations or by any other procedure, either State
has the right to refer the matter again to the Committee by notifying the Committee
and also the other State. .

When the Committee is examining any matter arising out of Artiole 11, the
States Parties concerned are entitled to send a representative to take part in ths
proceedings of the Committee, without voting rights, while the matter is under con-
sideration. After the Committee has obtained and collated all the information it
deems necessary, the Chairman appoints an ad hoc Conciliation Compission. - . _ -

The Commission is composed of five persons who may or may not be members of
the Coomittee and are appointed with the unanimous consent of the perties to the
dispute. The Commission makes its good offices available to the States concerned
with a view to an amicable solution to the matter on the basis of respect for the
Convention. The members of the Commission serve in a personal capacity and must
not be nationals of either of the States Parties to the diapute or of a State not
party to the Convention. oL

(1) At 1 January 1977, the following States were parties to the Protocol: Barbados,
Canada, Colombia, Costa Rica, Denmark, Ecuador, Finland, Jamaica, Madagascar,
Mauritius, Norway, Surinam, Sweden, Uruguay and Zaire.
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When the Commission has fully considered the matter, it prepares and submits to
the Chairman of the Committee a report embodying its findings on all questions of
fact relevant to the issue between the parties and containing such recommendations as
it may think proper for the amicable solution of the dispute. The Chairman of the
Committee communicates the report of the Cormission to each of the States Parties
to the dispute. These States, within three months, inform the Chairman of the Com-

ttee whether or not they accept the recommendations contained in the Commiasion's
report. Once this period has expired, the Chairman of the Committee communicates
the Commission's report and the declarations of the States Parties concerned to the
other States Parties to the Convention.

3. It should be stressed that the Commitiee on the Elimination of Racial Discrimi-
nation has so far received no communication from any State Party directed
azainst another State Party to the Convention.

(t) Communications from individuals

L4C. VYnder Article 14 of the Convention, a State Party may at any time declare that

it recognizes the competence of the Committee to receive and consider corauni-
cations from individuals or groups of individuals within its jurisdiction cluiming
to be victims of a violation by the State Party of any of the rights set forth in
the Convention. The Committee receives no commnication concerning a State Party
which has not made such a declaration.

Any State Party which has made a declaration recognizing the competence of the
Committee may "establish or indicate a body within its national legal order which
shall be competent to rezeive and consider petitions from individuals and groups
of individuals within its Jurisdiction who claim to be victims of a violation of
any of the rights set forth in /the/ Convention and who have exhausted other avail-
able local remedies”. This body must keep a register of petitions, anil certified
ccples of the rezister are to be filed annually with the Secretary-General on the
understanding the: the contents are not publicly disclosed. In the event of failure
to obtain satisfaction from the body so established or indicated, the petitioner
has the right to serd the Committee, within six months, a cormunication vo that
effect.

On a confidential basis, the Committee brings any comsuniocation referred to it
t0 the attention of the State Party alleged to have violated any provision of the
Convention. The Commitiee does not receive anonymous commnications but ths identity
of the individual or groups of individuals concerned is not revealed without his or
their express consent.

within three months, the State in question submits to the Committee written
statements or explanations clarifying the matter and indicating what remedial sotion,
if any, it has taken. In considering the communication the Committee tekes into
account all information made available to it by the petitioner and by the State
Party concerned. » .

The Comnittee forwards its suggestions and recommendations, if any, to the
State Party ooncerned and to the petitioner. It includes in its anmal report a
sumary of such commmications and, where appropriate, a sumary of the explanations
and statements of the States Parties concerned and of its own suggestions and -
recomnendations.

The prcvisions of the Convention in no way restrict the right of petition granted
to colonial countries and peoples by other international instrunents or by the
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United Nations or its Specialized Agencies. Th¢ Committee also receives copies of
the petitions from, and submits expressions of spinion and recommendations on these
petitions to, the bodies of the United Natio.is which deal with matters direotly
related to the principles and objectives of the Convention in their consideration of
petitions from the inhabitants of Trust and Non-Self-Governing Territories and all
other tevritories to which General Assembly resolution 1514 (XV) applies, relating
to matters covered by the Convention which are before thoge bodies.

41. It should be noted that for the Committee to be able to take action as provided
for under Article 1l of the Convention, its competence must first be recognized
by ten States Parties to the Convention, which is not yet the case.

3. IIO procedures

42. The human rights enshrined in the II0 Constitution and in this Organization's

Conventions and Recommendations are protected by a series of procedures of
which some are laid down by the Constitution whilst others have developed in an
empirical way. These form what is probably the most varied and perhaps the mosut
effective system for supervising the application by States of the undertakings to
which they have subscribed. Parallel with the permanent supervision which consists
in examining the reports that Member States are obliged to commnicate to the
Director-General of the Intermational Labour Office, contentious procedures basged
on the submission of complaints make it possible to maintain a check on and promote
the application of II0's standards. Side by side with the general system of come
plaints laid down in the ILO Constitution, a special system has developed concerned
exclusively with protection of the freedom of assooiation.

(a) The communications procedure laid down in the ILO Constitution

L43. The 110 Constitution has made provision for two kinds of complaint relating to

the application of II0's Conventions. As is shown in the report of the Commis-
sion on International Labour Leg'slation set up in 1919 by the Paris Peace Conference,
these complaints procedures constitute an "ultima ratioc" and were provided "in order
to avoid the imposition of penalties, except in the last resort, when a State has
flagrantly and persistently refused to carry out its obligations under a convention"(l).

Representations

L. Article 24 of IIO's Constitution authorizes an industrial association of em-

ployers or of workers to make a representation to the Director-Qeneral of the
International Labour Office concerning any State which, in the opinion of the asso-
clation, has falled to secure the effective observance of any Convention to which it
is a party. The Governing Body may forward this representation "to the government
against whioh it is made and may invite that government to make such statement on
the subjeot as it may think fit".

At each stage of the procedure, the Governing Body reserves the freedom to
aoct in whatever way it considers to be in conformity with observance of the rights
guaranteed by IIO. €nce it has bren ac3epted by the Governing Body, a communication
becomes an II0 activity performed. in the general interest of the application of the
oconventions and loses its character of a "peracnal aotion" brought by an industrial
assoolation sgainst a State. Tris "public"” nature of the representation was om-
pnasized in 1938 when the Governing Body declared that the withdrawal of a

> . - -~

(1) See ILO Official Bulletin, Volume I, 1919-1920, p. 266.
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representation by the plaintiff association did not automatiocally mean that the
affair was closed.(l :

In the words of Article 25, "if no statement is received within a reasonable
time from the government in question, or if the statement when received is not deemed
to be satisfactory by the Governing Body, the latter shall have the, right to publish
the representation and the statement, if any, made in reply to 1t".(2 Seeing that
the right to suomit representations was granted very liberally to trade union or-
ganizations, and faced with the possibly serious consequences which might arise
from a decision taken by the Governing Body following the provisions of Article 25,
TLO was led to draw up "Standing Ordecs concerning the procedure for the Discussion
of Repmsentatio?g“ (3) which were adopted on 8 April 1932 and slightly modified on
5 February 1938. (%)

As soon as a representation is received, the Director-General immediately
transmits it to all members of the Governing Board for consideration at the next
session (Rule 2, pa—agraph 1 of the Standing Orders, together with all the infor-
ration available to him concerning its admissibility whilst not yet initiating
any procedural measures (Rule 2, paragraph 2). In practice, the Director-General
also transmits, for information, the text of the representation to the government
against which it is made. When the matter is brought before it, the Governing
Board appoints a committee of three of its members to submit to it, before any
decision is made, proposals concerning the steps to be taken at each stage of the
procedure (Rule 2, paragraph 3).

So that it should not itself have to examine the various procedural matters,
the Governing Body decided to entrust to the "Committee of Three" all the functions
exercised by the Governing Body under the 1932 Standing Orders.(5)

If a matter is declared admissible according to the requirements of the Standing
Orders, the Commitiee of Three may declare the representation groundless, or else
transmit it to the government without asking it to make a statement in reply, and
recommend that the Governing Body deoclare the procodure terminated. On the other
hand, it may defer a decision until it obtains further information or a statement
from the government to which 1t transmits the representation. If the statement
received is satisfaotory, the Governing Body terminates the procedure and informs
the parties. In the opposite event, after further information has been obtained,
the Governing Body may either begin deliberations concerming the application of
Article 25 (complaints procedure) or may apply the complaints procedure without
further discussion. If the government ooncerned is not represented on the Governing
Body, it may nominate a delegate to the various sessions who is allowed to speak
but has no right to vote. If the Governing Body does not have recourse to the oom-
plaints procedure as laid down in Artiole 26 of the ILO Constitution, it may either

(1) Representation sutmitted by an organization of workers from Mauritius concerning
the application of certain International Labour Conventions in the islands of
Mauritius, in I10 Official Bulletin, Volume XXIII, No. 2, p. 60.

(2) Governing Body, Minutes of the 56th session (January 1932, pp. 164-166).

(3) GOoverning Body, Minutes of the 57th session (April 1932, p. 70).

(k) Governing Body, Minutes of the 82nd session (February 1938, pp. 73 and 124).

(5) Report of the Committee on the representation submitted by the Assooiation of
Federal Servants of the State of SEo Paulc concerning the application of the
Labour Inspection Convention, 1947, (No. 81), in Brmzil, in 10 Offioial
Bulletin, Volume L, No. 2, p. 267.
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terminate the procedure, or order the investigation to continue, or declare the
representation t» be justified and state the form and date of the publication pro-
vided for in Article 25 of the Constitution.

45. Siance its foundation, JLO has received only some 10 representations and only
two have been made during the last 20 years.

Complaints

46. Under Article 26 of the ILO Constitution, any ILO member has the right to file

a complaint with the International Labour Office "if it 1s not satisfied that
any othor member 1s securing the effective observance ot any Convention which both
have ratified". The action of the State is seen as an "actio popularis" since it
18 taken in the general interest of human rights, independently of any prejudice
suffered by the State itself or by one of its nationals. The possibility gilven to
the Governing Board to make a complaint on its own initiative or on receipt of a
complaint from a delegate to the Conference (Article 26, paragraph 4) and the
"oase law" in respect of withdrawals - initlally applied by the Governing Board
with regard to representations - confirm that this is indsed "a public action taken
on the initiative of one of the world community"”.

47. Articles 26-29 and 31-34 lay down the steps in the procedure and confer

in this respect considerable freedom on the Governing Body, thus giving the
system an undoubted flexibility. The Governing Body may, to begin with, invite
the government in question to make a statement, following the procedure used in the
case of representations. If the Governing Body does not consider this to be neces-
sary or if it feels the reply to be unsatisfactory, it may, in the words of
Article 26, paragraph 3, "appoint a Comnission of Inquiry to consider the complaint
and to report thereon". Then begins a rather complex and lengthy procedure which
may go as far as the International Court of Justice but which always remains in the
hands of the Governing Body.

Every Member State is bound to make avallable to the Comnission of Inquiry all
the information in its possession regarding the complaint, so that at this stage
of the procedure we again meet the idea that the complaint, as stressed above, is
definitely an appeal in the general intereat. "When the Cormission of Inquiry has
fully considered the complaint, it shall prepare a report embodying its findings on
all questions of fact relevant to determining the issue between the parties and
oontaining sush recommendations as it may think proper as tu the steps which should
be taken to meet the complaint and the time within which they should be taken"
(Artiole 28).

The Director-General of the International Labour Offioce commniocates this report
to the Governing Body and to the governments parties to the dispute, and causes
it to be pudblished. The govomuntl have three months in which to indicate whether
or not they accept the Commission's recommendations and, 1f not, whether they wish
to refer the dispute to the International Court of Justice - whose decision is
final (Artiocle 31).

If a government fails to carry out the recommendations of the Committee of
Inquiry or the Intemational Court of Justioe within the time specified, “the
Governing Body may recommend to the Conference such action as it may deem wise
and expedient to secure compliance therewith" (Article 33).

In the case of complaints, unlike that of representations, the need for pro-
cedural regulations has not made itself felt since, as we have seen, the complex
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procedure involved has tended to act as a deterrent, and for a long time the per-
manent supervision based on the reports submitted by Member States was enough to
ensure application of II0 Conventions. In 1961, however, Ghana submitted a com-
plaint against Portugal concerning Portugal's observance, within its territories,
of the 1957 Convention (No. 105) on the abolition of forced labour,{l) and on that
occasion a certain number of rules and prinoiples were laid down for consideration
of the matter. This was due to the Commission of Inquiry set up by the Governing
Body, which, following the inatructions given it by the Governing Body, laid down
its rule. of proocedure bearing several requirements in mind, such as respect for
the judicial character of its task, the necessity to take all steps enabling it

to have complete and objective information, and the need to act rapidly. The deoi-
sions taken in this regard constituted a precedent for the other commissions of
inquiry set up in accordance with Article 26, although this did not undermine the
essential advantage of the system, its flexibility, since the ad hoc comnissions so
established themselves determine on each occasion their own rules of procedure,
having regard to the requirements of the case before them.

48. As mentioned above, the complaints procedure was set in motion for the first
time on the initiative of a State in 1961. It should be noted that in all,
fewer than 10 complaints have been submitted to ILO bodies.

(b) The special procedure before the Committee on Freedom of Association

49, Side by side with the general procedures for litigation summarized above
(paragraphs 44-4L8) there is a special procedure in the particular field of
freedom of association. This system is original from two points of view.

To begin with, the system was not laid down by the ILO Conatitution but arose
out of a realization by ILO and the United Nations Economic and Social Council that
special protection was required for the fundamental principle of freedom of associ-
ation recognized by the United Nations Charter, the ILO Const!tution and the
Philadelphia Declaration annexed to it. The ILO Governing Body decided in January
1950 to establish a Pact-Finding and Conciliation Commission on Freedom of Associ-
ation. It also decided to submit certain suggestions to the Economic and Social
Council for the establishment of machinery enabling that Commission's services to
be made available to the United Nationi. On 17 February 1950, during its 10th
session, the Economic and Social Council approved the Governing Body's deoision,
decided to accept the services of ILO and the Faot-Finding and Concilation Com-
mission and established a procedure for referring to IL0 complaints received by
the United Nations concerning members of the United Nations who were also members
of 110.(2) Finally, in November 1951, at its 17th session, the ILO Governing Body
set up a Coomittee on Freedom of Association responsible for the preliminary
examination of complaints.

(1) Report of the Commission appointed under Article 26 of the Constitution of JLO
to examine the complaint filed by the Government of Ghana concerning the ob-
servance by the Government of Portugal of the Aboli‘ion of Foroed Labour Con-
vention, 1957 (No. 105). ILO Official Bulletin, Volume XLV, No. 2, supplement
No. 2.

(2) Resolution 277 (X) dated 17 February 1950 on trade union rights (freedom of
assooiation).

66 Documents of the Legislative History - Chapter 2: Implementation of 18 C/Resolution 6.113 and 19 C/Resolution 12.1



102 EX/19 ~ page 28

The second special feature of the system, and it is an essential one, resides
in the fact that it can be used even against States which have not ratified the
Conventions on freedom of association since it is binding on them by the simple
fact that their membership of ILO is, as we have seen, an endorsement of the
principle of such freedom. This second feature explains why the Government of the
Republic of South Africa, in particular, challenged the constitutional nature of
this procedure. Thu reply given on that occasion was that Article 10 of IIN's
Constitution gives broad powers to the Coverning Body to ensure the "collection and
distribution of information on all subjects relating to the international adjust-
ment of (...) labour and (...) the conduct of such special investigations™ as may
be necessary for -that purpose. The reply also stated that ILO's objectives should
be carried out, even by States which had not ratified the individual labour conven-
tions, by means, in particular, of fact-finding and conciliation bodies. The pro-
cedure agreed to by the United Nations and the ILO Governing Body was described as
follows in the first report of the Committee on Freedom of Associltion:(lg

"19. All allegations regarding infringements of trade union rights received
by the United Nations from governments cr trade uniun or employers' organizations
against IL0O Member States will be forwarded by the Economic and Social Council to
the Governing Body of the International labour Office for consideration as to re-
ferral to the Commission,

20. Such allegations received by the United Nations regarding any nember of
the United Nations which is not a member of the IL0 will be transmitted to the Com-
mission through the Governing Body when the Secretary-Gensral of the United Nations,
acting on behalf of the Economic and Social Council, has received the consent of the
Government concerned, and if the Council considers these allegations suitable for
transmission.

It should be noted that the procedure envisaged provides that the Secretary-
General of the United Nations will seek the consent of the government concerned
before any consideration of the allegation by the Economic and Social Couneil. If
such consent of the government is not forthcoming, the Economic and Social Council
will give consideration to such refusal with a view to taking any appropriate
alternative action designed to safeguard the rights relating to freedom of associ-
ation involved in the case.

21. If the Governing Body of the International lLabour Office has before it

allegations regarding infringement of trade union rights against a membder of the
United Nations which is not a member of the IIO, it will refer such ailegations in
the first instance to the Economic and Social Council.

22. The Ccamaission's reports on cases regarding States Meabers of the United

Nations not membars of the YLO will be transmitted to the Eoonomic and Social Council

by the Director-General on behalf of the Governing Body.

23. An account of the work of the Commission will be included in the anmual
report of the II0 to the United Nations.”

It was the Governing Body's reasponsibility to lay down certain procedural
rules and this it 414 at its 123rd (November 1953), 132nd (June 1956), lkoth
(November 1958), lAAth (March 19‘§O)‘_, 175th (May 1969) and 184th (Noveaber 1971)

(1) First report of the Committee on Freedom of Association, paragraphs 19-23,
published in the 6th Report of the International Iabour Organisation to the
United Nations, pages 173-1T74.
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sessions, but in this respect, ' * "case-law" elaborated by the two bodies respon-
sible for the preparation and consideration of compla.nts is of vital 1mportance.(1)

50. The procedure thus established is applied by the :wo bodies mentioned above,

the Committee on Freedom of Association and the Fact-Finding and Conciliation
Commission. Its principal feature is its flexibility. For the investigation stage,
semi-judicial methods have been adopted, whereas at the conciliation stage the more
flexible method of consultation is predominant,

The Committee on Freedom of Association, established in 1951 by a decision of
the Governing Body, was considered to begin with as an examining body. At the same
session the Governing Body laid down the composition of the Committee and its terms
of reference.(2) Its task was then to make a praliminary axamination of the com-
plaint, to take account of the observations submitted within a reasonable length of
time by the government in question, and to inform the ILO Governing Body whether the
matter should be presented to the Fact-Finding and Conciliation Commission. In
actual practice, the referral c¢f complaints in this way very quickly encountered
difficulties, seeing that the consent of the State was needed for the matter to be
put before the Commission. Accordingly the Cormmittee on Freedom of Association
itself proceeded to examine the substance of the complaints and submitted reports
to the Governing Body in which were suggested conclusions and, occasionally, recom-
mendations to the goverument in question.

Consideration of a comnlaint by the Committee on Freedom of Association may in
fact lead to three kinds of decision. Either the Committee is of the opinion that
the matter should not be pursued, or it considers that the complaint is justified
and proposes that comments should be addressed to the government concerned, or it
suggests that the matter should be taken before the Fact-Finding and Conciliation
Commission.

It is for the Committee to decide itself on its rules of procedure and re-
ceivability, while bearing in mind the provisions already adopted by the Govern-
ing 