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Item 14 of the Provisional Agenda: Incorporation of the Masterpieces of the Oral and Intangible Heritage of Humanity into the Representative List of the Intangible Cultural Heritage of Humanity 
	Summary

In accordance with the decision of the Intergovernmental Committee for the Safeguarding of the Intangible Cultural Heritage, whereby it requested the Director-General “to submit well in advance of its second ordinary session a legal opinion on the incorporation of the items proclaimed Masterpieces of the Oral and Intangible Heritage of Humanity into the Representative List” (Decision 1 EXT.COM.7), the Director-General submits to the Committee the requested legal opinion.  
Proposed decision: paragraph 4


1. During the preliminary discussion by the Intergovernmental Committee for the Safeguarding of the Intangible Cultural Heritage (hereinafter referred to as “the Committee”) at its 1st extraordinary session on the incorporation of the items proclaimed Masterpieces of the Oral and Intangible Heritage of Humanity into the Representative List of the Intangible Cultural Heritage of Humanity, the Legal Adviser orally presented his analysis of the terms of Article 31 of the Convention. Following the discussion, the Committee, with a view to further discussing the subject at its second ordinary session, requested the Director-General “to submit well in advance of its second ordinary session a legal opinion on the incorporation of the items proclaimed Masterpieces of the Oral and Intangible Heritage of Humanity into the Representative List” (Decision 1 EXT.COM.7).

2. In accordance with that decision of the Committee, the Director-General submits herewith the legal opinion prepared by the Office of International Standards and Legal Affairs (see Annex).

3. The Committee at the same time requested the States Parties to submit their written comments on the implementation of Article 31 of the Convention. The comments received by the Secretariat are presented in document ITH/07/2.COM/CONF.208/INF.4 and can be consulted at: http://www.unesco.org/culture/ich. 

4. On the basis of the legal opinion and in light of its discussions, the Committee may wish to adopt the following decision:

DRAFT DECISION 2.COM.14
1. Having examined document ITH/07/2.COM/CONF.208/14; 
2. Recalling Articles 16 and 31 of the Convention;
3. Decides to incorporate into the Representative List of the Intangible Cultural Heritage of Humanity at its next [ordinary] session all the items that had been proclaimed “Masterpieces of the Oral and Intangible Heritage of Humanity” before the entry into force of the Convention;
4. Further decides to discuss at its next session the procedural and formal conditions under which the incorporated Masterpieces are to be placed under the full legal regime of the Convention, and which are to be included in the operational directives to be submitted to the General Assembly of the States Parties for approval;
5. Requests the Director-General to submit to it at its next session a document containing such procedural and formal conditions, taking into account the deliberations of the Committee at its 2nd ordinary session. 

Annex to document ITH/07/2.COM/CONF.208/14

INCORPORATION OF MASTERPIECES INTO THE REPRESENTATIVE LIST UNDER ARTICLE 31 OF THE CONVENTION FOR THE SAFEGUARDING OF THE INTANGIBLE CULTURAL HERITAGE

 

NOTE BY THE OFFICE OF INTERNATIONAL STANDARDS AND LEGAL AFFAIRS

_____________________________________________________

 

 

1.     The present note addresses certain legal issues concerning the incorporation of Masterpieces into the Representative List foreseen under Article 31 of the Convention for the Safeguarding of the Intangible Cultural Heritage. 

 

I. Incorporation by the Committee as a transitional measure for the establishment of the Representative List
 

2.     Article 31.1 of the Convention for the Safeguarding of the Intangible Cultural Heritage Convention (hereinafter referred to as “the Convention”) provides that

 

“[t]he Committee shall incorporate in the Representative List of the Intangible Cultural Heritage of Humanity the items proclaimed “Masterpieces of the Oral and Intangible Heritage of Humanity” before the entry into force of this Convention.” 

 

3.      The Program, “the Proclamation of Masterpieces of the Oral and Intangible Heritage of Humanity,” was established by UNESCO’s General Conference at its 29th session (1997) for the purposes inter alia of mobilizing opinion in favor of the value of oral and intangible heritage, of evaluating and listing the oral and intangible heritage in the world, and of encouraging countries to establish national inventories of the oral and intangible heritage and taking legal and administrative measures to protect it
. Within the framework of the Program, entities such as States, international organizations and non-governmental organizations are invited to submit candidatures, and those candidatures are carefully examined by the Jury with a view to their possible proclamation as Masterpieces of the Oral and Intangible Heritage of Humanity in accordance with the established criteria. 

 

4.      Such criteria included the following: “The space or form of cultural expression proclaimed a masterpieces of the oral and intangible heritage of humanity must be of outstanding value in that it represents: (i) either a strong concentration of the intangible cultural heritage of outstanding value; or (ii) a popular and traditional cultural expression of outstanding value from a historical, artistic, ethnological, sociological, anthropological, linguistic or literary point of view. In assessing the value of the heritage in question, the Jury shall take into account the following criteria: its outstanding value as a masterpiece of the human creative genius; its roots in the cultural tradition or cultural history of the community concerned; its role as a means of affirming the cultural identity of the peoples and cultural communities concerned, excellence in the application of the skill and technical qualities displayed; its value as a unique testimony of a living cultural tradition; the risk of its disappearing, due either to the lack of means for safeguarding and protecting it or to processes of rapid change or to urbanization or to acculturation.”

 

5.      With the entry into force of the Convention and the subsequent incorporation of the Masterpieces in the Representative List, as mandated under Article 31, both the proclamation of Masterpieces and the criteria established for that purpose are superseded by a mechanism established under the Convention. 

 

6.      It was when the Intersessional Working Group of government experts, in charge of drafting a preliminary draft Convention, discussed the need of establishing a list of intangible cultural heritage and the selection criteria for the items to be included in the list that the issue of including those already contained on the List of Masterpieces was raised.
 Given the objective of the Program, “the proclamation of the Masterpieces” and the selection criteria by which items were proclaimed as Masterpieces, a majority of the experts were of the view that “proclaimed Masterpieces should be included automatically in the List to be established under the Convention
.” [emphasis added]
 

7.      The original formulation of Article 31.1, which was proposed by the Intersessional Group to the Intergovernmental Meeting of Experts at its 3rd session, read as follows: 
 

“Items already proclaimed as Masterpieces of the Oral and Intangible Heritage of Humanity are ipso facto included in the List of Treasures of the World Intangible Cultural Heritage established under this article.” 

 

8.      The Intergovernmental Meeting of Experts then decided, at its 3rd session, to amend it in such a way that it would become an obligation of the Committee to incorporate the Masterpieces into the Representative List with a view to “ensur[ing] that the elements of the intangible cultural heritage which UNESCO had already proclaimed “Masterpieces of the Oral and Intangible Heritage of Humanity” are included on the Representative List provided in Article 16 of the future Convention.” 
 Based on this decision, the Intergovernmental Meeting of Experts formulated the provision, which now appears in Article 31.1 of the Convention (See paragraph 2 above). 
 

9.      The report by the Secretariat of the 3rd session of the Intergovernmental Meeting where the present text was formulated states that “[t]he great majority of the experts stressed the importance of the Proclamation programme and the significant progress that had been made, since that programme had been launched in 1998, in raising awareness among the international community on the importance of safeguarding the intangible cultural heritage. The experts decided therefore that all ‘masterpieces’ proclaimed by UNESCO before the Convention enters into force will be included in the Representative List by the Committee, without prejudice to its choice of criteria for future entries.”
 [emphasis added]. 
 

10.  Thus, the Committee has an obligation under the Convention to incorporate all the items proclaimed as Masterpieces into the Representative List with no condition attached thereto and regardless of the status of the States concerned under the Convention (i.e., the States Parties or non-States Parties). As the title of Chapter VIII of the Convention, “Transitional clause,” indicates, the incorporation of the Masterpieces into the Representative List only constitutes a transitional step to the establishment of the Representative List.
 

II. Placing the incorporated Masterpieces under the full legal regime of the Convention

 

(a)  Incorporation is different from Inscription

 

11.  The incorporation of the Masterpieces in the Representative List under Article 31.1 and the inscription of the items of the intangible cultural heritage on the Representative List under Article 16.1 are however legally of a different nature and they must be distinguished from each other. 
 

12.  First, while the incorporation must be initiated by the Committee itself as an obligation under Article 31.1, the inscription can only be done upon the proposal of the States Parties concerned in accordance with Article 16.1 of the Convention. 
 

13.  Secondly, in accordance with Article 31.2, the incorporation of the Masterpieces in the Representative List does not prejudge the criteria for future inscriptions under Article 16, paragraph 2.
 

14.  Thirdly and most importantly, the incorporation of the Masterpieces in the Representative List does not by itself give rise to any rights or obligations under the Convention - beyond the bare status of inclusion in the Representative List - with respect to the States to whom the incorporated items belong, whether they are parties to the Convention or not; whereas the inscription under Article 16.1 would immediately result in such rights and obligations as prescribed in the Convention and the items of the intangible cultural heritage inscribed under Article 16.1 would immediately benefit from the full legal regime of the Convention. In other words, an additional action to complete the transitional step and to bring the incorporated Masterpieces under the full legal regime of the Convention would be required with respect to the incorporated Masterpieces.

 

(b) Legal Implications of Incorporation to be defined by the Committee 

15.  The question may be raised why such additional action by the organs of the Convention is deemed necessary. Firstly, as indicated in paragraph 14 above, Article 31 is of a transitional nature and is not meant to confer rights and obligations under the Convention, beyond the mere fact of inclusion in the Representative List in order to keep alive the items proclaimed as masterpieces notwithstanding the termination of the related UNESCO programme. Secondly, it was not the intention of the drafters to prejudge the specific treatment that would be given to such masterpieces, once incorporated, under the legal regime of the Convention by the States Parties; nor to cause prejudice to the determination of the formal or procedural conditions that may be deemed necessary by the States Parties for placing them under the full legal regime of the Convention and on the same footing as items inscribed under Article 16. Thirdly, with regard to States non-parties to the Convention to which some of the masterpieces may belong, the organs of the Convention cannot, under international law, impose obligations concerning such masterpieces without the explicit written consent of such States (see paragraph 19 and footnote 8 below).  
 

16.  Thus, in order to place the incorporated Masterpieces on the same legal footing as items inscribed under Article 16.1, the Committee may wish to propose such additional action in the form of formal or procedural conditions to be applied for this purpose, respectively to the Masterpieces belonging to State Parties, to non-States Parties and to more than one State, without prejudice to the criteria established under Article 16.2. These conditions should be included in the operational directives to be elaborated by the Committee and submitted to the General Assembly of the States Parties for approval.  
 

17.  Regarding States Parties, such conditions may, for example, be that the States Parties submit notification confirming that the incorporated Masterpieces shall be subject to the full legal regime of the Convention in the same way as items inscribed upon their proposal under Article 16.1. The Committee may also determine the extent to which any further measures or actions concerning the Masterpieces may depend on such notification as well as the nature of the practical and legal consequences to be triggered by it. 

 

18.  Conversely, the Committee may wish to propose other means of placing Masterpieces under the full legal regime of the Convention, such as a resolution by the General Assembly of the States Parties whereby all the Parties of the Convention approve to confer the same legal status on the incorporated Masterpieces as the inscribed items in order to complete the transitional measures provided under Article 31. 

 

19.  With respect to the Masterpieces belonging to non-States Parties, the Committee may wish to propose, also in the context of the operational directives, that the full legal regime of the Convention would become applicable if the States concerned expressly accept it in writing with respect to such Masterpieces.

 

20.  With respect to the multinational Masterpieces, the same conditions that the Committee may wish to establish with respect to the Masterpieces belonging to States Parties as described above in paragraphs 16-17 would apply if one of the States concerned is a party to the Convention. 
 

III. concluding remarks

 

21.  The incorporation of the items proclaimed “Masterpieces of the Oral and Intangible Heritage of Humanity” in the Representative List is prescribed by the Convention as a transitional measure and has to be automatically effected by the Committee in accordance with the terms of Article 31 of the Convention. Such automatic incorporation should not however prejudge the criteria for the future inscription in the Representative List (Article 31.2). Consequently, the difference between incorporation and inscription needs to be kept in mind.
 

22.  Regarding incorporation, it is the Committee that establishes the formal and procedural conditions necessary for the incorporated items - whether they belong to States Parties or to States non-Parties to the Convention - to be subject to the full legal regime of the Convention and defines the legal and practical implications arising from it. 

 

� “Guide for the Presentation of Candidature Files”, Article 4. 


� Paragraph 6 (a) of “Regulations relating to the Proclamation by UNESCO of Masterpieces of the Oral and Intangible Heritage of Humanity” (155 EX/Decision 3.5.5, Annex)


� Report of the Intersessional Working Group of government experts on the Preliminary Draft Convention for the Safeguarding of the Intangible Cultural Heritage (Paris, 22-30 April 2003) submitted to the Third Session of the Intergovernmental Meeting of Experts on the Preliminary Draft Convention for the Safeguarding of the Intangible Cultural Heritage (CLT-2003/CONF.206/3), paragraph 20.


� Ibid.


� “Consolidated Preliminary Draft Convention for the Safeguarding of Intangible Cultural Heritage”, Third session of the Intergovernmental Meeting of Experts on the Preliminary Draft Convention for the Safeguarding of Intangible Cultural Heritage, Paris, 2-14 June 2003 (CLT-2003/CONF.206/2, May 2003). 


� “Secretariat Report-Third session of the Intergovernmental Meeting of Experts on the Preliminary Draft Convention for the Safeguarding of the Intangible Cultural Heritage”, Paris, 2-14 June 2003 (CLT-2003/CONF.206/4, 31 July 2003), paragraph 44.


� “Secretariat Report -Third session of the Intergovernmental Meeting of Experts on the Preliminary Draft Convention for the Safeguarding of the Intangible Cultural Heritage”, paragraph 44.


�Article 35 of the Vienna Convention on the Law of Treaties provides that “[a]n obligation arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to be the means of establishing the obligation and the third State expressly accepts that obligation in writing.” Article 36 of the aforementioned Convention also provides that “1.[a] right arises for a third State from a provision of a treaty if the parties to the treaty intend the provision to accord that right either to the third State, or to a group of States to which it belongs, or to all States, and the third State assents thereto. Its assent shall be presumed so long as the contrary is not indicated, unless the treaty otherwise provides. 2.[a] State exercising a right in accordance with paragraph 1 shall comply with the conditions for its exercise provided for in the treaty or established in conformity with the treaty.” 
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