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Study of the various aspezts involved in the
protection of folklorel(.l)

Introduction

1. The question of the protection of folklore at the international level was

placed by the Director-General cf Unesco on the agenda of the Intergovermmental
Copyright Committee established under Artlicle XI of the Unlversal Copyright
Convention, in response to a memorandum he had received in 1973 from the Government
of Bollvia requesting that the possibility of preparing an international insitrument
for the protection of folklore be examined(2),

2. At the conclusion of its dlscussion on this subject, at 1ts session held in

December 1975, the Intergovermmental Committee decided to entrust the Unesco
Secretariat with the task of studying the problem and reporting thereon to the
Intergovernmental Committee and the Executive Committee of the Internationsl Union
for the Protection of Literary and Artistie Works at thelr next sessions(3).

3. Pursuant to this decision, *the Unesco Secretarlat submitted to the Intergovern-
mental Copyright Committee and the Executive Committee of the Berne Union
at thelr sessions in December 1975 a study on the desirability of providing
protection for folklore at the international level(t)., The attention of the
Committees was drawn to the fact that the first stages in devising a system of
protection for folklore were, on the one hand, the examination in depth of the
actual concept of folklore, in order to work out a definiticn of this part of the
cultural heritage of nations, and, on the other hand the identification of the
characteristic elements constituting each of the categories coming under the
heading of "folklore". As for protection itself, which the Committees considered
necessary, essential and urgent, it was recognized that a distinction should be
drawn between the material protection of this heritage, that 1s to say its conserva-
tion, and the legal protection to be afforded with a view to preserving it and
regulating its exploitation.

L, In the light of their discussions,.the Commltitees expressed the view that this
was basically a cultural problem, which went beyond the specific fleld of

copyright, and hence beyond their sphere of competence. They accordingly requested
Unesco to carry out an exhaustive study of all the questions inherent in the
protection of folklors and decided, in view of the links that such protection
could haYe with copyright, to include this item on the agenda of their next
sesgions 5).

(1) The Secretariat was assisted in the preparation of this study by Mr. Alain
Gobin.

(2) The text of the memorandum sent to the Director-General by the Government of
Bolivia is contained in the Annex to this document.

.(3) Report of the Twelfth Session of the Intergovernmmental Copyright Committee,
document IGC/XII/17, paragraph 103.

(4) Dcoument B/EC/XI/11 - IGC/XR.1(i9V1)/15.

(5) Report of the First Extraordinary Session of the Intergovernmental Couyright
Committee, document IGC/XR.1(1971)/17, paragraphs 59 to 115.
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5. This documenit therefore contains the stndy requested. The various aspects
involved in the proteection of fc¢lklore would appear to be as follows:

(1) the dcfinition of folklore
(11) 1ts identirfication

(ii1) its cconservation

(iv) 1its preservation

(v) its exploitation.

I. Defanition of folklore

1. Etymology

6. The word folklore means, literally, scicnce (lore) of the pecple (folk).

It was introduced into the Engli?h language in 1846, when W.J. Thomas, writing
under the pseudonym of Ambrose Merton 1), proposed the use of the Saxon compound
"folk-lore" for "what we...designate as Popular Antiquities,cu*PopularIJterature"(Q).
This term was rapidly adopted by English-~speakers who assimilated it to that of
ethnology, e&nd by the French who used it "to designate the study of the manners
and customs of contemporary primitive peoples"(3). Science of the people to scme,
the people's knowledge of things to others, the term was no longer questioned
after tne middle of the nineteenth century.

7. These explanations of a terminological nature do not, however, dispel eilther
the imprecision of the term folklore or its ambiguity.

8. The word folklore is imprecise, as it ccvers a multitude of folkloristic

sitvations. Each country, province or locelity possesses, to mention a few
examples, a religious, legal, musical and agrarian folklore. The term folklore,
without specification of the particular fleld of application, is thus so general
that it c¢reates confusion as to the constituent elements of the phenomena to which
it epplies.

0. The term is ambiguous, as it designates both the science (lore) and its subject
{(foik). This being the case, one 1s subject to the combined uncertainties of
.the science (since one speaks of "folklore research" as well as "French folklore"
or "leg=l folklore") and of its subject (since the term "folk" signifies at the
same time the nation, politically defined, and the units which it contains or the
races of which it is composed).

10. The question which therefore arises is whethor folklore 1s the knowledge we

' have of the people, or on the contrary the people's knowledge of things and
the “aature of the world". Tt is most definitely the second meaning which is being
used by Sebillot in his "Folklore de France", which records folk ldeas of the sky,
the eaith, the sea, the waters, flora and fauna; but 1t 1s just as definitely the
first meaning which applies to the work of Van Gennep, for whom the term folklore
refers to "the study, knowledge and sclence of the people" h),

(1) Athenaeum magazine, August 1846.
(2) Caristina Stanley Hole in Encyclopzedia Britannica, 1956, Vol.9 p.578.

(3} Louis, Ie fclklors ot la danze, pub. Larose 1963, p.35.
(4) van Gennep. Manuel de folklore frangais contemporain. Paris, Ed. Picard, 1938.
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Similarly, some Gernan-splaking folklorists nhave tried to draw a distinection
between the terms "Volksbund" and "Volislehre". But as noted hy Nicole Belmnnt
"Theoretically, the problem is less 'Byzantine' than it seems"'l). sinse the subject-
matter of folklcre indeed constitutes a branch of knowledge in the strictest sense
of the wor?i,

11. This being the case, the best way of identifying folklore is to cefine its
characteristics and orizins.

2. Characteristics of folklore

12. It appears to be unanimously rzscognized today that the fundamental feature of
folklore is that it represents a form of ais*tistic expressicn of the pecple,
its basic elements beirg 1ts impersonal, traditional and oral character.

(1) Impersonal character of folklore: Folklore is impersonal, because it is
collective ~ if not in authorship, eertainly in its function - 2nd has no knocwn
individual author. It is the culture of pcpulaiions of varying size where
individualities mirgle and disappear, if only.by reason of the uniformity of their
preferences. This uniformity is reflected in the anonymity of the works produced. In
the absence of a material medium of transmission, all research concerning individual
authorship 1s a matter of very recondite scholarship, or even mere guesswoik.

(11) Traditional character of folklore: Folklore is traditional in so far as
it 1s transmitted by means of stereotyped patterns, formulae or structures to which
the performer, under pain of losing his audience, must conform. This characteristic
1s explained by reasons of a sociologilcal nature: folklore is rooted in very coherent
social milieux whose members are all more or less of the same cultural level.
Manifesting his sensitivity in this way, the story-teller, dancer, singer or
musician expresses idess and feelings common to all. Hils artistic sensibility
reflects that of the group. He 1s a collective mouthpiece whose aim is not to
innovate, but to conserve and at the sume time preserve the heritage that has been

handed down to him.

(111) Oral character of iolklore: As well as being impersonal and traditional,
folklore 1s also orally transmitted. ts propagation is through the oral channel,
the sole temporal and spatial route open in this culture, which leaves on it its own
unique imprint, for folklore does not simply circulate unchanged, but undergoes many
transformations as 1t spreads like a creeping plant.

13. This oral character seems to be the criterion for an important distinction.

Any folklore-~type phenomenon in any material form belongs to folk art, not
to folklcre in the strict sense of the term, so that costumes, drawings, rugs,
altars, masks and generally speaking, all three~dimentional forms fall into a
neighbouring but not identical category.

2. Origins of folklore

14. As regards the question of the origins of folklore, it is not yet solved and
continues to divide the experts. While some set the basic problem aside,
those, who study it support one of two theses, either that of individual
authorship or that of collective authorship. Developments in the study of folk
music are revealing in this respect of the issues concerning folklore as a whole.

(1) Nicole Belmont. Arnold Van Gennep, Le créateur de 1'ethnographie fraacaise.
Paris, 1974, (Petite bibliothéque Payot), p.102.
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15. OCn2 school of thouzht rejects the assumpiion of the people's role in the
creation of mnuisical folklore. In so doing, it takes no account of the
question of the people's creative gifts. John Meier defines folk scngs as "songs
wiich have been asdopted and are sung by the people, which live in the pecople, and
over whose form and content the people has acquired a certain dominant ipfluence” (1),

Provenance and origin are subsidiary matters. What is impcrtant is not that the
tune should have been born among the people, but that it should be adopted by it.
In this way 1t loses its individual character and becomes collective. St. Yves
concurs with this cpinion when he writes: "For a song to be & folk song, it is not
necnssery that it should have been created entirely by the peonle or even entirely
refashioned or changed by it. Anything is 'folk' which, having been created for
the people by literate or near-literate individuals, has been adopted by uncultured
groups of peasants or craftsmen, and then transmitted orally over a fairly long
period"(2), But this theory, however attractive it may appear, entirely fails to
prove that the people 1is not "the elusive author" of the music 1t sings, "created
by it end for it". Leaving aside the questicn of form of expression, we must
therefore turn to that of creation, where we note with Br&lloiu: "Here we reach
the heart of the major controversy, which is the most divisive of a11" (3}, 1s the
autihorship of folklore individual or collective? Unanimity 1s far from having
been reached. What we have in fact are two opposing theories, which cannot be
reconciled with each other. The first is based on the postulate that folklore has
its source in individual acts of creation. The second aims to prove that on the
contrary, there is a form of creation which is collective in nature.

16. The supporters of the individualist theory admit that the author is unknown,

but argue that it 1s because 1n the course of transmission his name has been
acclidentally forgotten. This is actually of little importsnce, since he has really
existed, and what he has created, though anonymous, remains his own. The anonymity
of the sutlhor 1s thus fortuitous.

Sorie of the most eminent French folklorists have concurred with this view.
In particular Tiersot writes: "Lei us take 1t as axiomatic that folk song is
anonymoxefzs Thls obviously does not mean that it had no author, or that it wrote
1tself"\*/ Thus it is not the people as a whole which creates its own art, but a
few specially gifted individuals, in whom the group of which they are members
recognizes itself. The works they create are adopted by the community, which then
transmits them.

17. This view has come in for some lively criticism. It has been argued that it

confuses cause and effect. To say that folklore is an individual creation
because there 1s no proof to the contrary is admittedly an over-simplification;
but it 1s equally unconvincing to say that where a work is handed down in an
anonymous form it 1s because the name of the author has been lost by acecident -~
if oral tradition can hand down the works, one falls to see why it could not also
hand down the authors' names. When all is said and done, none of this glves us
any rec) insight into the nature of the creative act.

18. T:i=se arguments have led those who hold the individualist theory to put
forwerd a more convincing argument. Supposing, they say, the author were
identified, would the artistlc embodiment cease to be folklore? The idea is an
interesting one, since it confirms that folklore 1s a specially complex phenomenon,
in which individual creation is only one ingredient. But however far one probes
’ ‘ }

(1) John Meler., Kunstlied und Volkslied in Deutschland. Halle 1906, p.1lk.

(2) St. Yves in Br&iloiu, Le folklore musical. In: Musica Aeterna, Zurich
10L9, p.28k.

(3) BrAiloiy, op.clt. p.285.

(4) Tiersot. La chanson populaire. In: Encyclopfdie ILavignac, Second Psrt, IV,
p.2 w38, Paris, Delagrave, 1912.
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into the thirnking of the proponents of this theory, individual crez*ion s%i.l
pracedes the phenomenon of folklore. This view is nevertheless contested ty the
proponents of the theory of the collective authorship of folklora.

19. The idea that folklore is collectively creatad has been written about and
defended at length. ILaszlo Lajtha notes that it is not so much a gquestion

of anonymity as of the absence of an author, to which Bela Bartbk =ddad thz: ther:

is no indication wheiever that individual peasants ever inventad melodies(l). Thus,

in the view of thoze who support this thesils, such music is primerily collective,

some thinking it is "recelved" Irom elsevhere and others that 1t comes from an act

of creation.

20. The theory that it is "reccived" claims that "all art dwells on the heights

of the social edifice, whence it filters down slowly towards the depths where,
reduced to its rudiments, it lives an obscure existenca"(2), Folklore is thus
only a reflection, an attenuated echo, of the dominant art. It is imitation. 1In
support of thils argument, Vincent d'Indy says that *he people borrows its repertoire
from liturgical chants, which are the cnly music 1t knows(3). Meier, after
identifying the writvten originals of thousands of pieces of folk music, concludes
that the peonle is totally develd of any creative ability, and that its heritage
originates from cultivated urbar milieux.

2L. These arguments, which place, not the collective creation, but the collective
adoption by the people of musical themes in the foreground, are not decisive;

and a second, more relevant, explanation has been given of the phenomenon of folk-

lore, to the effcet that the people secretes its own wocis and has its own separate

collective creative ability, and that no one can determine who is the author of

the works it perpetuates. There is, in fact, collective creation.

22. These theorles on the origins of folklore, however, leave unanswered our
questlons as to the Innermost nature of works of folklore, and their relation-
ship with other works of the mind.

i,  The nature of works of folklore

23. Consideration of the nature of the creation of folklore leads us to re-examine
the concepts traditionally employed, which evoke the concepts of creation of

a work, author, even performer or adaptor, with a view to determining how far these

concepts apply to folklore.

2hk. The notion of creation 1s usually based on that of originality. While
originality does not signify novelty, it usuvally relates to the identity of
the author, which can in this respect be defined as being that which distinguishes
one author from another and that which confers on his work the outstanding value of
uniqueness. It should be added that a principal characteristic of a work of art
1s its gratuitousness, the fact that 1t has no practical utility whatever. The act
of creation thus generates works, "finished products" made complete in every detail,
which as soon as they have been given lasting form, part company with their creator
and make their own way in the world.

25. The question then arises whether a work of folklore is of a gimilar nature,

A reply which takes account of the conditions specific to these two types of
creation shows the distance which separates the literary or artistic work from a
work of folklore.

(1) Bela Bartbk in Encyclopaedia Britannica, (1966, edition), Vol. 9, p.523,
Albert Lancaster Lloyd.

(2) Br&iloiu, op.cit. p.282.

(3) Seeman. Volkslied und Urheberrecht. Typescript, Freibourg im Breisgau, p.55.
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5. The fact is that folklcre cnlefly finds expression in strongly integratzd social
milieux, so that the parformer is expressing nct only his own sensibility, but

8150 thet of the group to which he beleongs. He is the voice of a coliective

individuality, from which he docs not try to set himself apart. DMusicologists have

tiled to define this collectlive musical entity, and determine the process which

brings it into being. From the initial results of their studies. they thought

tret, by patlent research, they could work back to the origin of a song and its

authorship, and thus that there existad an ur-work the form of which could ue

reconstiructed; but the great mass of information ccaplled over recent decades has

pusired back the frontliers of resesrch into the more and more distant past.

The clues to the soluticn of the problem have thus been dispersed afresh in time

and space, since as far back as it 1s possible to go, there always remains something

irreducible, a residual fund common to all mankind.

27. In additlon, the absence of any material medium of transmission so modifies
the phenomenon of cereation that it is difficult to understand how it works.
"Urless it is written down, the created work can only endure by the general consent
of those who keep it alive, which is itself the outcome of uniformity of tastes.
An oral work exists only in the memory of the person who adopts it, and takes
concrete form vnly by his wil1® (1), In any case, since thiere 1is no permanent. record
to stabiilze 1ts ferm once and for all, this work is not a "finished product’, but
is constantly made and remade. In cther words, all the individual performances of
one model are equally authentic and carry equal welght in the scales of Judgement.
As a result, innovation does not have the same place as in the creation of a
literary or artistic work, as these terms are understood iIn cepyright legislation,
This being the case, variations on major themes are explained not by the desire
for variation, but by the absence of one incontestable model. The performer's
concern is not so much to innovate as to preserve, in order to perpetuate, and the
objective determination of folklore is based on the criterion of authenticity,
{11s concept applying by definiticn to that which cannot be contested.

28. The use of this criterion makes it possible to distinguish between various
types of work covered by the generic term of folklore.

29. The most authentic form 1s the actual work of folklore. This 1s by definition
a musical, literary or other artistic composition which has been handed down
from generation to generation by oral means with variations which do not change its
baslic character. The written record is often only of secondary importance, but it
may, in some cases, arrest the development of a folk composition at a particuiar

stage.

30. At a lower level of authenticity is the work which 1s derived from folklore.
' This should be understood to mean a musical, literary or other artistic
composition which derives its existence from that of a work of folklore. It
gravitates around the folk model without itself being folklore. This is the case
of improvisations, settings of folk musiec, collections of folk melodles, musical
anthologles and transcriptions.

%21. Tne next level consists of works based on or inspired by folklore.

Taking the exarmple of music, the source of a work based on folklore would be
a tune, a theme or a motif taken from the folk repertoire which is systematically
developed and harmonlzed in scholarly fashion by a composer. Thils type of work
can be clearly distinguished from a work which is drived from folklore in that the
folk medel is no longer predominant, becoming merely secondary, part of the back-
groundi. It nevertheless owes more tc 1ts source than a musical work inspired by
the folk tradition, which, without drawing on the repertoire of traditional folk

YTF- Brdiloiu, R&flexion sur la création musicale collective. Diogéne. Ed. Gallimard,
1959, No.25.
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melodies, is related to it by its style, its melodic developments, 1ts harmonies
and its rhythms. Though an original composition, it is iinled wi*th the folk
traditicn by affinitics cr reminiscences due %o the creative taient or the composer,
who, far from beirg a prisoner or the rform, has succeeded in recreating the essence,
the spirit and the soul of folk rmusic.

32. To conclude, it seems that fclklore could be defined as an imperscnal, oral
and ftradltional form of arti.tic creation the souvce of which 1s according
to some individual and according %o cihers a collective. Its formalization, which
varies from place to place and perlod to periocd, differentiates it from *he normal
type of work. Tt is not a ready-made work tut a work in the mzking, =nd can be cf
varying degrees of authenticity, ranging from actual works of folklore through
works derived from it, works based on it and works inspired by it to modern "folk"
compositicns.

JI. The identificaition of folklore

33. Once folklore has been defined and the different components of the phenomenon
determined, it 1s time to leave the field of concepts for that of reality and
the problem of identification. This 135 a ccmplex problem, and one involving a
considerable amount of work, which, although it is already under way in some
fields, 1in others has not yet begun. Thus any zttempt to solve the problems
arising from the exlstence of folklore, whether in the short or long term, must
be based on a methodological foundation one essential feature of which is the
determination of the analytical framewcrk to be selected. To be precise, two
gquestions must be answered:

(1) Cn what sectors will attention be focused, i.e. what forms of
expression will be counted as belonging to folklore?

(i1) What methods will be used to determine, in each of the chosen sectors,
the content and forms of thils folklore?

1. Forms of expression belonging to folklore

34. It is immediately ocbvious that the field to be covered is very large. One

1s even tempted to say that any form of expression, any composition of
whatever order and in whatever sector may turn out to be folklore. We have seen,
however, that one criterion 1s crucial in respect of folklore, its oral nature:
folklore is first and foremost an oral tradition, which means that it exlsts only
in the memory of social groups, only to emerge on the occasion of a specific
performance or a particular event. This certainly does not mean that it leaves no
trace, but it must be agreed that it is not transmitted by means of a physical
medium in the same way as other works of the mind.

35. "This would seem to exclude from our definition of folklore such physical
manifestations of folk culture as traditional tools, cooking utensils,
furniture and all kinds of other objects. These are really the concern of ethno-
logy, like musical instruments, costumes, caerpets, textiles and textile designs,

votive offerings, statuettes, amuleis, totems, ritual masks and, in general,
everything related to the plastic arts. It seems necessary, therefore, to draw
some distinction between the physical produets of folk art and non-materlesl

compositions to which the strict definition of folklore can be applied.

36. It must be agreed that the oral forms of folk culture are many and various.
Without drawing up a complete list, we can mention a number of genres which
belong indisputably to folklore, such as stories, fairy storles, tales of the
supernatural, legends (relating to saints or heroes), beliefs connected with
particular periods or places, myths and symbols. Musilc, whether instrumental or
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choral - songs coanectecd with the activities of everydar 1life in a particular
conmmunity or with the events which have affected the history of the group, whether
t1ese songs are religlous or profane - are also part of folklore. If songs are
inciuded, poetry must also be considered as folklore; and p0°try sutomaticelly
subsumeo linguistics, which is undoubtedly, as Van Gennep(l) has maintained, the
s2ipline most clcsely velated to folklore, as "linguists are aware that every
1anguage, whether general or special, is in & constant state of transformation".
le must therefore consider the guestion of dilalects and patois and decide whether
or not they should be defined as folklore. On an even more general level, it seems
that some regard as belonging to folklore, although they also come within the scope
of ethnology, religious and psgan ceremonies, rituals and customs cf the charivari
'“p,, carnivels, and also practices such as sorcery, magle and medicine (although
reiliable surveys hLave proved that some of the incantatory formulas used by folk
healers had been taken from books sold by pedlars, various alterstions and additions
having been made to the texts. Such books as the Grand and Petit Albert, although
printed, circulated only among the ordinary people. The same phenomenon 1s to
be observed in comnectionwith music and singing, where familles hand down from one
generation to the next "notebooks" containing annotations or mnemcnics for songs
or pisces of music). Rituals, including transition rites marriage and death rites,
etc., fertility rites, engagement ceremonies and sexual practices may also be seen
as belonging to folklore. Two other types of activity also clearily belong to
folklore: games and dance. A. Louis(2) has conducted a remarkable study of this
subject, making an inventory of different types of folk dance which have existed
since the Middle Ages: liturgical dances, processional dances, danses macabres,
devil dances, horse dances, fire dances, sword dances, etc.

37. This brief enumeration shows that the first job 1s to draw up as detalled a
list as possible of all the different forms of folklore and then to organize

them into a more general classification by sector, field or type.

The work of drawing up an inventory within each group should then be
undertaken.

2. Methods for establishing an inventory of the content and forms of
folklore

33. As long as fifty years ago, Br&iloiu outlined a method for collecting musical
folklore (archives of the Society of Romanian Author-Composers) which comple-

ments the methods proposed by Van Gennep in his Manuel de folklore francais

contemporain(3) In fact, there are two basie and complementary approaches:

(1) The historical method

39. Folklore relates to living, contemporary phenomena, but these always have -
their origins. Recourse to history may make it possible to determine with
greater accuracy the antecedents of a contemporary or "emergent" phenomenon.

lcwever, 1lhe historical metnod should be used with circumspection. Folklore
is living and exists in the present. History is the past. Even if there is no
contradiction hetween the twe, there may bec some ambiguity, for "folklore is not
cnuly concerned with living contemporary phenomena but assligns to them thelr place
in the chain of tradition. Antecedents must therefore be found for them which will
form the preceding links in the chain, and as for the succeeding links, elthough
the folklorist does not know what they will be, he knows that they will come, and
that the chain will continue to grow".

(1) Marmel du folklore, p.38.
(2) Le folklore et la dance, Ed. Maisonneuve, Paris, 1963

(5) Van Gennep, Manuel du folklore, p.35.




FOIX,'I/3 - page 9

"0. In Van Gemnep's words "the feeling cf folklore is that the observed phenomensn

contelns latent possibilitles, whereas the historiecal whergmenon gives the
feeling that all its possibilitles have zlready hLeen express:d"‘1i~ Thus e
living phenomenon has a past, but it also has a future. Iin *“his sense any folk-~
loric chencmenon has both a statle and a dyuamic element,

41. The historic methcd is nevertheless very usaful, for it maxss *t possible to

apply the diachronic approach to the ccllective psychology of a given group.
To quote Van Gennep once more, '"the customs studied s toliciore are the real links
in this chain of tradition, whigz constitutes the constant rfactor in the life of
a nation conside-ed as a whole"i<

(i1) The comparative method

42, Modern media faciiitate the use of this methcd at its three levels: the
collection of information, its filing and its clacsification.

(a) Cellection

43, This 1s based on the tried and tested methods of the direct survey, which

may have various different aspects: direct note~taking by the researcher,
prepared questionnaires or mapping, but also recordings on tape and £ilm which
may then be transferired to another medium in clear or in coded version (microfilm,
punched cards or computer memory). In general, the maximum of information should
be collected on the phenomenon in question (time, place, perfcormers). Each item
collected should be accompanied by a filing card situating it in its environment,
without which it would be meaningless.

(b) Filing

L4, Once the information has been collected the material must be filed to make it
possible to integrate it into a system. Mechanical transcription of the item,
including variations which may have been noted, will often be necessary.

45. In fact the filing system depends on the field concerned. In the field of

misic, for example, a "double-entry" system, grouping on one side all tunes
from the same geographical area and on the other all belonging to the same musical
genre, would seem to be the most appropriate.

L6, Generally speaking, it will be sufficient for the purposes of filing by region
to use the administrative divisions of the country, in alphabetical order,
which will make it possible easily to identify the melodies of any region.

47. Two questions must, however, be settled: the question of interpolations and
that of terminology.

still in the fleld of music, does a Moldavian melody sung by a Moldavian
in Bucharest, for ex~mple, belong to the Moldavian roperitoire or should 1%
be considered as belonging to the-musicel repertcirs: of Bucharest at the
‘tlme of its collection?

the terminology used often varies from one province or even from one locality
to another. Thus, for example, the asymmetrical, monotonic melody described
by Bartbk in one of its versions (that of the province of Maramureg) and
commonly called "doina" is called by another name in the very areas in which
it abounds: in Oltenia as well as in the Maramureg, it is said to be a long

(1) Van Gennep, Manuel du folklore, p.35.
(2) In the review Connaissance des Arts, 1977.
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song (example taken from Bréilodu's Metnodculogy of misical Yolklore).
Conventional terms must taerafore be employed and their meaning clearly
dafined in the key e the code used. Tae file which is drawn up must thus

re-establish the authentic terminology.

(c) Classificstion

13. Once the informatica has been ordered, it shouid be classified by means of an

exhaustive geograpnical catalogue or directory using either alphabetical or
chrcnological order, each category of which should include a classification by
tyre and thame (unless @ special directory is drawn up for this purpose).

4o, Iet us teke as an cxample the classification adopted by Danielle Dumas in her
thesls on the folk poetry of the Andalusian gypsies (Montpellier, 1971):

lyrical themes: the definitlons of love; the effects of love; love and -
passicn; love and sensuality; love and women; the power of love;

mythical themes: etiological myths; myths concerned with purity; panthelstic
myths;

sociological themes: money; poverty; mother and family;

religious and philcsophical themes: superstitions; idolairy; religious
history; punisiment; awareness of time; the vanity of earthly things;

moral Judgements; fate; death;

historical themes: persecutions; the price of freedom; death and imprisonment;
references to frafts;

enecdotal themes;
themes with esoterle symbolism.

III. The conservation of folklore

50. Two basic aspects must be examined: the maintenance of the socilal milieu which
produces the phenomena of folklore and the recording of its manifestations by

all sultable means.

aintenance of the social milieu which produces the phenomena of

1. Mai
folklore

5i. Folklore, like language, is a living thing, and its nabitat mist be protected.
In fact this cultural heritage can be seen, in some parts of the world, to be
dying out as a result of the gradual deterioration. of its natural environment and
of encroacaments {rom the cutside. Here, however, we tcuch on a soclal problem:
all-out urbanization has often destroyed known habltats of folklore, but it has
also created others, and one can speak of urban, as opposed to rural, folklore.

52. The best way to keep traditions alive 1s certainly to be aware of the importance

of falklore and to take the measures nacessary to preserve this cultural
heritege. This was, indeed, the conclusion of the international conferences cn
cultural policies in Burope, Asla and Africa which were convened by Unesco in
Helsinki in 1972, at Yogyakarta in 1973 and at Accra in 1975 respectively.

53. In this connection, Africa offers a remerkable example of the integration of

traditional standards with the changes of the modern world; -and indeed to
maintain the conditions for the continued existence of folklore cannot imply a
deslire to preservc the past without making any allowance for change.
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2. Tha recordins of folklore

54, Modern media facilitate such a vast enterprise. This work has already hkegun
as regards folk arts and crafts, but the bulk of the work still has to bz done
for non-material manifestations of folk culture.

55. The first step 1s to provide ror the publication cf as many documerts as
possible on folklore. An example of this approach ic the zypsy review
"Etudes tziganes", which regularly publishes gypsy storiles in order to form the

basis for a record of the creative genius of a people.

56. Bven more important is the centralization of heterogeneous and srattered
information which is often @iffie:lt to use. The lozic of this situstion
requires that each State create facilities for the study and collection of folklore.
The processing of informailon by means of filing cards, microfilm or computer which

is now possible has removed many of the obstacles.

57. In fact substantial progress has already been achleved in thils respect.

58. For exemple, a considerable amount of work has been pu® in to prospecting,

collection, analysis, indexing, numbering, filing and records menagement in
the fleld of music and dance. The International Folk Music Council co-ordinates
the work of a large number of national institutes for this purpose.

£9. In Argentina the National Institute of Musicology, founded in 1931 by Carlos

Vega, has made a complete irventory of the folk music of the indigenous
inhabitants of all the provinces of Argentina, and of all that of Bolivia, Peru,
Chile, Venezuela and Paraguay. Its archives contain more than 10,000 recordings
on mzgnetic tape or disc.

60. The Society of Romanian Author-Composers, founded in 1936, has applied itself
to the collection and inventorying of Romanian folklore.

61. In Czechoslovakia, the Institute of Musicology of the Slovak Academy of
Sciences in Bratislava has already collected the phenomenal number of 120,000
tunes, of which more than 10,000 have already been published.

Over the next few years this Institute 1s to devise a system of classification
and ordering and a typology of musical folklore.

62. Similar work and achievements can be pointed to in the field of
dance(1).

63. In some fields the trail has thus already been blazed, but more remains to be
done to ensure the conservation of folklore, which is one of the prerequisites
for its preservation.

IV. The preservation of folklore

64. Conservation and preservation may at first appear to be synonymous as far as

folklore 1s concerned, but in reality this is far from belng the case since
the idea of preservation implies the existence of a threat, in a way which that of
conservation does not.

(1) On this point see: Foundations for the analysis of the structure and form
of folk dance in Yearbook of the IFMC, 1574, p.115; Method and theory in
dance research - An anthropological approach in Yearbcok of the IFMC, 1975,
p.116.
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65. melklore is a vilnerable cultural asset. open to various forms of attack,
mainly froui two quaiters: tiwe aid man.

65. Two different avproasches seem to be calied for: (1) the preservation of
folklore by the adoption of nieasurcs to ensure lts continued existence and
development; and (11) the preservatica of follklore against the risk of distortion.

1. Measures ¢ ensure the continued existence and development
of folklcre

€7. Various types of action can be taken to ensure the continued existence and

developmznt of folklore. The first shcald be a policy of incentives to
promote knowledge of folkiore and encourage its forms of expression and its
dissemination,

68. The promotion of knowledge means introducing chiidren to folklore at the
earliest possible age, 1.e. making provision for education to include channels

of contact witn the oral civilization. Schocl curricula, which now include a wide

range of subjects, should allow time for the study of or contact with folkiore.

6S. The promotion of knowledge of folklore also necessitates means of getting hold

of toat knowledge. The collecting of folklore phenome:ia needs to be put on a
more soli¢ basis. It would, for example, be possible and indeed advisable to train
collectors vho would have a clearly defined status.

70. 'The promotion of knowledge of folklore means, lastly, organizing access to the
- materisl collected and allowing study and research. There seems to be a case

for integrating folklore sections 1nto the existing or yet to be established

structures of institutes of ethnology or musicology. A cholce may be made between

creating a folklore sector which would cover all forms of expression or creating

a folklere unit in each departiment of an institute.

71. Enccuragement of the different forms of expression of folklore could be given

at two levels. Firstly, budgetary incentives could be provided: it wculd
indeed be possible to allocate part of the budget of local authorities for the
perpetuation of old forms of expression or to encocurage the development of new
ones. Secondly, tax incentives could be provided: it would also be possible to
devise fiscal arrangements to encourage performances devcted entirely or in part,
the proportion ir question to be determined, to folklore.

72. Encouraging the dissemination of folklore calls for actlon at both national
and international level.

73. Comprehensive action at national level to preserve folklore could form part
of a clearly defined national cultural policy. In many Western countries,
the preoccupations of the ecologists have brought to light a desire, indeed a
determination, to control man's relationship with his natural environment within
the context of industriazlization. The same problem also arises in comnecticnwith
the cultural environment, the traditional substrate of which must be maintained.

Th. At *nternational level, action to preserve folklore could take the form of

bilatsral or, even bettep, multilateral legal instruments. Folklore in fact
seems better suited than any other matter to this kind of generallzed action, as
its geographical origin is clearly apparent, which makes 1t easler to organize
flows between countries.
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2. The preservation of folklore agaiast the risk of distortion

75. In the second place steps must be taken to preserve folklore against the
erosicn of 1ts authentlcity. The dangers of distortica are real, arising
from the commercialization of folklore. In its customary setting, rolklore
undergoes a natural growth which ensures its authenticity, but when it is trans-
planted from its native soil and used for commercial purpcses, it may lecad a
double life., It is then open to the seme risks as other works of the ming:
plagiarism, amputation, misappropriation, unlawful reproduction or use, ete. Such
distortion must be opposed by strictly applied regulations, which should enable
folklore to regain its identity and its authenticity. A certain flexibility is
necessary, however, so as not to Impede the dissemination of this heritage.

76. With this in mind, it would be advisable to determine precisely the sectors

of activlity or creation where folklore 1s involved and where ilhere 1s a serious
possibility of commercial exploitation. From this point cf view there is no douct
that the arts lend themselves most readily to exploltation of a conmmercial natura.
Folk music and folk dances, like folk poetry or folk tales, are esasy to exploit,
as also are certain religlous or pagan rites which can be performed before an
audience or filmed. Generally speaking, i1t would be advisable to draw up a list
of the different forms of expression of folklore which might te reproduced in print,
on tape, through recordings or films. Actually any reproduction involves potential
exploitation of the work or happening reprcduced. In this way it will be possible
to distinguish forms of expression of folklore for which there is no material
medium of transmission frem those which can be recorded and the recording of which
may be used to make a saleable reproductlion. The two extreme examples are, on the
one hand, muslc, which can be directly exploited, and, on the other, beliefs, which
cannot be recorded but are only practised, such practices being seldom amenable to
commercialization.

T7. This being said, the attitude to commercial exploitation should not be wholly

negative: although the abuse or fraudulent use of folklore should be prevented,
it is a source of income which many countries quite rightly wish to exploit, so
long as some prior or retrospective control is exercised.

78. The prior control is of the cultural type, i.e. the use to be made of a

particular category of folklore 1s accurately ascertained by means of
selection, canalization, or even authorization. The emergence of folklore om the
commercial market should be facilitated by incentives to prevent "under-the-
counter" dealing in folklore as a commodity to be filched from a country. So it
would seem that the emphasis should be placed on improving our knowledge of the
uses to which folklore might be put; more needs to be known about supply and
demand and a better understanding 1s required of the commercial system for the
dissemination of folklore, while the means of obtalning folklore material should
be controlled. In this way, action can be taken against the distortion, plagilariza-
tion and unlawful or fraudulent use of folklore. This presupposes solidarity
between countries, which should try to localize folklore phenomena accurately and
exchange information on the ways in which folklore 1s used.

V. Exploitatlon of folklore

79. ™There are two aspects to the exploitation of folklore. 1In the first place,
it is understandable and desirable that a disinterested exploitation of
folklore should be developed. Outside of 1lts natural setting, folklore can be a

factor in cultural exchanges between countries.
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5C. Thne commeoreial question is a more sensitive issue as it has considzrable
financilal impiications. How can commerciallzation be authorized without
prejudice to the nsture and the form of the folklore heritage? The question is in
fact twelolds hiow can the sccial group in which it originated participa+te in the
rinancia proceeds of a work of folklowre? And how, when authorization to uco
work has been given, can the use made of it be controllea? '

81. The gecgraphical origin of the work concernad might be indicated when it 1s

reprcduced or periormed, cn the basls of full information obtained through
the setting up of a commerical network subjcet to strict professional rules. Some
way of assoclating the community concerned in thez financial benefits accrulng
from the use of the work might then be contemplated. This cculd bz done in
varicus ways. In the first place, it could be done thrcugh copyright. Som= States
nave 1ndeed adoptedthis means of dealing with folklore problems. Algeria is a case
ia peint (Ordinance on Copyright of 3 April 1973), as also Kenya (Taw Wo.5 of 1975
amending “‘hc Law on Copyright), Moroeco (Law on Copyright of 24 July 1970), Senegal
{Law on Copyright of 4 December 1973) and Tunisia (Law on Copyright of

14 PFebruary 19656).

82. At international level, the Berne Convention for the Protection of Literary

and Artisztic Works contains in its versions adopted at Stockholm in 1967 and
in Paris in 1971 a provision which, although no* using the word, concerns works of
folklore, since Article 15, paragraph 4, provides:

"(4) (a) In the case of unpublished works where the identity of the author
is unknown, but where there is every ground to presume that he is
a national of a country of the Union, it shall be a matter for
legislation in that country to designate the competent authority
which shall represent the author and shall be entitled to protect
and enforce his rights in the countries of the Union.

(b) Countries of the Union which make such designation under the terms
of this provision shall notify the Director-General by means of a
written declaration giving full information concerning the authority
thus designated. The Director-General shall at once commnicate
this declaration to all other countries of the Union".

83. However, folklcre is such & complex phenomenon tihat the application of copy-

right is difficult from the point of view of legal logic. For a work of the
mind, literary or artistlc, to be protected by copyright it must have an author
and be original.

84. Folklore is certainly an artistic creation. It is not necessary to stress this
point except to observe that works of folklore are not quite the same as works

covered by national copyright laws or international copyright conventions in that

_they arc not finished end definitively fixed works. Time plays an important role

in their genesis.

85. The second reguirement to satisfy is that of originality. To be eligible for
protection, an artistic work should be original, but this concept is understood
in a relative rather than absolute way. It i1s difficult to determine whether a
work of folklore is absolutely or relatively original since an antecedent always
exlsts. Thus, in most countries, folk melodies are based on a theme or a tune
which pre-dates them. As a result, with respect to copyright principles, a given
work is considered relatively original. This qualification does not automatically
apply but chould be assumed in the absence of objective proof to the contrary.
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86. The determination of the author of works of fclklore is a sensitive issue.

Tt may without difficulty be admitted that a work of folklorz is formed by
successive acts of ereation. The closer one comes to the przsen®. the more clecrly
the methods of investigaticn make it possible to identify the recpgecilive proportions
of the various contributicns. The Lcgal situation of tiese works sho.id thus be
clarified; but tradition, whicn constitutes an anonymous "coumon fund", provides
an already developed basis for the present formalization of folklore. This
crastive multipliclty inherent in folklore wliich leads to tho frammentotion of the
notion of author, replaced by a anltiplicity of transmitters, is the bLisic source
of difficulty when attempting to devise an unambiguous legal status for works of
folklore.

87. It should also be noted that: (1) copyright being essertially insilvidual, thre

collective character of the works in question tends to exclude thom from
traditional classifications; (ii) to the discussion of the legal nature of works
of folklore is added a conflict of views with respect to the application of copy-
right in systems which make publication of a work of the mind the crit=aricn for
its protection.

88. Finally, while a community might conceivably be invested with a moral right
exercised by a representative, i1t is more difficult to accept the idea of a
pecuniary right, which rewards the work of the author, in this case unknown.

89. Yet remureration in exchange for the use of folklcre seems only fair. It
might take the form of a financial interest (such as a commission) agreed to

on the signing of a contract, or a tax levied on the occasion of its use. Some-

thing similar to a licensing procedure might also be envisaged. The fact remains,

however, that a problem will undoubtedly arise as to the allocation of the financial

resources thus generated. It will have to be decided whether these sums should

revert to a national, regional or local body, and then to what usze they should be

put. Should they be used for unspecified general purposes, cultural purposes or

for folklore itself? In the latter case, should they be used to finance study

and research or dissemination?

90. In this ccnnection iimay be noted that a very sophisticated legal procedure

already exists in Bolivia. The provisions governing musical folklore are
grouped together in the Supreme Decree of 19 June 1968, which sets forth the
principles applicable to this subject, and the regulations thereunder of July 1968,
which specify the procedure for the application of the Supreme Decree.

91. Supreme Decree No. 08396 declares folk music (anonymous, popular and tradi-
tional) of which the author has not been identified and which 1s performed
at the present time in Bolivia by peasant and other folk groups, and the music of
Bolivian composers deceased 30 or more years ago to be the property of the State.
With respect to the use of folk music, the Supreme Decree requires that any printed
or recorded version of folk music mention the name of the collector and/or the
Folklore Department of the Ministry of National Education and Culture (Art. 6).
A royalty 1is collected for such uses. Thus, any person who records or publishes
folk music must pay into the "Preservatiocn of Folklore" accaunt at the Bollvian
Central Bank a sum equivalent to the royalties whilch would be collected by a
living author for his composition (Art. 3). The proceeds from this royalty are
allocated exclusively for the preservation and study of Bolivian folk music
(Art. 5). TFrom these sums, the registrar recelves 10% (Art. 4). Finally, in
order to keep an accurate inventory of folk melod: ., the Folklore Department of
the Ministry of National Education and Culture and the Public Prosecutor's Office
are authorized to investigate the appropriation of melodic themes from folk music
by third parties as "original" compositions prior to the Decree (Art. 7).
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C2. The reguiatlors of July 19673 specify the uses which may be made of the

naticual fclklcre, the measures for its registration and the procedure for
the vestitutlicn to the naticnal ecoumunity of melodies improperly approrriated by
third parties.

©5. The exploitation of folklore may, then, be summed u» in two simple cuestions:

(1) Is it possible to control the commercial systein which uses foiklore?
Is it possible to obtain a clear knowledge of this system?

(11) Can “he countries of origin of the folklore be given some form of
invcivement in, and a right of inspection of, the ultimate use made
of an expression or work of folklore of which the autheuticity might
be affected, an association which would include participation in the
profits aceruing from such use?

Ol. There is no doubt that the familiar copyright procedures can be coihined with
new rules and that the exploitation of folklore can be regulated by different
means, to be left to the discretion of the States concerned.

95. A study vy major economic reglons or even by countries seems, then, essential

for examining the nature of the conmercial systems which use folklore and also
the compatability of the legal rules which are taken from copyright law or
commercial, civil or international law. In the last resort it seems essential that
any status worked out for folklore should be fitted into a relatively binding legal
framework, otherwise the efforts made to identify, conserve and preserve folklore
would be in vain because out of touch with the manifest commercial realities.

g6. In any ccse 1t seems certain that any satisfactory solution demands that all
the difficulties railsed by folklore - definition, identification, conservation,
preservation and exploitation - must be considered together and as a whole.
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Rerubliz of Bolivia
Ministry of Forelgn Affairs and Religion
Ref. No. D.G.0.I.1n0E-T79 La Pez, 24 April 197>

My Ministry has made a careful survey of exisiing documentation on the interna-
tional protection of the cultural heritege of mankind, including the Universal
Copyright Convention, signed in Geneva in 1952; the Intersmerican Copyrinh+
Convention, Washinzton 1946; and, in navrticular, the Recommendation or t
protection of preporty of ar*iucic, lidsterical or archaeological vaiwexl
approved by Unesco in 1464, All these instruments, as aliso other Unesco conven—
tions, are almed at the protection cf tanglble objects, and not of forms of
expression such as music and dance, which are at prescnt undevrgoing the rost
intensive clandestine commercialization and export, in a prozess of ccmmercially
oriented transculturation destructive of the traditional cultures, which do not
even have the benefit oi' statements of provenance.

Bolivian legislation on the heritage of folk arts cffectively fills this blank
observable in the international legislation and it is for *this reascn that my
Government has decided to submit a formal inquiry of a technical order on the
feasibility of including, in the instruments for the protection of national
cultural herltages, certain measures which 1if they enlist sufficient support to
be adopted by the General Conference, cculd supplement the existing instruments
and reinforce the commerdeble efforts of those who are endeavouring to defend this
category of cultural property against all kinds of depredations which are not only
destructive of the traditional artistic culture of the peoples but also affect
possible sources of legitimate economic gain. Hence the endeavour to have folk
art fcrms removed from the public domain and reclassified as property of the
concerned States.

The purpose of my inquiry is to seek your advice on the form for incorporating
in the international legislation on the protection of national cultural heritages
some prineiples found in the lawy of Bolivia. I think that the flrst step would
be to include on the agenda of the next meeting devoted to this subject a draft
resolution incorporating the following points:

1. Addition to the Geneva Convention of a new protocol declaring all rights
in cultural expressions of collective or anonymous origin which have
been elaborated or acquired traditional charecter in the territory of
particular Member States to be the property of such States.

2. Signature of a Conventlon to regulate the aspects of‘ folklore preserva-
tion, promotion and diffusion and establishment of an "International
Register of Folkloristic Cultural Property on the lines of the
Recommendation of 1964.

{1) The two 1664 Recommendations adopted by the General Conference were: {1} on the
means of prohlblting and preventing the illicit export, import and transfer
of ownership of cultural propervys (2) on the international standardization
of statistics relating to book production and periodicals.
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3. Extension of the field of coinpetenice of the Intergovernmental Cormittee
envisaged by Article XI of the Geneva Conventlun to include the gtudy
of the problems which might arise incounnecticnwitn the proposed
protc2cl such as the research-based assigration of paternity between
two or nmore States in respect of common forms of expression.

As is clear from the above outline resolution the aim is to secure the right
instrument for the protection of folk arts and this consideration moves me to seek
your support ané collaboration, for the pursuit of the aim stated in the form you
consider most appropriate. I for my part shall endeavour to co-crdainate action
with certain friendly governments undoubtedly affected by the lack of effective
protection for this type of property, so that we may unite our effecrts with a
view to obtalning approval of the requisite instrument.
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Appendix A
LPPENDTY. A

Republic of Bollvia
Ministry of Foreign Affairs and Religion

MEMORA NDUM

Ref: Protection of Cultural Heritage

1. Background

1.1 The Bolivian State, through the intermediary of its speciel service, the
National Directorate of Anthropology, Department of Ethno-musicology and Folklore,
has verified the urgent necessity of submitting for consideration by the Exccutive
Board of Unesco the present request for the adoption of regulations for the
protection of the people's folklore.

Folklore, viewed as the cultural substratum of human groups with expressions
characterized by anonymous authorship, traditionality and popular origin (Inter-
national Congress of Folk Arts held in Buenos Alres), constitutes part of the
cultural heritage of the peoples and so far has not rated specific attention either
by the international organizations or by the majority of States.

1.2 The current revalorization of folk arts to their notable invasion of the
consumer market 1s currently gilving rise to the de facto situation of which the
following examples afford a rundown:

1.2.1 In the musical sphere, there are instances of melodies being wrongfully
appropriated by persons unconnected with thelr creaticn who register them as their
own compositions to secure to themselves the benefits conceded by the copyright
regulations. This leads, amongst other things, to the debasement of the folkishness
of the piece which, losing its anonymous or collective character, will no longer
be rogarded as "folk music” but as the "creation" of the person who appropriated and
regl:tered under his own name an artistic property belonging, by tradition and right,
to a certain folk group.

Existing international legislation on copyright makes no provision for cases
such as the above, folk arts being accordingly relegated implicitly to the public
domain. We consider that this notion of public domain should apply to folk music -
as to all other forms of folk arts - exclusively in respect of its diffusion,
conferring no right of appropriation in respect of a work's ectual paternity, which
1s the situation arising additionally at present.

1.2.2.In the sphere of the dance, folk dances, deemed as collective creations,
historically localized in specific geographical zones, to belong to groups of people
who, traditionally, hold them in usufruct - are thanks mainly to the commercial
aspect already mentioned and the mobllity of the folk groups touring programmes
which include these dances - being appropriated by other countries wholly
unconnected with thelr genesis to be passed off by them, even in intermatvional
competitions, as folk dances of their own. In the particular case of Bolivia which,
owing to 1ts geographical situation, suffers greatly from depredations of this kind,
certain organizations from neighbouring countries go so far as to send here complete
sets of costumes for the main Bollvian folk dances, and engage "embroiderers”,
"mask makers" and even choreographers (of peasant "folk" origin) to organize this
switching or deliberate non-spontanecus transculturation process which amounts to
the fillching and clandestine transfer of another people's culture. In this way
the creator peoples gradually lose theilr folk art assets, while others, with better
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finzneial facllities, present as thelr cwm what was never a part of their tradition.
‘%> themes may, in some casec, be similar, but the décor and choreograpay are

—daN

usurped.

It shculd be noted that spontaneous scculturation and cultural diffusion is
a éifferent question. The latter may very well be complemented by an indication
of origin in such a form as to meke folk art a means for unity and understanding
between the peoples and not an element of dlscord, which 1s at present due to
the Jjustified reactions cf the peoples injured by the filching process described.

1.2.3 In the realm of popular art, which likewise forms part of national
Tolklore and which has, at present, a large consumer market, there are similar
filehings, as in the case of countries which reach the point of industrializing
themes and techniques from the traditional patterns of the cultures of particular
population groups and offering them at cut prices on the international markets with
no statement of origin - a process which, in addition to lowering the quality of
the objects, means the "submarginalization" of large population groups who often
depend for thelr livelinhood on this paying work.

2. Cultural and Juridical situation of folk arts

As its folk arts belong to the traditional culture of each pecple, they are
part of the cultural heritage of mankind and, as such, should be the subject of
protective measures, both internationally and within every State.

As regards the International instruments esteblished by Unesco for the protec-
tion cf the cultural heritage of mankind nothing concrete is found about folk arts.
Although in the definition of cultural property the recommendation stipulates the
protection of cultural, historical or archaeological property, ethnological docu-
ments ete., actual primacy 1s glven to the archaeological and plastic art aspects,
and nothing explicit is said about the important folk art element in the culture
of peoples which - particularly in the case of music, dance and folk art - has
been revalorized, and has swiftly gained a place in consumer markets.

The Universal Copyright Convention, signed at Geneva in 1952, protects the
creative work of individuals but, so far, no steps have been taken to provide for
the protection of works of collective or anonymous authorship as would be the case
with current folkloric creation actually proceeding.

The international conventions drawn up by Unesco now provide protection for
anonymous works in the domains allke of archaeology and of the plastic arts, but
it has only been thought fit to do this 1n respect of tangible objects, and not of
forms of artistic expression transitory in time and space, such as music and dance,
but none the less, works of art which are, today, subject to the most intense
clandestine commercialization end export, despite the fact that they form part of

States' cultural heritage.

It is to be noted that in the Treaty of Washington on Copyright (1947)
conciuded by the American States, there are special dispositions on collectors or
compilers which, if complied with, would benefit folk music which would retain
its anonymous character. In practice, however, only a small percentage of people
comply with thils provision, and the whole range of folk music themes 1s freely
mixed with all the characteristics of improper appropriation when the pseudo
composers register these anonymous compositions under their own names with the
organs responsible for keeping the Register of Intellectusl Property and Copyright.
This 1s patently contrary. to Unesco's Recommendation (1964) on "the means of
prolibiting and preventing the 1llicit export, import and transfer of ownership
of cultural property".
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3. Measures adonted by the Bolivian Government

In accordance with the Fecommendation of 1964, which urges Member States to
fulfil their obligations of ensuring the protection of the property ccnstituting
their cultural heritage, the Bolivian Government, by Supreme Decree Wo. 06396 of
19 June 1968, has proclaimed State ownership of the folk music (anonymnous,
popular and traditional) of its territory, of the music currently beirg produced
by unidentified composers in peasant and general folk groups and of the nusic of
Bolivian composers decezsed 30 or more years ago.

Legislation extending the application of these measures to folk dance,
popular art and traditional literature is in process of enactment.

The Covernment of Bolivia, in informing the Director-General of Unesco of
these decisions taken in the exercise of its legitimate authority and of its
ownership of expressions of folk art, ancisnt or modern, which have grown up or
become traditional on its territory, of snonymous works at present perfcrmed by
ethnic or folk groups, and of works by composers deceased 30 or more years ago,
would indicate that the national registers of these forms of cultural property
are scilentifically checked by specialist researchers.

4. Request from the Government of Bolivia to Unesco

Having regard to the foregoing explanstory memorandum and to the internal
leglislation adopted by the Government of Bolivia, the following action is
requested:

1. Addition to the Geneva Conventlon of a new Protocol, declaring cultural
expressions of collective or anonymous origin which have been elaborated or
become traditional in the territory of a Member State to be the property of such

State.

2. Signature of a Convention for the regulation of the conservation, promotion
and diffusion of folk art, and establishment of an "International Register of
Folkloristic Cultural Property" on the lines of the 1964 Recommendation.

3. Extension of the powers of the Intergovernmental Committee provided for
by Article XI of the Geneva Convention to include the study of the problems which
might arise in connection with the proposed protocol, such, for instance, as the
research~based attribution of paternity in respect of forms of a cultural
expression common to both or all to two or more States.

La Paz, April 1964
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LPPEYDIX B
M.nistry of Education and Culture,

Belivia

MEIORANDUM

Ref: Protection of Folk Arts

FOR PRESENTATION TO INTERNATIONAL BODIES
COMPETENT IN THE MATTER OF NATIONS' CULTURAL HERITAGE

Explanatory Memorandum

1. ggcgground

(same text as for previous memorandum. )
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