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1.  PRELIMINARY . REMARXS

1.  Beset with consideralle difficultics at the mational level, the question of

folklore protection becomes evon more compliceted at the international lewwl,
vhen it is viowed in its bradest contaxt, as it rust be by any seriocus study of
the provlem, Such difffcultics ae inhcrent both {n the concept of folklore and
in that of protection.

2, Polklore is a vague concept. The rost colebrated feolklorists themselves do
not suggest any hard an! unanimcus eriterion for soparating folklore from

the nase of socio-cultural phenomenaj and shculd referencae be nade to the list

of spscific manifestations vhich they n)l consider to be folkleric, these display

such n dogree of hetorcgencity that it swems well niph impossidle for any ecmmonm

statute of protection to te enacted for them.

S8cme first attempts have, howover, been made to classify the phenomena coa-
tained in this 1ist. One is particularly relevant to this study: that which
setas artistic or liternry folklore apart frem the rest, the underlying idea beins -
thot such folklore is most vitally in need of protection and is, ot the seme tire,
most amcnable to it. Moreover, soue diflerentiation within this category would
secn to be warranted: some folklore phenomena d¢ not have a naterial form, they
have the incorporeity, the evancscence of rasture, of sound, of specch (dance,
nusic, aong, oral narratives, poums or tales); others are, fron the outset,
rmaterinlizec as objects (folk dravwings or sculpture), It is conceivable that the
protection of tangible folkloric objeets cculd teke the form of the recognition
of . droit de suite, akin to the notion of realty in nrivate law,

3. Folklore protcetion can be of twc distinet types, which appear to b quite
different from each other.

Inasmuch ne the first inquiries made by intercsted countries hiphlighted the
intellectunl property aspects of the question, it wns naturel that the initial
explorations at the internationnl level should have concerned whet is customarily
called legal protection, the protection of folklsre, viewed as part of the national
heritage ?Volks t, as the folklorist Hoffmann-Krayer vut it), against foreign
misappropriaticn, The quostion of legal protecticn is, in fact, the main concarn
of thig study.

4. However, before being protected ns intellectual property, folklore needs to

be protacted for itsolf, indeed apainst itsclf, for it is ladile, fxegile,
exposed to the assaults of time and of men, threatencd by ercsion end distortion.
Many States have, therefore, taken steps to ensure the safeguarding and conserva~
tion or, as it is sometimes cnlled, tho material protection of the folklore heritage.
materisl protection that no longer falls within the provines of law but protection -
of folklore viewed as a scicnce and, in its ambit, of sociolopy, ethnolegy,
museology, ete,

S, In a prolininary phase, there ie no prnrticular herm - in fact, it is ugeful,
for practical reasons - to consider legal protection separately, as will be
done below. But when the time comes to draw up detailed international repulatisus,
it will probably become clear that the two elerents of folklore protection are -
closely interwoven and that an intordisciplinary approach is called for. Legislator
vill need the nsaistance of folklore specialiste when circumscribing the area they
vish to protect. More fundamentelly, it will very often beccme apparent that
material protection at the national level (albeit with the co-opératicn of other
States) is prerequisite to the legel protcction demanded at the interriational
level.

6. We may perhaps be permitted to introduce a sociological considerstion at ﬁhi-:"
point. Although it concerns the material protection of folklore, in due course
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it nay have somc beuring on the implemantation of ‘legal protection:. it aight cowe
wp, in particulsr, either in the content of the moral richt of the country of
oriqdng vhich wvill have to be recoguised, or, conversely, in the imvocation by the
recipient country of the prineipler of law end oxdar.

Earlior discussions of the preservation of folklore have spparently nlways
taken as their point of departure the postulate that because every manifestation
of folklore comtrituted to the cultural identity of a pecple it was per se a value.
to be preserved. Hovevar, just as the lawmakers of the Purope of customary lav
sxde a distinetion botween £ood and, bad customs, it vowld riske sense to apply the
sane distinetion to folklore, Witliout subseribinvg to the theses that reduce all
folklore to vestiges of the past, [t must te admitted that some manifestations of
folxlore are archaic and could impede the dovuloprent of a group. A religicus
dopcaination concorned vith {ts to nay-Jdueid: agrinst the preservation
of certain ritus it regaerds as superstitions, B8ome popular, folkloric medical
practices may prove dangercus for pudblic health, Nagging ie part of & folkloric
traditicn, that may ce condemmed by tho general feeling of a scceiety, If, when
spcaking about the prescrvaticn of folklore, what s meant is keeping alive its
menory, conserving it in n museum, the harmful phenumwenn warrant conservation as
mich a8 the bencficinl ones, But if, as has becn sugrested, vhal is meant is the
preservation of the sociel milieu which produces folklore phenomena, the indis-
crininate application of protective meqsurcs could result in the perpetuation of
undesirable affecta.

T. The foregoins remarks should dispel any illusions that a global solvtion to

the legal problarm of the interpational protecticn of folklore is arcund the
corner. This facling of eircumspection will be reinforced by the exploration, in
turn, of the varicus legal neans that have already bLeen recormended to ensure such
protection. The nost elsborste amongst them are based on property law; the others,
wvhich are not so well defined, arige out of the law of obligations.

II. FEXAMINATION OF DIFFERENT SYSTRMS

(n) Systems besed on property lav

3. Copyright is tho legal concept thut comes most reedily to mind whenever

‘ thought is given to the probvlem of according folklore the protection of the
lav. This is the systen that has been adopted in n number of Codes of Lav

(Mgeria, Kenya, Morocco, Sonegal, Tunigia)., It provides en casy way of recognizing
o moral right and pecuniary rights belonging, if not to the croators themselwes,

at lesst to those who are considered their representatives, that is, the national
States,

9. But does the analogy hold water? At first glonce it might ecem to commend

itself by virtue of the two esgential features without which, it is felst,
the question of copyrixht caunot nrise, namoly, artistic or litcrary creation and
a certain degree of originnlity, it being undersf:od that common law contents
iteslf with originality of form, or relative originelily.

However, if one takes a closer look at these two features, they are not all
that clenr-cut: works of folklore arise out of a series of imitativns and this
cnsts gome doubt on the visdom of making originality, even relative originnlity,
a criterion; furthermorc, folklors has an elusive quality, since it strectehcs
over and is diluted by time, whereas artistic or litersxy creation, for many
legal systems at least, finds {ts uliimate expression in public disclosure.

10. Another more serious objection cen be made: copyright was dovised for
individuals, wherens, in the case of folklore a whole ccmmunity would be
the copyright owner. It is true that some legislation (the 1957 Fremch Act, for
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oxnmple, Articles 9 and 13) glves sonction to tho notion of a eolloctive work,
Howevur, it ia important to note how such texts define a collcotive work: they
sce it an the work of a set yroup of {ndividunls vhose relationship tn a super-
visor is roadily idemtitiadble, With folklero, it is quite a different story;
hure nne is confronted with an indistinct groupine whoso outlines arc variadle,
and wvhose components erc ancnyrous and unstable nnl often inelude the duad as
w)l as the living, To apply a ccpyright to such a grouping would presuppose

the exintonce of a collective ermative conscience. This hypothesis of aneirl
neychology necd not be rejected out of hand, but it {e tho sudbjeot of fierea eon-
troversy, as {s well kuenm,

11, Though it ray sonm Jogical that the copyright on a work of folklore should

belong to the commnity from which it stemmed, thia idea is not pressed to
its lcgiec) conclusion: +thg community that 2arn:d the copyright will not be able
to exurcisc it. In the syster under cousideration, it is commonly ncknowledgud
that tho State having territorial sovereignty is competent to assurt title to the
copyrights on all works of folklore - the State ~Jone and not the limited groupings
in wvhich the folklore originated, There are two rucsorn for this situsticen, which
nay very well be rerorded as o moencpoly or as o not grecirically suthorized powver
of representation. Ony is a practieal reason, the rect that the small groups that
produce folklore more often than not have ne representative bodies or aven orpgani-
zation; the other is A legal reason, the faet that whnt is {nwmlved is the pro-
teetion of folklore bveycnd a country's frontiers and that Gtates are, in principle,
the sole legal entitics goveraed by international law,

Naverthelecee, there in scmething irappropriate, indeed unjust, in the State's
exelusive right to intervonn in the folklore field. For folklore is, by its very
"nature, a highly diversified, extremely localized phenomencn which is not rooted
in soclety as a whole dut in distinctive, often very restricted, sroups: o province.
en ethnic group, o village, a particular occupationel pcroup, an are growp. The
esteblishment of State control over folklore eculd reouli in the dispoasession of
the actual cuthors. The swne eriticism coculd, fuwrshermere, be mnle of other pystems
of protection, for ther: is nu avoiding the inhercnt ceatradiction between folklore
and centralized control,

12, In another theory which could have been a bty .product of the preceding cne,
the notion of copyright is dropped, thus eliminnting the confusion coused by

its individuslist cheracter; folklore is placed in a publie domain, ns this tern
is understood in the laws governing artistic and litersry preperty. but ono vhich
pay#, tho soveraiyn State reaping the benefits thereof. There is not much point,
however, in dvelling on this systenm, for it ducs not go very far towerds echieving
the objective of protection of rolklore .an formulated by the countvies of origin.
Their right to royelties would, of course, be theoretically cnsured; but, subject
to that condition, all would bo free to use and manipulate the folklore heritege
" 08 they saw Tit. It nny be noted here once agnin that the legal protection of
folklore without the necessery basis for naterial protection is not likely to be
very effective.

13. Use of the term "public domain" is not Jimitod to the copyripght system. It
is used in administrative law to designate State property, especially such
property as the State uses in the performance of its essentinl functions, Now
is not one of its essential functions to preserve the cultural identity of ite
people? The considerations whioch, almost everywhere, have caused major historie
monuments to be placed in the public domain, are also applicable to works of folk.-
lore. Or, to use another comperison, cultural resources ure subject to nationali-
zation on the same basis as natural resources. In any csse, it is ¢lear that
property lav aperates in such a wey as to confer on the State the maximum of
prerogatives, and, hencs, the maximum power for proteeting folklors. This is the
system that underlies the 1966 Bolivien Decree, a document of special importance
in that it probably triggered off the whole movement of research in our field.
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1h. Ono possilLle woex Llink in the mysten is, hcwever, thu very machanical naturo

of the notion of territoriality which it applies. The rule of Jum soli is
roadily understandable for monumonts or for natural resources; but is there not
an ineradiceble human factor involved in fol%loro? The answer to that, of course,
vill be that it is legitizata to assuew that the snovymcus producers of folklore
are bound to a territorial sovereicn by ties of ustionality and domicile., .And
that is sufficlent reason, it will be concluded, to force them to undergo a kind
of exprovriation. But doto that necessarily menn expropriation without comrensa-
tion? It wuuld bo feir to provide for the ewmpensation of these vho partieipats
nost diractly in folklore production,

(b) Systems arising out of the law of obligations

15, Referonce is aceetines made to the theory of unjusiificd cnrichmant. The
similo is nttractive: the entrepremeur vho publishes recorda of music
borrowed from some exotic folklore seems indeed toenrich himself at the expense

of the far~cway creatora, Yowever, tho objecticns can be nada:

(1) that, in fact, not all lcgal systeus recosnize tho acticn of Jde in rem
Yurso;

(2) that, in lav, it is not a foregone conclusicn thnt the loss of asarnings
expericnced by the country of oripin censtitutes an impoverishment as
this term ig construed Ly classical theory; and that the ebacnce of
justification is, furthermore, not eatablished, given the faect that, in
the abaence of international resulations, vhich is asnumed, folklore is
considered rea nulliug and the right of oceupation can he seen ns Justi-
tication for enrichment. -

16. On the othar hand, there is no legal system thet dees not recornize claims
for demnges to conpensate for loss sustained.

SBcme of these are speclfie aetions founded on a distinet type of civil re-
sponsibility. There is one that stands out, and that is the action tounded on
unfair competition (nt times extonded to cover improper or unlawful competition).
It has been sevn &s providing follilore protection with a reoascnable and flexible
instrument for ad hoc action that does not necessitate the prior establishment of
rigid institutions. Thore is a flaw, however, and it resides in the notion of
. competition, since folklore muat be presorved even without competition, before
oven the country of origin iteelf has begun to expleit ite own cultural heritago.

17, The objection may be skirted by luoking for an analowy -~ as ono State (Jasrael)
has apparently considerod doing in the domain of the laws desling with designa~

tione of origin, These lawp are not totally unrelated to tha theory of unfair

competition,  Howevor, by emphtsizing the qualitics of the particular lscality and

the know-how of local people, they presume a potential for expleitation and thus

a potential for competition within the country of origin., 7This would make the

egtablishment of proof much easier. Tt should be noted, however

(1) that such lcgislation woa enacted, on the whole, to consumers and to
sanction fraud perpetrated to their disadvantage; this is not the uain
objective of requlations for the protection of folklore;

(2) that, in the finsl mnalysis, laws enected unilaterslly in the country
of origin would have to be reglstercd abroad and covered by interndtioual
acreements to be effective in other countries, o ‘ '

18, The same limitaticn would become apparent in the event that recourse were
made to the common lav of equilian responsibility (liadility with respect
t0 wrongful damage done to property). The damege is incontestable, dut where
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foreign user toverds the country of origin 1ie? The aot of
P be unlawful only in ¢o far as the rights of the country
of origin over ita folklore bave alrendy been piven internntional sanction,

III, OTEPS TOWARDS A SOLUTION

(a) The search for principles

19. The question of folklore protection brings into play divergent interests, all
of comparable validity, derending on the particular angle fron vhich

they are viéwed. This explains why thes is no single prineiplo that right hold

the key to the guestion but a nmumber of principles that will huve to be adjusted

and reconciled with each vther. This last point cannot be erphasized too strongly.

20, At the present time, it is universally proclaimed that ercative work confers

beneficinl title to the product ¢reatud. Morcover, though there crc sore who
would contest an unlinited right of inheritance, the transuission uf ussets acquired
by labour through several generations at least is proclaimed as a right of natural
soliderity. This double principle provides arple philosophicnl justification for
assertiny a right to Ye enjoyed by the diffure groupings anongst which folklore
exerges, a primitive right over clements they have crcated themselves or have been
handed down ty tredition.

But this right of groups in vhose midst folkiore arises is golng to be re-
pressed and inhibited by the State in the name of other principles: the public
intervet, which tronscends private intercat; nationsl history, which transcends
localized rfolklore; territorial sovereignty, which cormwnds access to cthnologienl
areas. Inhibit does not, however, mean destroy.

21, Let us now lecava behind us the folklore-productive groups and the country of

origin., Their ethnocentriom, in iis varyingy degrees, is countered by n principle
of unity and universality of the human anirit, e princinle thet has inportant
implientions.

It cmn bo expected that this prineiple, which right be termed the cosmopoliten
principle (since the cosmopolitan is a citizen of the vorld), would first have a
moderating effect on the principle of national folklore protection by showing thot
the indigencus purity of folklorie phenoiiéns is scldom ebsolute. In Europe and
elscvhere thero are well-known coscs of trensnational folklore. Fhe April 196k
Momorandum of the Bolivian Government wiscly drew attention to the difficulties
of organizing a natioral system of protection that could be ccuscd by this type
of intallectual co-~paternity as betweon two or more nationa. It nay even he
asked vhether it ia humanly possible to overcome such difficultics; and, accordinzly,
vhether it might not be prudent to sbandon, onee and for all, the attempt to dis..
entangle the threads of obscure influences woven over. severel centurizs that the
oral quality of folklore hes onneshed even more inextricably.

22, 'The cosmopolitan principle should, in the sccond place, lead to the racopnition
of an obligation on the part of Btates to co-operate at the international
level in the field of folklore. The cultural heritage of every nation is also
part of the cultural heritege of mankind., Whils the country of origin has a
legitimate interest in managing and exploiting the resources of its folklore,
other countries have en equally legitimate interest in acquainting theuselves
vith it. Should it be suggested that the State has a right of ovnership over
its folklorie "subsoil”, let it be immediastely made clear that such a right
cannot be absolute, that it is limited by a “nocin% duty”, a duty towards the
family of nations, the duty to organize at one and the same time the preservation
and the dissemination of its indigenous folklore,
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23, Other interests, private interests, are also fovoived i the question and it

would de wnfair to consider them u priori &s having no velidity. Ve need noi
ccacern ourselves vith the coamarcial interests of the publishers; they can look
after themsslves. But the tourist end even the octasional spectator deservos
greater sollcitwde. In the effort to protect falkloxe, it would be adsurd to
subject ¢rery film, every amsteur recording to police control. Im this regad,
individual freedom must be a moderating principle. Polkloric events have an
elemsnt of fun that vould resist too rigid institutiomalization. They require
protection arrangements with scwe lightness of touch,

(v) Techpical arrangepents

24, The first rule of internationsl law to be 1aid dcwn will be recosnition of
the right of avery Stute uver the folklore which cun be said to originate
within ito borders.

The loeation plving rise to folklore will he deternined according to one cr
tha other of two criteria: the place where traditional events take nlace; or, .
fndenendently of such events, the existence of a latent traditinn which hns its
rcots in a particular arca,

The right of the Stato will be conceived as a xind of original right or
rather as a statute contninirg intellectual property prerogatives that are,
however, otrictly conditioned by obligations under public low.

25, - The prerogatives of the State enjoying thie right should be cupped by a moral

right, the right to require that all reproductions of folklore works carry
an indication of their origin, and also the right to insist on universal respecs
for the integrity of the work and the diguity of its authors, whether living or
desd, and to provent them from being made figures of fun under cover of
picturesquencss,

26. Every State has the right to use end enjoy the benef{t of its folklore an j:

thicks fit, and, correlatively, the right to prevent tnird parties, foreirn
States and thoir nationels from making use of it. This provision covers letent
folklore, i.e. folkloric material before it has emerged in n fixed form, as wcll
a8 the fixed form itself, once the work has bdeen reprofuced in material form,
Obviously the important point in ruspect of any system of international regulat.:cn
of folkloure is the npposnbility ad extra of the rights of the Siate, i.e. their
opposability to foreign States and foreign nationals who c¢laim the right to uee
folklore as-if it were property belonging t¢ no one, Howsver, some distinctions
are inevitoble: the force of such opposability and the force of the righis of
the State themselves must, rationally, deunend on the ultimate vurpose for which
folklore is used.

2. It is with respect to curmercinl use that the ccuntries of origin enjoy the

most solidly bnsed prerogatives. From the start they claimed the vight t«
derive a pecuniary benefit from their felklora: the right of exploitation con
no longer be contested. It is not even certsin that any time-limit should be e’
on this right, at least in so far as it concerms latent folklore. notwithstandir-
eny material forn it may nlready have acquired, for such folklore -is constantly
being rencwed, which gives rise to nev rights of exploitation,

28. It is up to avery State to decide on the procedure it will adopt to monitor
foreign exploitation of its folklore - whether it grants licences to foreip«
companies for a comsideration or whether, sllowing it to be used without any pre-
liminary stipulations, it is content to demand from such companies royalties
equivalent to a certain proportion of their profits, Howevar, irrespective of
the procedure chosen, it would appear thet, from the standpoint of internmation:l
law, the validity of the levies made by the country of origin showld be continge.t
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on the lattur's ability to prove that it has set nside at loast n part of the
recoipts as compensation ror tho actusl creators of folklore, i they are identi-
fiedle, or, secondarily, as subsidies for groups connected with the oreation of
folklore vr cven, nossivly, as endovmonts to institutions cstablished to promote
folklore,

29. Uso for seientific purposes or, more accurately perhaps, othnological use,
does not give rise to a conflict of pecuniary interasts, It is, howevor,
conceivable that a State may wish to reperve for its owan nationals certain
privileges could be seivatifically appropriate in that they ensure & more intimato
understanding of the folklore phenomena in quostion, /A system of research licences
would not be contrary to intellectual cc-operation hetwveen nations, provided that
the isouance of such licenccs enn be denied te forofpn ethnolegista only for o
limited period of time (for oxample, ten yeurs), the time required to train national
researchers, In return for such a limitation on the wonopoly, the internationul
community would be under an oblizaticn to lend its assistance to the country of
origin, if nced e, in the treining of a body of ethnolorists, This raveals once
again, incidentally, the wny in which lezal nnd naterial protecticn overlep each
other, . :

30, In the interest of intellectunl cc-operation, the use of folkleore for edu-
cational ¢r cultural purposes should bo exempt frem restrictions and royal.-

. ties., Its use for purely amateur reercaticnal purpescs should likewise be exempt,

cut of respect for freedom and also because the matter is relatively unimportent.

(¢) Mothcdological remarks

31. Froem the foregoing outline and the uncertainties it has not attewpted to hide,
the poneral. impression mwy be gathered that an internstionnl regulation for

the proteotion of folklore is something that cen only bve progressively rpplicd,

If the acticn teken is to be effective, it scems ensential not to intreduce tos

ccoprehensive or inflexitle a system of regulations in the initial stege.

As fer as the fizld of application is concoyred, it would be best to avold
trying to cncompass all folklorie phencmans nb rnca, buh rather to concentrate
on those that have given rise Lo the m-#t flagrow'. misrcpresentation and mis-
appropriation, which, moreover, are obviously the casiest to detect. This would,
in fnct, meen restricting the initial lepal protecticn of folklore to the following
arcas: dance, music, sopg and oral narratives. Folklore omb~died in tangible
artefacts ought to be trectcd separntely, jnesrrich as arrangements made ta protect
it would involve aspects of internationnl museum law.

As to the question of a lecal instrument, it would undoubtedly be preferanble,
at this stage, whick is one of familiusrizatien with the vroblens invelved, to nro-
ceed by making recormendations rather than by drcwing mp an internaticnal
convention.



