STATEMENT OF HER EXCELLENCY MRS A. BENNANI

AMBASSADOR OF MOROCCO TO UNESCO

Mr. President, 

Ladies and Gentlemen

Thank you for giving me the opportunity to speak about different aspects of the role of UNESCO on the protection of cultural heritage. My presentation will be divided into three parts. First, I review what other intergovernmental organizations of an international or regional character (whether or not they belong to the United Nations’ system), do in this field by obtaining this information from the results of the survey that UNESCO launched during the Spring and Autumn of 2001. Secondly, I will present you with various types of national legislation, some of which are the result of the application of the 1989 Recommendation for the Safeguarding of Traditional and Popular Culture. Finally, I will end this intervention by trying to further define the specific features of UNESCO’s mission in the field of intangible cultural heritage and its different methods of action compared to other international organizations.. 

I. What is the place of UNESCO compared to its sister agencies ? 

UNESCO obviously conceives of its work in terms of co-operation and, to this end it has provided the other agencieswith questionnaires on the activities they carry out in the field of intangible cultural heritage, following the directives of the General Conference. This survey was carried out to study the concept of intangible cultural heritage, to take note of the activities undertaken all over the world on this subject and to better circumscribe the fields that can benefit from a legal protection at the international level. Some of the international institutions that were asked to reply are: 

For the agencies of the United Nations: the World Intellectual Property Organization (WIPO), the Office of the United Nations High Commissioner for Human Rights (UNHCHR), the International Labour Organization (ILO), the World Bank, the United Nations Environment Programme (UNEP), the Secretariat of the Convention on Biological Diversity, the Food and Agriculture Organization (FAO), the World Health Organization (WHO), the United Nations Conference on Trade and Development (UNCTAD). 

For interregional organizations: the International Organization of Francophonie, the Organization of the Islamic Conference (Research Center for Islamic History, Arts and Culture - IRCICA), and MERCOSUR. 

For regional organizations: the Arab League Educational, Cultural and Scientific Organization (ALECSO), the Southern African Development Community (SADC), the Association of South East Asian Nations (ASEAN), the European Union (EU), the Council of Europe, the Organization of American States (OAS), the Caribbean Community Secretariat (CARICOM).

 The World Intellectual Property Organization (WIPO) has been cooperating with UNESCO in the field of the protection of folklore since the 1970’s. The two organizations have jointly adopted standard provisions of national legislation on the protection of expressions of folklore against their illicit exploitation and other detrimental actions. More recently, WIPO led nine missions aiming at identifying the needs of the holders of traditional knowledge (including the expressions of folklore) regarding intellectual property. Together with UNESCO, WIPO organized a sub-regional symposium in 1999 and four regional consultations pursuant to the action plan adopted by the World Forum UNESCO/WIPO on the protection of folklore, organized in Phuket, Thailand, in co-operation with the Thai government from 8 to 10 April, 1997. The objective was to identify the needs and questions that arose concerning intellectual property and to formulate proposals for future work. In the year 2000, the Member States of WIPO approved the creation of an Intergovernmental Committee on the questions of intellectual property relating to genetic resources, of the protection of traditional knowledge and the protection of expressions of folklore. Within the framework of the programme of action which was elaborated, Member States required that the experiences gained at the national level in the field of legal protection be collected and analyzed. WIPO would preserve, in any event, the primacy on the question of economic rights (in particular intellectual property) and their protection. 

Since 1998 the World Bank manages a Programme entitled " Indigenous Knowledge for Development" in partnership with bilateral, multilateral and non-governmental organizations. The principal objective is awareness raising and the promotion of systems of knowledge and indigenous practices so as to enrich the process of development and to reduce obstacles. The results consist of a data base, publications, " Knowledge Packs " on agriculture, the environment, education, AIDS, health, etc, as well as the elaboration of directives, the creation of training centers, and the organization of conferences. 

-   The Food and Agriculture Organization (FAO) adopted an international treaty on the phytogenetic resources for food and agriculture on 3 November  2001, after seven years of negotiations. This constitutes a world agreement on the management of world agro-biological diversity. This instrument constitutes a legally binding international engagement in favor of the improvement of the principal fodder species cultivated centered on a multilateral system of access and sharing fair and equitable of the advantages which support the activities of the selectors and the farmers in all the country (THIS MAKES NO SENSE TO ME). The Treaty recognizes the immense past and present individual and collective contributions , of farmers for the conservation and development of phytogenetic resources, and endows governments with the responsibility to concretize the rights of farmers. For example that could be done by the protection of relevant traditional knowledge and of the right to take equal part in the sharing of the benefits as well as decision making concerning the conservation and sustainable use of phytogenetic resources. This step is made in conjunction with the Convention on Biological Diversity for sustainable agriculture and food security. Each government ratifying the Treaty must make sure that its laws, regulations and procedures are in conformity with its obligations arising from the Treaty. 

· In the year 2000, the World Health Organization (WHO), which is particularly active in the field of traditional medicine, published general directives on the methods to apply as regards to the research and evaluation of traditional medicine.

· The United Nations Conference on Trade and Development (UNCTAD), within the framework of the mandate set forth in the Action Plan of Bangkok, aims at organizing workshops as well as national and regional seminars. It also aims to: encourage the participation of local communities and indigenous people; to contribute to the current process in WIPO, WTO, in the Convention on Biological Diversity, to encourage the development and application of global national strategies for the exploitation of traditional knowledge in favour of development and trade, to intensify the programs of reinforcement of capacity regarding traditional knowledge, to continue the development of a training module on traditional knowledge, trade and development and to help the developing countries who have expressed an interest to conceive sui generis systems for the protection of traditional knowledge, and to study the possible multilateral aspects.

· The Office of the United Nations High Commissioner for Human Rights (UNHCHR) is very active in the field of the protection of the rights of indigenous peoples and the prevention against the discrimination of minorities. In 1995 this institution publisheda draft of principles and directives for the protection of the heritage of indigenous peoples. Other publications relate to the spiritual and cultural values of biological diversity or to the needs of the holders of traditional knowledge in regards to intellectual property. The High Commissioner fights so that tangible and intangible heritage are not separated. Indeed, indigenous people can only preserve their identity by the maintenance of, the access to, as well as protection of, the places carrying a spiritual and cultural dimension. The right to organize traditional ceremonies, to practice a creative activity and to maintain languages is only possible if the rights to the ground and the sites are recognized and maintained.

Article 8 (j), « in situ conservation », of the The Convention on Biological Diversity (Rio de Janeiro 1992) states that each signatory will, as far as possible, and «  subject to its national legislation, respect, preserve and maintain knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity and promote their wider application with the approval and involvement of the holders of such knowledge, innovations and practices and encourage the equitable sharing of the benefits arising from the utilization of such knowledge, innovations and practices ». In other words, the Secretariat of the Convention is there to conserve natural and cultural diversity through the network of world Biosphere Reserves. For more than a century, the sole objective of nature conservation was the protection of flora and fauna, without reference or concern for the indigenous populations inhabiting the concerned territory. Today, however, conservation notions have evolved so that that ‘nature’ is no longer considered as excluding human beings. The concept of biospheres played a pioneering role in this, as biosphere reserves were forced to incorporate the presence human beings. This includes their role in the creation of landscapes as well as the legitimate aspirations of local populations and the recognition of the diversity of natural resource management strategies. For example, in different regions of the world, biosphere reserves rely considerably on local cultural contexts and traditional lifestyles, including traditional techniques of land usage and management, local knowledge of the environment etc. All of this contributes to the maintenance of these kind of cultural values, whilst still ensuring the conservation of biological diversity.
· The Agence de la Francophonie, has recommended, through its Direction de la culture et du patrimoine (Direction of Culture and Heritage), the development of a concerted policy in favour of cultural heritage, both tangible and intangible. This is to be implemented through the collection, conservation and enhancement of the heritage of countries of the ‘South’, so as to ensure the promotion and flourishing of national cultures. The Agence de la Francophonie nevertheless acknowledges that due to budgetary concerns and the issue of mandate, this role belongs primarily to UNESCO. However it insists on the strong oral traditions of Africa, on the scarcity of this heritage and the on the urgency of implementing all measures to preserve this intangible heritage and ensure its transmission. In this respect, the Agency stresses the identification and active participation in the collection and conservation of intangible cultural heritage through several strategies – by assisting in the creation, recording and promotion of intangible heritage through the media, support for cultural manifestations, scientific research and the use of new information and communication technologies. The Agency also insists on the priority activities to lead in regards to Griots, storytellers, and other custodians of regional oral histories and epics. It also seeks to direct its support towards research leading to the conservation of the knowledge, techniques, rituals, histories, oral traditions, music, dance and know-how of ethnic groups or cultural and linguistic areas. 

· In April 1997, MERCUSOR instigated the ‘MERCUSOR days for intangible cultural heritage’. The first one was held in Argentina at Mar del Plata and the second in Paraguay (Ayolas) in April 2000. These ‘days’ serve to gather experts, students, researchers, representatives of international organizations and interested individuals. In all, nearly fifteen countries of Latin America and Europe gather to debate and discuss the major issues concerning the preservation, transmission, protection and revitilization of intangible cultural heritage. 
· The Southern African Development Community (SADC) has created a data-base which aims to procure, exchange and publish information on the different regional cultures that it covers for the benefit of cultural institutions, artists, publications, cultural policy, legislation, copyright and languages. The information contained in the data-base is diffused through catalogues, information letters, and documentation center. Moreover, the SADC supports arts festivals (music, dance, theatre, and exhibits) within the frameworks of the objectives of the World Decade for Cultural Development, the promotion of artistic expression among its Member States and of the development of cultural industries and organs. Finally, he SADC has created an arts festival that encourages the expression and stimulation of identity as well as of the cultural diversity of human populations.

· The Joint Administration of the Turkish Culture and Arts (TURKSOY) aims to secure the spiritual integration of peoples of Turkic origins, to protect the cultural heritage which they share and to make it known through the world. It is active through scientific conferences, commemorations, festivals as well as activity reports from linguists, poets, writers, intellectuals and ‘turkologists’ who defend this culture.

· The Organisation de la Conference Islamique (The Islamic Conference Organization) contributes to the restoration of the cultural heritage of Muslim countries through the « Research Center for Islamic History, Art and Culture (IRCICA). It participates in various conferences on Ottoman culture or Muslim handicrafts as well as developing publications on these subjects.

II.

What are the most important national measures to be taken in terms of the protection of intangible cultural heritage and what conclusions can be drawn from the application of the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore in certain national legislations ?
I will attempt to present you with a panorama of the most relevant national legislation in terms of the protection of intangible cultural heritage and of the different modalities that have been set up for this purpose. We will also look at the result of the application of the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore.

One can already state that there are three main types of national legislation – Japan, the Republic of Korea and the Philippines (a system of proclamation of national living treasures); Brazil and the Dominican Republic (a system of registration and classification); as well as Lithuania (a system of committees, foundations…) – which implement a protection along three different modalities.

For example, in Japan, a vanguard system of protection was put in place as early as 1950. The intangible cultural heritage elements (including techniques which are transmitted orally and which are essential for the preservation and restoration of cultural goods) that are considered by the government to be of particularly outstanding national value and deserving of protection on a national level, are also recognised and registered by the Commission of Cultural Affairs.  This protection takes the form of regulations, such as a ban on altering the state of a good, and the attribution of resources for the conservation and reparation of it. In the Republic of Korea, the protection of intangible cultural heritage is mainly implemented through the Living Human Treasures system. This system consists of recognising that aspect, or element, of this heritage that is tied into the recognition of persons who possess an exceptional technique or know-how in the field under consideration and who can ensure its transmission. The Philippines, a multi-cultural country, has a dual system of protection: the President installed a “National Artistic System” and instigated by decree certain distinctions and privileges for national artists in the fields of literature, dance, the fine arts, architecture and cinema. These include the historical and artistic treasures of the highest order. A second system of recognition, as important and prestigious as the National Arts Prize, designates National Living Treasures. In this case it is not only for their artistic excellence, but also because they are the depositories and guardians of their art as an integral part of the traditions of the community they live in. 

In Brazil, from where we can draw one of the most recent examples, a Presidential Decree dated August 4, 2000 instigated a National registry of intangible cultural goods that are an integral part of Brazilian cultural heritage. It also established the National Program for Intangible Heritage. The four main fields it covers are: ‘everyday’ knowledge and know-how; the rituals of social life; literature, music, and the visual, plastic and theatrical arts; as well as collective cultural practices. In The Dominican Republic, the law of August 9, 2000 created a National Registry(-rar) of the Intangible Cultural Goods of Dominican Cultural Heritage, which is managed by the Inventory Centre of Cultural Goods. The law also established a system of classifying intangible cultural goods according to four precise criteria.

Finally, in Lithuania, protection is ensured in conformity with the Constitution and with the current national and international legislative corpus. Protection is created by a Council for the Protection of Ethnic Culture, which serves as a consultative and expert committee to the government. This body works in collaboration with the Ministry of Culture, regional councils, as well as local governors and municipalities. In other words, the government has instigated, under its authority and that of the above mentioned council, a foundation for the protection of ethnic culture.

These examples, some of which precede the 1989 Recommendation, demonstrate the limits as well as indicating the adaptations that UNESCO must face today in order to respond to the directives of the Member States. The Recommendation was, and remains, a valuable tool for raising awareness and promoting the importance of intangible cultural heritage and the need to protect it. It is now time to draw the outline of a normative instrument that is more inducing than the recommendation. One that is better adapted to the specifics of the concept of intangible cultural heritage adopted by Member States during the last sessions of the Executive Board and the General Conference. It is time for UNESCO to play a stronger role, as was decided by the General Conference during its 31st Session. 

What role for UNESCO? 

What comparative advantages does UNESCO hold in relation to other organisations?

Faced with the multiplicity of initiatives developed by the international organizations that I have cited above, and considering the current debates as well as the strong pressures of developing countries for whom intangible heritage often has a very important role in the culture, UNESCO’s contribution in this domain seems perfectly appropriate. UNESCO can elaborate an international normative framework to supply a model for protection along the lines of the 1972 Convention for the protection of natural and cultural world heritage. This could help to stimulate a qualitative dimension to the measures undertaken by certain intergovernmental organizations, and particularly WIPO. However, in order to avoid any crossover between the two organizations’ areas of competence, UNESCO must leave the question of economic rights (particularly intellectual property law) and their protection to WIPO (as well as the WTO). On the other hand, because of its aims and functions, as well as its multi-sectoral (or pluri-disciplinary) mandate, UNESCO must promote a cultural approach to intangible heritage. This means a definition of this type of heritage, a specific enhancement of it, as well as a reinforcing of its protection and of the vigilance of Member States in that respect, with a constant concern to conform to their desires. Moreover, ever since it creation, UNESCO has undertaken concrete actions to try and protect intangible cultural heritage. To give only one example, the collection of oral traditions led to the publication of an eight-volume General History of Africa as well as many activities related to African languages. 

UNESCO also has a fundamental responsibility to take account of the processes of perpetual creation and innovation that underlie intangible heritage. These occur in conjunctions with social developments as well as the process of globalisation and cultural transformation on a global level.  And this is where UNESCO has a primary role to play. The Organization must pursue the collaborations it has engaged in with cultural agencies and institutions at a local level, who are often the living memories and traditional guardians of intangible heritage, so that the normative instrument is elaborated in a way that it serves as a benefit to their work rather than as just another judicial constraint.  

Considering what I have just presented to you and the reflections that we will make during these three days, I sincerely hope that our work can highlight and consolidate the role that UNESCO can play for the protection of intangible cultural heritage. This still remains, as Mr Matsuura has stressed, the weak link in our cultural heritage activities.
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