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Introduction

In response to questions raised by many Member States of UNESCO, and in particular to the statement made by Honduras and endorsed by several States at the meeting of the intersessional working group from 22 to 30 April 2003, the Secretariats of UNESCO and the World Intellectual Property Organization (WIPO) have produced two information notes on their respective activities.

UNESCO information note 
pages 2-3

WIPO information note 
pages 4-8

UNESCO INFORMATION NOTE

1.
UNESCO and WIPO, two international intergovernmental organizations, have different mandates regarding standard-setting in the field of the intangible cultural heritage. Although the Member States of the two organizations share the obligation to protect/safeguard the intangible cultural heritage, UNESCO’s action is aimed at safeguarding through the adoption of measures to ensure the viability of the intangible cultural heritage,
 while WIPO’s action concerns legal protection through intellectual property law.

I.
Background and recent standard-setting activity in UNESCO in the field of the intangible cultural heritage

2.
In 1989, the Recommendation on the Safeguarding of Traditional Culture and Folklore was adopted by the General Conference of UNESCO. This text, which is aimed at encouraging international cooperation and envisaging measures for the identification, conservation, preservation, dissemination and protection of such heritage, is the only international standard-setting instrument in the field of the safeguarding of intangible cultural heritage in force.

3.
In order to evaluate the application of the 1989 Recommendation, eight regional seminars were held between 1995 and 1999 by UNESCO throughout the world. At the international conference “A Global Assessment of the 1989 Recommendation on the Safeguarding of Traditional Culture and Folklore: Local Empowerment and International Cooperation”, held in Washington in 1999 (organized jointly by UNESCO and the Smithsonian Institution), the need for a new or revised instrument regarding namely some aspects, such as the scope and the definition of the intangible cultural heritage, was strongly expressed, and the central role of bearers of the intangible cultural heritage (creators and practitioners) was emphasized. Following that conference, the General Conference, at its 30th session, invited the Director-General “to carry out a preliminary study on the advisability of regulating internationally, through a new standard-setting instrument, the protection of traditional culture and folklore”.

4.
At its 31st session (2001), the General Conference adopted 31 C/Resolution 30, by which it decided that the question of the safeguarding of the intangible cultural heritage “should be regulated by means of an international convention”. Furthermore, the UNESCO Universal Declaration on Cultural Diversity, adopted in 2001 at the same session of the General Conference, stressed the need to preserve, enhance and hand on to future generations the heritage in all its forms.

5.
Cooperation between UNESCO and WIPO led, in particular, first to the development of Model Provisions for National Laws on the Protection of Expressions of Folklore Against Illicit and Other Prejudicial Actions in 1982, and, second, to the holding of important meetings (World Forum on the Protection of Folklore, Phuket (Thailand), 1997, followed by four regional meetings in 1999).

6.
UNESCO is fairly well advanced on the standard-setting path. In pursuance of the General Conference resolution of 2001 (31 C/Resolution 30), intergovernmental negotiations are under way, three meetings and one intersessional meeting having already been held, and a preliminary draft convention for the safeguarding of the intangible cultural heritage will be submitted to the General Conference in October 2003.

II. Limitations of existing instruments specific to folklore

7.
The need to draw up a preliminary draft convention specific to the safeguarding of the intangible cultural heritage, as expressed by the UNESCO General Conference, stems from various social, economic and legal circumstances. Among the latter are the limitations of existing law. The 1989 UNESCO Recommendation on the Safeguarding of Traditional Culture and Folklore has not attracted enough attention from Member States, m ainly because of its non-binding nature.

8.
These various reasons account for the preparation within UNESCO of a preliminary draft convention that is both specific to the safeguarding of the intangible cultural heritage and separate from intellectual property law.
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Draft UNESCO Convention for the Safeguarding of the Intangible Cultural Heritage

Information Note

by

the World Intellectual Property Organization (WIPO)

Third Session of the Intergovernmental Meeting of Experts

June 2 to 14, 2003

Introduction

 AUTONUM  
This document, prepared by the Secretariat of WIPO, provides information on the nature and scope of WIPO’s ongoing work on the protection of traditional cultural expressions (or so-called “expressions of folklore”), progress made so far, and possible future directions that WIPO’s work may take.  WIPO’s work in this regard takes place mainly within the context of the WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (the WIPO Intergovernmental Committee).  It is hoped that, as requested, this document provides further clarity on the distinctions and relationship between the work of WIPO on traditional cultural expressions (TCEs) and the work of Unesco on the safeguarding of the intangible cultural heritage.  

 AUTONUM  
At the Second Session of the Intergovernmental Meeting of Experts (February 24 to March 1, 2003), the WIPO Secretariat made available, at the request of Unesco, “Preliminary Comments and Observations” on the draft Convention.  The present document draws from and builds upon the earlier one. 

The Nature and Scope of WIPO’s Work on Intellectual Property and Traditional Cultural Expressions

 AUTONUM  
The Convention Establishing the World Intellectual Property Organization, 1967 provides that WIPO’s primary objective is “to promote the protection of intellectual property throughout the world through cooperation among States and, where appropriate, in collaboration with any other international organization.”
  The Convention’s preamble records that the promotion of intellectual property protection is desirable “in order to encourage creative activity”.  WIPO is a specialized agency within the United Nations system.  

 AUTONUM  
The notion of “intellectual property” is defined in Article 2 of the same Convention to include rights relating to:

(i) literary, artistic and scientific works;

(ii) performances of performing artists, sound recordings, and broadcasts;  

(iii) inventions in all fields of human endeavor;

(iv) scientific discoveries;

(v) industrial designs;

(vi) trademarks, service marks, and commercial names and designations;  

(vii) protection against unfair competition;  and, 

(viii) all other rights resulting from intellectual activity in the industrial, scientific, literary or artistic fields. 

 AUTONUM  
Most forms of intellectual property (IP), such as copyright, related rights, patents and industrial designs, establish private property rights in creations and innovations in order to grant control over their commercial exploitation and to provide incentives for the further creation and dissemination of the products of human creativity.  The goals of copyright protection, for example, are to promote further creativity, encourage public dissemination and enable the holder to control the commercial exploitation of the work.  Copyright also establishes “moral rights” which enable the author of a work to claim authorship of the work and to protect his or her work against any distortion, mutilation or other modification of, or other derogatory action in relation to, the work which would be prejudicial to the author’s honor or reputation.  

 AUTONUM  
As is clear from Article 2 and in particular Article 2 (viii) of the Convention, the notion “intellectual property” is broad and flexible.  The scope of what is considered “intellectual property” has evolved over time to include new forms of creativity and innovation not previously known or recognized as such (such as computer software, integrated circuit topographies and databases) and continues to be tested and evaluated in response to technological developments and changing economic, social and cultural circumstances.  

 AUTONUM  
Similarly, the Member States of WIPO, through the WIPO Intergovernmental Committee, are actively addressing various legal and policy questions raised by concerns that traditional or indigenous creativity and innovation are not adequately protected by or in relation to current IP laws.  

 AUTONUM  
“Intellectual property protection” in the context of “traditional” or “indigenous” creativity and innovation refers to protection of material against some form of unauthorized use by third parties, such as:  

(i) unauthorized commercial exploitation of such creativity and innovation;

(ii) insulting, degrading or culturally offensive use of this material;

(iii) false or misleading indications that there is a relationship with the communities in which the material has originated; and

(iv) failure to acknowledge the source of material in an appropriate way.

 AUTONUM  
In this respect, indigenous peoples, local communities and other tradition bearers with whom WIPO has consulted, have expressed various IP-related needs, such as: 

(a)
IP protection to support economic development:  some communities wish to claim and exercise IP in their tradition-based creations and innovations to enable them to exploit their creations and innovations commercially as a contribution to their economic development;

(b)
IP protection to prevent unwanted use by others:  some communities may wish to claim IP in order to be able to actively exercise IP rights that prevent the use and commercialization of their cultural heritage and TCEs by others, including culturally offensive or demeaning use.  Uses which may wish to be prevented could include for example: (i) uses that falsely suggest a connection with a community;  (ii) derogatory, libelous, defamatory or fallacious uses;  (iii) uses of sacred and secret TCEs. 

(c)
Prevention of others acquiring IP rights over TCEs:  communities are also concerned to prevent others from gaining or maintaining IP over derivations and adaptations of TCEs and representations.  This entails the use of defensive mechanisms to block or pre-empt third parties’ IP rights that are considered prejudicial to the community’s interests, and to the integrity of their cultural heritage and cultural expressions.  This kind of strategy is distinct from positive IP protection, in which a community actively obtains and exercises IP rights ((a) and (b) above).  Both defensive and positive protection strategies may be used in parallel by the one community, depending on their assessment of their overall objectives and interests.  Defensive protection strategies may include taking specific legal action, for instance to oppose the registration of trademarks that are considered culturally offensive.  Specific defensive protection mechanisms may also be built into national or regional IP laws:  for instance, specific measures to prevent the acquisition of trademark rights over indigenous or traditional symbols have been already adopted by New Zealand, the United States of America and the Andean Community.

 AUTONUM  
Previous WIPO fact​-finding missions and consultations as well as discussions within the WIPO Intergovernmental Committee have drawn attention to the need to clarify the meaning of ‘protection’ when applied to cultural heritage.  The term ‘protection’ is widely used, but this can mask a wide range of potential objectives.  In this regard, the meaning of ‘intellectual property protection’ in relation inter alia to the distinct notions of ‘preservation’ and ‘safeguarding’ is one of the key issues under discussion in the WIPO Intergovernmental Committee.  A fuller and more analytical discussion of the relationship between intellectual property protection and preservation/safeguarding is contained in documents WIPO/GRTKF/IC/5/3 (paras. 15 to 19) and WIPO/GRTKF/IC/5/12 (paras. 26 and 27), available at http://www.wipo.int/globalissues/igc/documents/index.html
Results of WIPO’s work so far

11.
The Intergovernmental Committee is making significant progress in articulating in IP terms the needs and expectations of indigenous peoples and local communities in relation to their TCEs;  in marking out a conceptual framework within which to view those needs and expectations;  and in methodically developing policy options and practical tools in response to them.  The various working documents and resource materials produced for the Committee’s work are referenced in WIPO’s “Preliminary Comments and Observations” previously made available and are all accessible at http://www.wipo.int/globalissues/cultural/index.html

12.
For example, case law shows that current copyright law can adequately protect tradition-based creations, such as adaptations or arrangements of manifestations and expressions of cultural heritage.  However, cultural heritage per se and mere imitations or recreations thereof are less adequately protected and, as some point out, even where copyright protection is possible, it may not meet all the needs of indigenous and local communities.  In these cases, adaptations to IP systems and/or complementary sui generis IP measures and systems may be necessary.  A full range of possibilities in this respect is being actively addressed by the WIPO Intergovernmental Committee, also taking into account existing IP instruments (such as the Berne Convention for the Protection of Literary and Artistic Works, 1971, the Agreement on Trade-Related Aspects of Intellectual Property Rights, 1994 (the TRIPS Agreement), the WIPO Copyright Treaty, 1996 and the WIPO Performances and Phonograms Treaty, 1996) as well as IP instruments still under development (for an example, see below).  

13.
Responding to the challenge posed by the collective nature of many TCEs illustrates the range of possibilities that may be available.  Working within conventional copyright law, one country (Australia) has recently proposed draft national legislation enabling indigenous communities collectively to exercise moral rights in respect of the traditional creations made by a community member.  Other possible solutions are for indigenous communities to establish trusts or associations to hold and exercise IP for the community’s benefit and/or for enhancement for this purpose of the concepts of “collective works” and “collaborative works” referred to in the national copyright laws of many countries.  These are all promising suggestions for improving the effectiveness of conventional copyright.  They still require testing and practical implementation, however.  On the other hand, or in addition, special collective rights could be established by distinct sui generis systems.  Several sui generis systems, such as those of Panama and the Pacific Island Countries, do so, although these are recent initiatives and to some extent still in the process of development.  They will require practical implementation before any firm lessons can be drawn.

14.
Not only the branch of copyright is relevant to this question, however.  Related (or “neighboring”) rights, trademarks, geographical indications, industrial designs, unfair competition and patents are also relevant.  

15.
International intellectual property protection already exists for performances of “expressions of folklore” under the WIPO Performances and Phonograms Treaty, 1996 (the WPPT), which came into force on May 20, 2002.  As at April 15, 2003, 41 States have ratified this treaty.  However, the WPPT does not extend to the visual part of performances.  Only the aural parts are protected, that is, parts that may be perceived by the human ear.  Work continues at WIPO on the development of an instrument for the protection of audiovisual performances, including those of expressions of folklore.  This is a good example of an existing instrument as well as an ongoing international process of relevance to Unesco’s consideration of a convention for intangible cultural heritage.  

16.
In terms of a conceptual and policy framework, the Committee’s work on TCEs considers the IP protection of TCEs in relation to not only the preservation of cultural heritage (as already mentioned) but also the promotion of cultural diversity and cultural exchange, as well as the stimulation of creativity, including tradition-based creativity, as an ingredient of sustainable economic development.  WIPO’s work has identified the need for clarity on the role and boundaries of the “public domain”.  In this respect, too rigid or extensive systems of IP protection may stifle tradition-based creativity.  An appropriate balance is needed to distinguish between legitimate inspiration and unauthorized exploitation.  

17.
These are all complex questions.  The empirical, multi-disciplinary, methodical and inclusive nature of the WIPO Committee’s work is necessary if meaningful, effective and, above all, consensual solutions are to be found.

Possible Future Developments

18.
The next session of the WIPO Intergovernmental Committee will take place from July 7 to 15, 2003.  The working documents and other materials prepared for this session could be valuable reference tools for participants in the Unesco Intergovernmental Meeting of Experts.  The main working document on TCEs (document WIPO/GRTKF/IC/5/3) has been published for comment and Unesco’s comments would be warmly welcomed.  The WIPO Secretariat has additionally prepared a comparative summary of existing sui generis legislation for the protection of TCEs (document WIPO/GRTKF/IC/5/INF/3). 

19.
The form, scope and nature of further work on these issues at WIPO will also be considered at this session.  It is likely that the work of the Committee will continue with greater precision and clarity as to the Committee’s mandate and the nature and scope of the possible future outcomes of its ongoing work, at least for the short and medium terms.  For example, and specifically in relation to TCEs, several Member States of WIPO have called for the development as an initial step of recommendations, guidelines or model provisions for national laws.  Several States have also supported the development of an international sui generis system for the protection of TCEs.  

20.
Document WIPO/GRTKF/IC/5/3 proposes as an initial step towards more specific, concrete outcomes the “development of an annotated menu of policy options to provide practical support for TCE protection and to serve as the basis for development of recommendations or guidelines.”  The development of an annotated menu of policy options could provide practical support for TCE protection and serve as the basis for development of recommendations or guidelines.  It could also provide a basic platform for international cooperation and debate on policy questions, and ensure that movement towards concrete outcomes would be founded on a clear analysis of the policy options open to national governments and to the international community.

21.
In addition, the results of WIPO’s work will include also complementary practical tools which are no less useful and effective in a practical context.  These include the development of a WIPO “Practical Guide on the Legal Protection of Traditional Cultural Expressions”, and the development of model contracts, codes of conduct and guidelines for use by cultural heritage archives, museums and other institutions to assist them in managing the IP aspects of their cultural heritage collections.  In respect to the latter activity, the contribution of Unesco would be much appreciated as Unesco has much experience and expertise in questions concerning the recording and documentation of cultural heritage within the context of its preservation.  

__________________
UNESCO and WIPO information notes 


on their cooperation regarding aspects of intellectual property law


in the safeguarding of the intangible cultural heritage











�  These measures concern in particular identification, documentation, research, preservation, protection, promotion, transmission, essentially through education, and also the revitalization of various aspects of such heritage.


�  Article 7: Cultural heritage as the wellspring of creativity: “Creation draws on the roots of cultural tradition, but flourishes in contact with other cultures. For this reason, heritage in all its forms must be preserved, enhanced and handed on to future generations as a record of human experience and aspirations, so as to foster creativity in all its diversity and to inspire genuine dialogue among cultures”. 





� Article 3(i).





