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Act37,1978.  An Act to provide for the establishment of the National
Archives of Botswana; to make provision for the
preservation, custody, control and disposal of public
archives including public records of Botswana; and for
matters incidental thereto or connected therewith.

[ Date of Commencement: 29th December 19781

PART |1
Introduction and Interpretation ( ss 1-2)
Citation 1. This Act may be cited as the National Archives Act.
Interpretation 2. In this Act, unless the context otherwise requires

"authorized officer" means an officer of the National Archives
authorized by the Director to do anything in accordance with

the provisions of this Act;

"Council" means the National Archives Advisory Council established
under section 20;

"Director" means the Director of National Archives appointed under
section 5;
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"historical records' means any records, other than public and judicial
records, which are declared as such under section 15;

"judicial records" means any records constituting the official records
of any proceedings before a court, commission or board of
inquiry, other judicial or quasi-judicial body or person,
which —

(a) arein the custody of —

(i) such court, commission, board, body or person;

(ii) any Ministry, Department, other agency of the Gov-
ernment or a prescribed body; or

(iii) any person lawfully committed with such custody; or

(b) have been transferred to the National Archives or place of
deposit under the provisions of this Act;

"National Archives" means the National Archives of Botswana
established under section 3;

"place of deposit" means a place of deposit declared as such under
section 4;

"public archives" means —
(a) all public records which —

(i) arespecified by the Director as being of enduring or
historical value; and

(il) bhave been transferred to the National Archives or place
of deposit under the provisions of this Act; and

(b) any records, documents or other material acquired for the
National Archivesinterms of section 5(4) (h); .
"public records" means

(a) any records of the Government which —
(i) areinthe custody of the Government; or

(il) bhavebeen transferred to the National Archives or place
of deposit under section 10;

(b) any records of a prescribed body which are in the custody of
such body or have been transferred to the National Archives
under section 10; or

(c) any judicial records;

"records’ includes any manuscript, newspaper, picture, painting,
document, register, printed material, book, map, plan,
drawing, photograph, negative and positive pictures,
photocopy, microfilm, cinematograph film, video tape,
magnetic tape, gramophone record or other transcription of
language, picture or music, recorded by any means capable of
reproduction and regardless of physical form and
characteristics.

LRO 1,2002 59:04-3



DISCLAIMER: As Member States provide national legislations, hyperlinks and explanatory notes (if any), UNESCO does not guarantee their accuracy, nor their up-dating on
this web site, and is not liable for any incorrect information. COPYRIGHT: All rights reserved.This information may be used only for research, educational, legal and non-
commercial purposes, with acknowledgement of UNESCO Cultural Heritage Laws Database as the source (© UNESCO).

CAP. 59:04] National Archives

PART 11
National Archives and Places of Deposit ( ss 3-4)

Establishment 3. Thereis hereby established the National Archives of Botswana for
the storage and preservation of public archives other than those
which are to be kept in some other place of deposit.

other places of 4. (1) If it appears to the Minister that facilities exist for the safe-

deposit keeping and preservation of public records and their inspection by the
public in some place cther than the National Archives and that con-
venience so requires, he may, with the agreement of the authority or
person responsible for that place, declare that place to be a place of
deposit for public records of any category.

(2) Where the Minister declares any place to be a place of deposit
for any category of public records, such public records which are se-
lected for preservation shall be transferred to and preserved in that
place of deposit in lieu of the National Archives and the provisions of
this Act shall have effect accordingly.

PART 111
Director of National Archives and Custodians of Places of Deposit ( ss5-9)
birector of 5. (1) There shall be a Director of the National Archiveswho shall be

Jwional apublic officer.

(2) The Director shall, subject to such directions as may be given by
the Minister from time to time, be the principal administrative officer in
charge of the National Archives and shall be the custodian of the public
archives.

(3) Where a Director has not been appointed in terms of subsection
(1), any officer of the National Archives may be designated to dis-
charge the functions of a Director conferred by the provisions of this
Act, and any references to "the Director” in this Act shall be con-
strued as areference to such public officer.

(4) Without prejudice to the generality of subsection (2), and subject
to such directions as may be given by the Minister, the Director

(a) shall direct, manage and control the National Archives;

(b) shall preserve, describe and arrange all public archives;

(c) shall accept and store any public records which are transferred to
the National Archives;

(d) may, if in his opinion it is necessary for their better preservation,
bind or repair any public archives;
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(e) shall examine any public records in the custody of any Minis-
try, Department, or other agency of the Government and any
judicial records and advise the custodian thereof as to the care,
preservation, custody and control of such public records;

(f) shall examine any public records of a prescribed body and ad-
vise it as to the care, preservation, custody and control of such
public records;

(9) Pjtay reproduce or publish such public archives as he may deem

1T

Provided that, in the case of public archives falling within
paragraph (b) of the definition of "public archives', no such
reproduction or publication shall take place without the con-
sent of the person from whom such archives were acquired;

(h) may, on behalf of the Government, acquire by purchase, dona-
tion, bequest or otherwise any document, book or other mate-
rial which in the opinion of the Director is or is likely to be of
enduring or historical value;

(i) may compile, make available and publish indices and guides to
public archives in the National Archives;

() may requireto betransferred to his custody or the custodian at a
place of deposit any public records which he considers should
be housed in the National Archives or a place of deposit;

(k) may devise procedures relating to the listing, scheduling and
destruction of public records and their transfer to, or withdra-
wal from, the National Archives or place of deposit;

() may prepare publications concerning the activities of, and the
facilities provided by, the National Archives or any place of de-
posit;

(m) may regulate the conditions under which members of the pub-
lic may inspect public archivesin, or use the facilities of the Na-
tional Archives or any place of deposit;

(n) may provide for the making and authentication of copies of,
and extracts from, public archives required as evidence in legal
proceedings or for any other purpose approved by the Minister;

(o) may lend, with the consent of the Minister or the owner thereof
if the document is not owned by the Government, any record from

the National Archives or place of deposit for display at
commemorative, trade, art or international exhibition or for
any other special purpose approved by the Minister, subject to
such conditions as the Minister or the owner thereof may im-
pose with respect to such loan;
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(2) Every person who is gppointed under or employed in carrying out the
provisions of this Act shall make an oath of declaration of secrecy in such
manner and form as may be prescribed.

(8) Any person appointed under or employed in carrying out the
provisons of this Act who, in contravention of the oath or declaration of
secrecy made by him under subsection (2), discloses to any unauthorized
person any information contained in public records referred to in
subsection (1) or permits any unauthorized person to have access to such
records shall be guilty of an offence.

PART 1V
Selection of and Accessto Public Archives (ss 10-13)

10. (1) The Director or any authorized officer may examine public records  setection,
which have not been transferred to the National Archives or place of depaosit Preservaton

and transfer of

and sdect those which ought to be preserved and transferred to the  public records

to National

National Archives or place of deposit. Archives

(2) The Director or any authorized officer may inspect any public records
notwithstanding thet such records are classified as secret or confidential.

(3) Every parson responsible for or having the custody of public records
which have not been transferred to the National Archives or place of
deposit shall

(@) afford the Director and any authorized officer appropriate fadlities
for examination and sdection interms of subsection (1); and

(b) provide for the assemblage and safe keeping, in accordance with
any regulations made under this Act or the directions of the Director,
of such public records as are sdected for deposit and preservation in
the National Archives or place of deposit under subsection (1)
pending their transfer to and deposit in the said National Archives
or place of deposit.

(4) Public records sdected by the Director shdl be transferred to the
National Archivesar aplaceof deposit astheDirector shall direct:

Provided that, subject to the approval of the Minister, the transfer of any
such records to the National Archives or place of deposit may be withheld for
the time beng if, in the opinion of the person having the custody thereof, the
said records are required for administrative purposes or ought to be retained
for any other special reason and appropriate provision will be made for the
preservation of such records.
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(p) may perform such other functions as are necessary for the pur-
pose of the direction, management and control of the National
Archives; and

(q) may, subject to the provisions of this Act, delegate any of his

powers and duties under this Act.

Custodiansof 6. (1) The Minister shall, where he declares any place to be a place

Placescf oSt of deposit under section 4, make arrangements with the authority re-
sponsible for that place for the appointment, as occasion may require,
of a suitable person as custodian of the public archives kept therein.

(2) A person appointed custodian of the public archives in any
place of deposit shall, subject to the direction of the Minister and to
the supervision and instructions of the Director, have the charge of,
and be responsible for the preservation of, the public archives therein.

) TheDirectar dall haveaccessto every placeof dgposit, and may exercise,
in relation to any place of deposit and to the public archives therein, the
functions and powers conferred on him by this Act in relation to the
National Archives and the public archives therein, and may delegate
to the custodian of the public archives in any such place any of such
functions and powers other than the power of affixing the seal of the
National Archives.

Prescribed 7. The Minister may, by order published in the Gazette, declare any

bodies public body, corporation, society, association, institution,
organization or any body of persons, whether incorporated or nat, to be
a prescribed body for the purposes of this Act and the documents of
such body shall be public records.

Seds 8. (1) There shall be an official seal of the National Archives of a
design approved by the Minister.

(2) The seal of the National Archives shall be kept in the custody of
the Director and may be used for the purposes of the National Ar-
chives and for the purposes of any place of deposit for which no separate
sedl is provided.

(3) The Minister may approve an official seal for the purposes of
any place of deposit and any such seal shall be kept in the custody of
the custodian of the public archives in such place.

(4) The official seal of the National Archives and any seal provided
under this Act for the purposes of any place of deposit shall be judi-
cially noticed.

secrecy 9. (1) Every person appointed under or employed in carrying out
the provisions of this Act shall regard and deal with all public records
which are secret or confidential or to which access may be restricted as
Secret.
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Destruction of 11. (1) Subject to subsection (2), no person shall destroy or other-

archives and wise dispose of, or authorize the destruction or other disposal of, any

puplicreeords  nublic records of any kind which arein his possession or control except
with the written consent of the Director given under this section, and
the Director may consult with any person whom he considers quali-
fied to advise him as to the worth of such public records for permanent
preservation before authorizing the destruction thereof.

(2) If it appears to the Director that any public archives in the Na-
tional Archives or public records selected for, but not transferred to,
the National Archives or a place of deposit are duplicated or that
there is some other special reason why the archives or records should
not be preserved, the Director shall, with the approval of the Minister
and of such other Minister or other person, if any, who appears to the
Minister to be primarily concerned with public archives or records of
the category in question, authorize the destruction of such archives or
records or, with such approval, their disposal in any other way:

Provided that nothing in this section shall authorize or empower
the Director to authorize the destruction or disposal of any public ar-
chives obtained otherwise than by transfer under section 10 contrary to
terms or conditions on which they were obtained or, if they were
obtained by gift, during the life time of the donor without his consent.

(3) The Director may authorize the immediate destruction, or the
destruction after the expiration of such specified period as may be
agreed upon by the Director and the administrative head of the Min-
istry, Department, other agency of the Government or a prescribed
body concerned of any specified public records that

(a) by reason of their number, kind or routine nature do not in his

opinion possess any enduring value for preservation as public
archives; and

(b) are not required for reference after action is completed or after

the expiration of such period of years from the date on which
action on them is completed as may be agreed upon between
the Director and the administrative head.

(4) Any person who destroys or otherwise disposes of any public re-
cords or authorizes the disposal or destruction of such records other
than in accordance with this section shall be guilty of an offence.

pccess 1o public 12. (1) Subject to any written law prohibiting or limiting the dis-

archives closure of information obtained from members of the public and to the
provisions of this section, public archives which have been in existence
for a period of not less than 20 years may be made available for public
inspection, and the Director or custodian of a place of deposit shall

59:04 -8 LRO 1/2002



DISCLAIMER: As Member States provide national legislations, hyperlinks and explanatory notes (if any), UNESCO does not guarantee their accuracy, nor their up-dating on
this web site, and is not liable for any incorrect information. COPYRIGHT: All rights reserved.This information may be used only for research, educational, legal and non-
commercial purposes, with acknowledgement of UNESCO Cultural Heritage Laws Database as the source (© UNESCO).

National Archives [CAP. 59:04

provide reasonable facilities at such times, and on the payment of such
fees as may be prescribed, for the public to inspect or obtain copies or
extracts from public archives in the National Archives or place of de-
posit:

Provided that a donor of public archives, other than public records,
may specify appropriae conditions for access to such archives.

(2) Notwithstanding the provisions of subsection (1), the Minister
may, in respect of any public archives or any category thereof certified
to him by the person by whom or in charge of the office from which,
the records concerned were transferred to the National Archives, di-
rect in writing that

(a) such public archives or category thereof shall not be made

available for public inspection until the expiration of such
further period as may be specified in that or any subsequent di-
rective; or

(b) such public archives or category thereof may be made avail-

able for public inspection notwithstanding that such public ar-
chives have not been in existencefor at least 20 years.

(3) The Minister may delegate to the Director his powers under
subsection (2) to afford, restrict or withhold access to public archives.

(4) Nothing in this section shall be construed

(a) aslimiting any right of inspection of any records to which mem-
bers of the public had access before their transfer to the Na-
tional Archives or place of deposit; or
(b) subject to the extent provided for by any such written law as is
referred to in subsection (1), as precluding the Minister from
permitting any person authorized by him to have access to
any public archives or category thereof.
13. (1) No person who is not an officer of the National Archives mspection of

shall without the written authority of the Director inspect any public public achives
archives which

(8 have been transferred to the National Archives; and

(b) (i) have been the subject of a directive made by the Minister
under section 12(2) (a); or

(i) have not been in existence for at least 20 years, unless they
are the subject of a directive made by the Minister under
section 12(2) (6).
(2) Any person may inspect any public archives subject to —
(@) the provisions of subsection (1); and
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(b) any condition or restriction imposed by the Director or the per-
son from whom they were acquired.
(3) Subject to the provisions of subsections (1) and (2), the Na-
tional Archives shall be open to the public for the inspection of public
archives during such hours as may be determined by the Director.

PART V
Exportation and Removal of Archives and other Documents ( ss 14-15)

Restriction of 14. (1) No person shall export from Botswana any public archives
exportation ofor except under and in accordance with the terms of a permit issued by
removal of pubtic  the Director under this section.

archives and

public records (2) No person shall remove

(a) any public archives from the National Archives or a place of
deposit without the written permission of the Director; or

(b) any public record selected for, but not transferred to, the Na-

tional Archives or place of deposit from its place of custody
without the written permission of the Director or the person in
whase custody such record is kept.

(3) A permit granted under this section shall specify each record to
which the permit reates and may contain such conditions as to the
custody, use, preservation and return of the record as the Director or
other person granting the same deems fit.

(4) Any person who contravenes the provisions of subsection (1) or
(2) or fails to comply with the conditions of any permit granted to him
under this section shall be guilty of an offence and shall be liable to a
fine not exceeding P1000 or to imprisonment for a term not exceeding
one year, or to both.

(5) Nothing in this section shall apply to the removal from its place
of custody of a public record selected for, but not transferred to, the
National Archives or place of deposit by any person in the service of
the Government or otherwise employed in the office in which the
sameis kept in the course of his duties.

Declaration of 15. (1) If the Director is satisfied that any record which is in, and

historical was made in, Botswana is of historical value to Botswana, he may, by

records order published in the Gazette and by writing under his hand served on
the person having the custody of such record, declare the record to be a
historical record and such record shall not be exported from Botswana
except under and in accordance with the terms of a permit issued by
the Director under this section.
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(2) A permit issued for the export of a historical record declared as
such under this section shall contain a description of the record suffi-
cient to identify it and it may contain such conditions as to the cus-
tody, use, preservation and return of the record as the Director
deemsfit.

(3) Any person who

(a) exports or attemptsto export a historical record from Botswana
without a permit of the Director; or

(b) failsto comply with the conditions of any permit issued to him
under this section,

shall be guilty of an offence and shall be liable to a fine not exceeding
P1 000 or to imprisonment for a term not exceeding one year, or to
both.

(4) Any person aggrieved by the declaration of any record as a his-
torical record under this section may appeal to the Minister and the
decision of the Minister on any such appeal shall be final, and if the
Minister allows the appeal under this section the Director shall forthwith
revoke the declaration.

PART VI
Validity, Evidence and Copyright ( ss 16-19)

16. Where it is a requirement of the validity of any public record Legal validity of
that it should be kept in or produced from legal custody, the validity public records
of such record shall not be affected by its transfer from the appropriate officeto
the National Archives or place of deposit.

17. A copy of or extract from any record in the National Archives authentication
or place of deposit purporting to be duly certified as true and authen-

tic by the Director, or by any authorized officer or by the custodian of
the public archives in any place of deposit where such record is kept,
and authenticated by having impressed thereon the official seal of the
National Archives or of the place of depasit, shall be admissible in evi-
dence if the original record would have been admissible in evidence in
any proceedings.

18. Where any work in which copyright subsists or a reproduction copyright
of such work is comprised in any public archives which are open for
public inspection in accordance with the provisions of this Act, the
copyright in the work is not infringed by the making or the supplying to any
person, of any reproduction of the work by or under the direction of the
Director:
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Provided that, in its application to any archive obtained otherwise
than by transfer to the National Archives in accordance with section
10, the foregoing provisions of this section shall have effect subject to
any express terms or conditions under which such archive was ob-

tained.
Reproduction 19. (1) Subject to the provisions of subsection (2), no person shall
gﬁcphuiegg publish or reproduce the whole or any part of the contents of any pub-
lic archives or records which have been transferred to the National
Archives except

(a) in the case of public archives mentioned in paragraph (a) of the
definition of "public archives" in section 2 with the written per-
mission of the Director and in accordance with such conditions
as the Director may impose; and

(b) in the case of the public archives mentioned in paragraph (b) of
the definition of “"public archives® in section 2 with the written
authority of the person from whom such archives were ac-
quired.

(2) The provisions of subsection (1) shall not apply in rdation to

judicial records.

(3) Any person who contravenes the provisions of subsection (1) or
fails to comply with any conditions imposed by the Director or any
authorized officer shall be guilty of an offence and shall be liable to a
fine not exceeding P1000 or to imprisonment for a term not exceeding
one year, or to both.

(4) Nothing in this section shall be construed as affecting or extend-
ing the law relating to copyright.

PART VII
Miscellaneous ( ss 20-24)

20. (1) There is hereby established a Council to be called the Na-

National

ﬁgchives tional Archives Advisory Council, which shall consist of the Director
counal as Chairman and five other members to be appointed by the Minister.

(2) A member of the Council shall hold office for such period asthe
Minister may determine.

(3) The functions of the Council shall be to advise the Minister on
all matters relating to the retention or destruction of public records,
transfer of public records to the National Archives or places of deposit,
access by members of the public to the public archives and the services
of the National Archives or places of deposit, and on such other mat-
ters relating to the public archives and to historical records as the
Minister may refer to the Council.
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(4) Three members of the Council shall form a quorum at a meet-
ing of the Council.

(5) The Council may regulate its own procedure.

21. The Government Printer or any person in charge of the Gov- pelivery of
ernment press shall deliver two copies of any public record which is puiicregorgs .
produced by the Government press on behalf of any Ministry, De- printer
partment, other agency of the Government or a prescribed body to the
Director, except that if such record is classified as secret or confidential or is
restricted for any purpose it shall not be ddlivered without the written consent
of the Ministry, Department, other agency of the Government or a prescribed
body, which consent may be withheld or be granted with or without
conditions.

22. The Minister may make regulations for the better carrying into reguiations
effect of this Act and in particular and without prejudice to the generality of the
foregoing may provide for the following matters or purposes

(a) prescribing anything which in terms of this Act isto or may be
prescribed;

(b) the admission of the public to the National Archives and the
inspection by the public of the public archives;
(c) thetransfer of any public records to the National Archives;

(d) responsibilities of public officers for the custody of public re-
cords,

(e) the conditions under which documents in the National Ar-
chives may be reproduced or published or extracts made there-
from;

(f) thefeesto be paid for the use of facilities of the National Ar-
chives and for any services provided by the Director; and

(g) the preservation, destruction and protection of public archives.

23. Any person guilty of an offence under this Act for which no pen- penaties
alty is provided shall beliable to a fine not exceeding P500 or toim

prisonment for aterm not exceeding six months, or to both.
24. This Act shall bind the Government. Actto bind

Government
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CHAPTER 59:04 — NATIONAL ARCHIVES:
INDEX TO SUBSIDIARY LEGISLATION

Title Page
National Archives (Declaration of Secrecy) Regulations...........cceceevvveunene 1

NATIONAL ARCHIVES (DECLARATION OF SECRECY) s1.92, 1983,
REGULATIONS

(under section 22)
(12th August, 1983)

ARRANGEMENT OF REGULATIONS

REGULATION
1. Citation
2. Declaration of secrecy

Schedule — Declaration of Secrecy

1. These Regulations may be cited as the National Archives (Declara- citation
tion of Secrecy) Regulations.

2. Every person who isappointed under or employed in carrying out the peciaration of
provisions of the Act shall make and subscribe before a commissioner of secrecy
oaths a declaration of secrecy in the form set in the Schedule.

S CHEDUTLE
DECLARATION OF SECRECY

(section 9(2))
(r.2)
REPUBLIC OF BOTSWANA

NATIONAL ARCHIVES ACT
(Cap. 59:04)

l, W B R (full name of declarant)

being appointed under or employed in carrying out the provisions of the
National ArchivesAct, do hereby solemnly; sincerely and truly declare and
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affirm that 1 will not disclose, either directly or indirectly, to any unauthor-
ized person any information contained in public records which are secret or
confidential or to which access may be restricted or permit any unauthorized
person to have access to such records.

(Signature of Commissioner of Oaths)
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