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Final Rule
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DEPARTMENT OF THE INTERIOR

Office of the Secretary

43 CFR Part 10

RIN 1024-AC0O7

Native American Graves Protection and Repatriation Act

Regulations

AGENCY: Department of the Interior.

ACTION: Final rule.

SUMMARY: This final rule establishes definitions and procedures for
lineal descendants, Indian tribes, Native Hawaiian organizations,
museums, and Federal agencies to carry out the Native American Graves
Protection and Repatriation Act of 1990. These regulations develop a
systematic process for determining the rights of lineal descendants,
Indian tribes, and Native Hawaiian organizations to certain Native
American human remains, funerary objects, sacred objects, or objects of

cultural patrimony with which they are affiliated.

EFFECTIVE DATE: This final rule will take effect on January 3, 1996.

FOR FURTHER INFORMATION CONTACT: Dr. Francis P. McManamon, Departmental

Consulting Archeologist, Archeological Assistance Division, National
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Park Service, Box 37127, Washington DC 20013-7127. Telephone: (202)

343-4101. Fax: (202) 523-1547.

SUPPLEMENTARY INFORMATION:

Background

On November 16, 1990, President George Bush signed into law the
Native American Graves Protection and Repatriation Act, hereafter
referred to as the Act. The Act addresses the rights of lineal
descendants, Indian tribes, and Native Hawaiian organizations to
certain Native American human remains, funerary objects, sacred
objects, or objects of cultural patrimony with which they are
affiliated. Section 13 of the Act requires the Secretary of the

Interior to publish regulations to carry out provisions of the Act.

Preparation of the Rulemaking

The proposed rule (43 CFR Part 10) for carrying out the Act was
published in the Federal Register on May 28, 1993 (58 FR 31122). Public
comment was invited for a 60-day period, ending on July 27, 1993.
Copies of the proposed rule were sent to the chairs or chief executive
officers of all Indian tribes, Alaska Native villages and corporations,
Native Hawaiian organizations, national Indian organizations and
advocacy groups, national scientific and museum organizations, and
State and Federal agency Historic Preservation Officers and chief
archeologists.

Eighty-two written comments were received representing 89 specific
organizations and individuals. These included thirteen Indian tribes,

ten Native American organizations, nine museums, seven universities,
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three national scientific and museum organizations, eleven state
agencies, nineteen Federal agencies, nine other organizations, and
eight individuals. Several letters represent more than one

organization. Comments addressed nearly all sections and appendices of
the proposed rule. All comments were fully considered when revising the
proposed rule for publication as a final rulemaking.

Given the volume of comments, it is impractical to respond in

detail in the preamble to every question raised or suggestion offered.
Some commenters pointed out errors in spelling, syntax, and minor
technical matters. Those errors were corrected and are not mentioned
further in the preamble. In addition, many commenters made similar
suggestions or criticisms, or repeated the same suggestion for

different sections of the proposed rule. In the interest of reducing

the length of the text, comments that are similar in nature are grouped
and discussed in the most relevant section in the preamble. Some
comments pointed out vague and unclear language. Clarifying and

explanatory language was added to the rule and preamble.

Changes in Response to Public Comment

Section 10.1

This section outlines the purpose and applicability of the

regulations. Three commenters recommended including specific reference
to the applicability of the rule to provisions of the United States

Code regarding illegal trafficking. Section 4 of the Act, which deals

with illegal trafficking in “"Native American Human Remains and

Cultural Items," is incorporated directly into Chapter 53 of title 18,

United States Code, and does not require implementing regulations. For
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that reason, a section regarding section 4 of the Act has not been
included in these regulations.

One commenter recommended including language to guarantee "that
these collections will remain intact and always be available to

qualified researchers..." Another commenter recommended amending the
regulations to preclude the removal of prehistoric skeletal and

cultural materials from the nation's museums. The drafters consider the
proposed changes contrary to the intent of the Act as reflected in

statutory language and legislative history.

One commenter recommended additional language addressing Federal
trust responsibilities and tribal sovereignty. These regulations are
consistent with the United States' trust responsibilities to Indian

tribes.

Three commenters recommended amending the rule to apply to
territories of the United States. The rule of statutory construction
stipulates that Federal law applies to United States territories only
when specifically indicated. No such reference is indicated in either
the statute or its legislative history. It is inappropriate to use

regulations to extend applicability to areas not defined in the Act.

Section 10.2

This section defines terms used throughout the regulations. One

commenter recommended listing the definitions alphabetically instead of

TIRS

thematically under the present categories of ““participants,” “human

"o TR

remains and cultural items," ““cultural affiliation," ““location,"
and ““procedures.” A thematic organization has been retained. However,
the subsections have been retitled and reorganized. The new subsections
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are (a) who must comply with these regulations?; (b) who has standing
to make a claim under these regulations?; (c) who is responsible for
carrying out these regulations?; (d) what objects are covered by these
regulations?; (e) what is cultural affiliation?; (f) what types of

lands do the excavation and discovery provisions of these regulations

apply to?; and (g) what procedures are required by these regulations?

Subsection 10.2 (a) includes definitions of those persons or

organizations who must comply with these regulations.

One commenter asked for clarification as to whether all Federal

agencies as defined in Sec. 10.2 (a)(4) (renumbered as Sec. 10.2

(a)(1)) must comply with provisions of the Act. All Federal agencies,

except the Smithsonian Institution, are responsible for completing
summaries and inventories of collections in their control and with

ensuring compliance regarding inadvertent discoveries and intentional
excavations conducted as part of activities on Federal or tribal lands.

Three commenters and the Review Committee authorized under section 8 of
the Act requested clarification of the exclusion of the Smithsonian

Institution as a Federal agency. Sections 2 (4) and 2 (8) of the Act

specifically exclude the

[[Page 62135]]

Smithsonian Institution from having to comply with the provisions of

the Act. The legislative history of the Act is silent as to the reason

for this exclusion. The exclusion is likely to have been based on prior
passage of the National Museum of the American Indian Act in 1989 that
included provisions requiring the repatriation of human remains from

all of the Smithsonian Institution's constituent museums.
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Seven commenters requested clarification of the definition of

Federal agency official in Sec. 10.2 (a)(5) (renumbered as Sec. 10.2
(a)(2)). One commenter recommended changing the term to Federal land
manager. The definition included in the proposed rule applies to both
individuals with authority for the management of Federal lands and
individuals with responsibility for the management of Federal

collections that may contain human remains, funerary objects, sacred
objects, or objects of cultural patrimony. Since responsibility for the

latter task may fall to Federal agency officials who do not manage

land, the recommended change has not been made. Four commenters
recommended changes in the definition of Federal agency official to
reflect that a Federal agency may have more than one delegated
authority. The definition was rewritten to reflect this concern. One
commenter recommended stipulation of a specific date by which each
agency must delegate individuals to perform the duties relating to

these regulations. Such a deadline is unnecessary as all Federal
agencies have already named their contacts. A listing of Federal agency
officials for each agency is available from the Departmental Consulting
Archeologist.

Seven commenters requested clarification of the definition of

museum in Sec. 10.2 (a)(6) (renumbered Sec. 10.2 (a)(3)). One commenter
recommended replacing the term “~"human remains or cultural items" with
“Native American artifacts" to reflect the expanded reporting of
““collections that may contain unassociated funerary objects, sacred
objects, or objects of cultural patrimony" in the summaries required

in Sec. 10.8. The specific focus of the Act and the rule remains

limited to Native American human remains, funerary objects, sacred
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objects, and objects of cultural patrimony, and not the broader

category of Native American artifacts.

One commenter recommended providing a definition of the term
““possession of, or control over" in the first sentence of the

definition. One commenter recommended requiring museums take
responsibility for all human remains, funerary objects, sacred objects,

or objects of cultural patrimony in their possession that were

originally excavated intentionally or discovered inadvertently by

Federal agencies on non-Federal lands. All museums or Federal agencies
with Native American collections should consider carefully whether they
have possession or control of human remains, funerary objects, sacred
objects, or objects of cultural patrimony as defined in Sec. 10.2

(2)(3)(i) and (a)(3)(ii).

Eleven commenters recommended changes to the definitions of
possession in Sec. 10.2 (e)(5) (renumbered Sec. 10.2 (a)(3)(i)) and
control in Sec. 10.2 (e)(6) (renumbered Sec. 10.2 (a)(3)(ii)). One
commenter recommended giving both terms their ordinary and customary
meaning in the regulations. Two commenters objected to use of ““legal
interest” in both definitions on the grounds that under common law,
museums and Federal agencies do not have sufficient legal interest in
human remains to do anything with them. Two commenters questioned
including items on loan to a museum in a summary or inventory since the
items are not the property of the museum. One commenter recommended
deleting the definition of control as it would require Federal

bureaucrats and museum officials to make complicated legal
determinations. Examples designed to clarify the uses of possession and
control have been added to these sections to address the concerns

reflected in these comments. Two commenters questioned whether
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““control" applied to museum collections or to Federal lands. The term
applies to human remains, funerary objects, sacred objects, or objects
of cultural patrimony in museum or Federal agency collections or
excavated intentionally or discovered inadvertently on Federal or

tribal lands. One commenter recommended that the definition
specifically address Federal agency responsibilities for collections

from Federal lands being held by non-governmental repositories. Federal
agencies are responsible for the appropriate treatment and care of such
collections.

One commenter requested clarification of the exclusion of

procurement contracts from ““Federal funds" in Sec. 10.2 (a)(6)
(renumbered Sec. 10.2 (a)(3)(iii)). Procurement contracts are not
considered a form of Federal-based aid but are provided to a contractor
in exchange for a specific service or product. One commenter requested
deletion of the last two sentences of the definition that clarify the
applicability of the rule to museums that are part of a larger entity

that receives Federal funds, questioning if the legislative history
supports such an interpretation. One commenter supported the present
definition of institutions receiving Federal funds. Application of

Federal laws to institutions that receive Federal funds is common,

being used with such recent legislation as the Americans with
Disabilities Act. These laws typically are interpreted to apply to
organizations that are part of larger entities that receive Federal

funds. Two commenters recommended specifying the applicability of the
rule to museums affiliated with certified local governments and Indian
tribal museums. The rule applies to museums that are part of certified

local governments. A tribal museum is covered by the Act if the Indian
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tribe of which it is part receives Federal funds through any grant,

loan, or contract (other than a procurement contract).

Subsection 10.2(b) includes definitions of those persons or
organizations that have standing to make a claim under these
regulations.

Eight commenters recommended changes in the definition of lineal
descendant in Sec. 10.2 (a)(14) (renumbered Sec. 10.2 (b)(1)). Two
commenters identified the definition as too restrictive. The drafters
realize that claims of lineal descent require a high standard but feel

that this standard is consistent with the preference for repatriation

to lineal descendants required by the Act. Another commenter presented
a statistical argument to indicate that all members of Indian tribes

might be recognized as lineal descendants of human remains over 1,000
year old. Regardless of the statistical possibilities that someone

might be related to another, the definition of lineal descent requires

that the human remains, funerary objects, or sacred objects under
consideration be from a known individual. It is highly unlikely that

the identity of an individual that lived 1,000 years ago is known, or

that it is possible to trace descent directly and without interruption

from that known individual to a living individual. One commenter
recommended replacing the ““known Native American individual" from
which lineal descent is traced with ““known individual of a tribe."

The term Indian tribe as used in these regulations refers only to those
contemporary tribes, bands, nations, or other organized Indian groups
or communities that are recognized as eligible for the special programs
and services provided by the United States to Indians because of their
status as Indians. Requiring the known individual to have been a member

of the
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same Federally recognized Indian tribe as their lineal descendant would
limit repatriation to only the most recent human remains, funerary

objects, or sacred objects and is not supported by the statutory

language or legislative history. One commenter recommended deleting
reference to use of the ““traditional kinship system." Reference to
traditional kinship systems is designed to accommodate the different
systems that individual Indian tribes use to reckon kinship. One

commenter recommended that the definition should also allow more
conventional means of reckoning kinship. The definition has been

amended to include the common law system of descendance as well as the
traditional kinship system of the appropriate Indian tribe or Native

Hawaiian organization. One commenter recommended defining an additional
class of “lineage members" or ~kindred"--individuals that are not

lineal descendants in the biological sense of the term but are related

by the traditional kinship system--and then giving these individuals a
secondary priority for making a claim after lineal descendants but

before culturally affiliated Indian tribes. Determinations of priority

between blood descendants and descendants by some other traditional
kinship system are more properly resolved in specific situations rather

than through general regulations.

One commenter recommended clarifying the definition of Indian tribe

in Sec. 10.2 (a)(9) (renumbered Sec. 10.2 (b)(2)) to ensure timely
notification. Seventeen commenters recommended expanding the definition
to include a broader spectrum of Indian groups than those recognized by
the Bureau of Indian Affairs (BIA). Several commenters identified

specific groups they felt should have standing, including: various
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bands or tribes in California, Washington, and Ohio; Native American

organizations such as the American Indian Movement; Native American

groups that ““would be eligible for recognition by the BIA if they so

chose to be"; and “"bands recognized by other Federal agencies."

Section 12 of the Act makes it clear that Congress based the Act upon

the unique relationship between the United States government and Indian

tribes. That section goes on to state that the Act should not be

construed to establish a precedent with respect to any other individual

or organization. The statutory definition of Indian tribe, which

specifies that such tribes must be “recognized as eligible for the

special programs and services provided by the United States to Indians

because of their status as Indians," precludes extending applicability

of the Act to Indian tribes that have been terminated, that are current

applicants for recognition, or have only State or local jurisdiction

legal status.

As was explained in the preamble of the proposed regulations, the

definition of Indian tribe used in the Act was drawn explicitly from an

earlier version of the bill (H.R. 5237, 101th Congress, 2nd Sess. sec.

2 (7), (July 10, 1990)) using a specific statutory reference. The final

language of the Act is verbatim from the American Indian Self

Determination and Education Act (25 U.S.C. 450b). The earlier statute

has been carried out since 1976 by the BIA to apply to a specific list

of eligible Indian tribes which has been published in the Federal

Register.

Four commenters found this interpretation unduly narrow and

recommended interpreting the statutory definition to apply to Indian

tribes that are recognized as eligible for benefits for the special
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programs and services provided by any" agency of the United States
to Indians because of their status as Indians. The Review Committee
concurred with this recommendation. Based on the above recommendations,
the definition of Indian tribe included in the regulations was amended
by deleting all text describing the process for obtaining recognition

from the BIA. In place of this text, the final regulations include a
statement identifying the Secretary as responsible for creating and
distributing a list of Indian tribes for the purpose of carrying out

the Act. This list is currently available from the Departmental

Consulting Archeologist and will be updated periodically.

One commenter recommended deleting the reference to Alaska Native
corporations in the definition of Indian tribe. The American Indian

Self Determination and Education Act, the source for the definition of
Indian tribe in the Act, explicitly applies to Alaska Native

corporations and, as such, supports their inclusion under the Act.
Alaska Native corporations are generally considered to have standing
under these regulations if they are recognized as eligible for a self-
determination contract under 25 U.S.C. 450b.

Two commenters recommended deleting the final line of the

definition of Indian tribe in which Native Hawaiian organizations are
subsumed for purposes of the regulations. The Review Committee
concurred with this recommendation. The final sentence has been deleted
and the applicability of the regulations to Native Hawaiian

organizations has been specified where appropriate throughout the text.
The term Indian tribe official defined in Sec. 10.2 (b)(4) has not been
changed, though the drafters wish to stress the term's applicability to
the representatives of both Indian tribes and Native Hawaiian

organizations.
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Two commenters recommended changes to the definition of Native
Hawaiian organization in Sec. 10.2 (a)(11) (renumbered Sec. 10.2
(b)(3)). One commenter recommended specifying that such organizations
should have a primary and stated purpose of the “preservation of
Hawaiian history," and have expertise in Native Hawaiian ““cultural"
affairs. Two commenters recommended requiring a Native Hawaiian
organization verify that more than 50% of its membership is Native
Hawaiian. The statutory definition of Native Hawaiian organization in
section 2 (11) of the Act precludes expansion of the criteria for
identifying Native Hawaiian organizations. An earlier version of the

bill (S. 1980, 101st Cong. 2nd sess. section 3 (6)(c), (September 10,
1990)) that eventually became the Act included a provision requiring
Native Hawaiian organization to have ““a membership of which a majority
are Native Hawaiian." This provision was not included in the Act. The
legislative history confirms that Congress considered the additional
criterion and decided not to include it in the Act.

One commenter recommended rewriting the definition of Native
Hawaiian in Sec. 10.2 (a)(10) (renumbered Sec. 10.2 (b)(3)) to include
Pacific Islanders. The statutory definition of Native Hawaiian in

section 2 (10) of the Act precludes expansion of this definition to
include Pacific Islanders who are not descendants of the aboriginal
people who, prior to 1778, occupied and exercised sovereignty in the
area that now constitutes the State of Hawaii.

Three commenters recommended changes to the definition of Indian
tribe official in Sec. 10.2 (a)(12) (renumbered Sec. 10.2 (b)(4)). One
commenter recommended specifying that Indian tribe official means the

tribal chair or officially designated individual. One commenter
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recommended allowing designation by the governing body of an Indian

tribe “or as otherwise provided by tribal code, policy, or

procedure." One commenter recommended that the designated person need
not be a member of that Indian tribe. The definition of Indian tribe

official was amended to identify the principal leader or the individual

officially designated or otherwise provided by tribal code, policy or
established procedure. This person need not necessarily be a member of

the particular Indian tribe.

[[Page 62137]]

Subsection 10.2 (c) includes definitions of those persons or
organizations that are responsible for carrying out these regulations.
One commenter requested clarification of the role of the

Departmental Consulting Archeologist defined in Section 10.2 (a)(3)
(renumbered Sec. 10.2 (¢)(3)). The Departmental Consulting Archeologist
was delegated by the Secretary of the Interior with responsibilities

for drafting regulations, providing staff support to the Review
Committee, administering grants, and providing technical aid under the
Act.

Subsection 10.2 (d) includes definitions of the objects covered by
these regulations.

One commenter recommended that the definition of Native American in
Sec. 10.2 (a)(8) (renumbered Sec. 10.2 (d)) specifically include Native
Hawaiians. The definition already includes Native Hawaiians. To clarify
the applicability of the rule, the definition of Native American was
rewritten to specifically include tribes, people, or cultures

indigenous to the United States, “including Alaska and Hawaii." The
drafters point out that ““Native American" is used in the Act and in
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these rules only to refer to particular human remains, funerary

objects, sacred objects, or objects of cultural patrimony and not to

any living individual or group of individuals.

Thirteen commenters recommended changes to the definition of human
remains in Sec. 10.2 (b)(1) (renumbered Sec. 10.2 (d)(1)). One
commenter recommended expanding the definition to include all human
remains, not just those of Native Americans. The Act is designed
specifically to address the disposition or repatriation of Native

American human remains, funerary objects, sacred objects, or objects of
cultural patrimony and not to cover all human remains. Three commenters
recommended excluding disarticulated and unassociated human remains,
such as isolated teeth and finger bones, from repatriation. Two
commenters recommended amending the definition to include only those
human remains “associated with the body at the time of death," to
eliminate such things as extracted or lost teeth, cut finger nalils,
coprolites, blood residues, and tissue samples taken by coroners. One
commenter recommending deleting the exemplary clause--""including but
not limited to bones, teeth, hair, ashes, or mummified or otherwise

soft tissue"--as being overly limiting. The Act makes no distinction
between fully-articulated burials and isolated bones and teeth.

Additional text has been added excluding ““naturally shed" human
remains from consideration under the Act. This exclusion does not
include any human remains for which there is evidence of purposeful
disposal or deposition. The exemplary clause has been deleted. One
commenter requested clarification as to whether the regulations would
apply to blood sold or given to a blood bank by an individual of Native

American ancestry. The blood bank would not be subject to repatriation
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having been freely given. One commenter supported considering human
remains that had been incorporated into a sacred object or object of
cultural patrimony be considered as part of that cultural item for the
purpose of determining cultural affiliation. Two commenters recommended
excluding human remains incorporated into cultural items from
repatriation since, as one said, they were " objectified by their

original makers and owners, not the institutions that might house them
now." One commenter requested clarification regarding the status of
human remains that were not freely given but that have been

incorporated into objects that are not cultural items as defined in

these regulations. The legislative history is silent on this issue.
Determination of the proper disposition of such human remains must
necessarily be made on a case-by-case basis. One commenter recommended
deleting reference to human remains that have been incorporated into a
funerary object, sacred object, or object of cultural patrimony, in

that any change in the character of the human remains, including the
definition, would only further their dishonor. Three commenters asked

for clarification in how to determine whether human remains

incorporated into a funerary object, sacred object, or object of

cultural patrimony were freely given. The provision regarding
determination of the cultural affiliation of human remains that had

been incorporated into a funerary object, sacred object, or object of
cultural patrimony was recommended by the Review Committee to preclude
the destruction of items that might be culturally affiliated with one

Indian tribe that incorporate human remains culturally affiliated with
another Indian tribe.

Two commenters recommended changing the definition of cultural

items in Sec. 10.2 (b)(2). One commenter recommended broadening the

http://www.nps.gov/history/nagpral MANDATES/43CFR10_12-4-95.htm (17 of 158)26/11/2009 11:00:37



Final Rule DBFEELELW%%Q% Member States provide national legislations, hyperlinks and explanatory notes (if any), UNESCO does not guarantee their accuracy, nor their up-dating on
this web site, and is not liable for any incorrect information. COPYRIGHT: All rights reserved.This information may be used only for research, educational, legal and non-
commercial purposes, with acknowledgement of UNESCO Cultural Heritage Laws Database as the source (© UNESCO).

definition to include any and all objects deemed to have cultural
significance by an Indian tribe. Cultural items are defined in the Act

to include human remains, funerary objects, sacred objects, and objects
of cultural patrimony. The term was redefined in the proposed
regulations to include funerary objects, sacred objects, and objects of
cultural patrimony, and not human remains to address the objections
some individuals had expressed over referring to human remains as
“cultural items." Two commenters recommended retaining the statutory
definition. The term has been changed to read "“human remains, funerary
object, sacred object, or object of cultural patrimony" throughout the

rule to ensure clarity. The definition of ““cultural item" has been

deleted throughout the text.

One commenter recommended combining the definitions of associated
funerary object in Sec. 10.2 (b)(3) and unassociated funerary object in
Sec. 10.2 (b)(4) into a single definition of funerary object. The two
definitions have been combined in Sec. 10.2 (d)(2).

Ten commenters recommended changes to the definition of associated
funerary object in Sec. 10.2 (b)(3) and unassociated funerary object in
Sec. 10.2 (b)(4) (combined and renumbered Sec. 10.2 (d)(2)). One
commenter recommended rewriting both definitions to make a distinction
between objects associated with individual human remains and objects
for which a funerary context is suspected, but association with

individual human remains is not possible. Another commenter objected to
what he considered an overly rigorous standard of proof. The statutory
language makes it clear that only those objects that are associated

with individual human remains are considered funerary objects. The

distinction between associated and unassociated funerary objects is
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based on whether the individual human remains are in the possession or
control of a museum or Federal agency. One commenter recommended
deleting the word ““intentionally" in Sec. 10.2 (b)(3)(i) and

Sec. 10.2 (b)(4) since the term does not occur in the statutory

language. The term is included to emphasize the intentional nature of
death rites or ceremonies. Items that inadvertently came into proximity
or contact with human remains are not considered funerary objects. One
commenter questioned whether any objects excavated intentionally or
discovered inadvertently on Federal or tribal land after November 16,
1990, would fit these definitions, since it requires the objects be in

the possession or control of a Federal agency, and section 3 of the Act
seems to preclude Federal ownership of such objects. Possession of
funerary objects excavated intentionally or discovered inadvertently on

Federal or

[[Page 62138]]

tribal land is sufficient to apply the provisions of the statute to

such intentional excavations or inadvertent discoveries.

Two commenters recommended deletion of the clause ““or near" from
Sec. 10.2 (b)(3) (renumbered Sec. 10.2 (d)(2)), indicating that it
would require museums to enter into debates about the proximity of
objects to human remains. The clause was included to accommodate
variations in Native American death rites or ceremonies. Some Indian
tribes, particularly those from the northern plains, have ceremonies in
which objects are placed near, but not with, the human remains at the
time of death or later. The drafters consider these funerary objects.
One commenter recommended clarifying Sec. 10.2 (b)(3)(i)

(renumbered Sec. 10.2 (d)(2)(i)) by specifying that funerary objects
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are “associated" even when another institution has possession or
control of the human remains. The drafters consider the statutory
definition, which is repeated in the rule, to support this

interpretation without any additional modification. One commenter
recommended clarifying Sec. 10.2 (a)(3)(ii) [renumbered Sec. 10.2
(d)(2)()] by specifying that items made exclusively for burial

purposes are considered as associated funerary objects even if there
are no associated human remains. ltems made exclusively for burial
purposes are considered associated funerary objects even if there are
no associated human remains. Four commenters recommended deleting the
final sentence of the definition of unassociated funerary object in

Sec. 10.2 (b)(4) [renumbered Sec. 10.2 (d)(2)], objecting to the
requirement that such human remains were removed from a "“specific"
burial site. Another commenter recommended deleting reference to the
““preponderance of the evidence" in the same sentence, because it
implies an adversarial context which is inappropriate for the process

of identifying unassociated funerary objects. In both of these
instances, the text of the regulations reflects exactly the statutory

text and has not been modified. The final sentence of this section was
drawn from an explanation of the definition in House Report 101-877
(1990: page 2) and is taken to represent Congressional intent. Another
commenter recommended deleting ~“reasonably believed to have been"
from Sec. 10.2 (b)(2)(ii). The phrase has been deleted.

One commentor recommended clarifying the definition of unassociated
funerary objects in Sec. 10.2 (b)(4) to exempt items exhibited
intentionally with individual human remains but subsequently returned
or distributed to living descendants or other individuals. The

recommended language has been added to Sec. 10.2 (d)(2)(ii).
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Ten commenters recommended changes to the definition of sacred

objects in Sec. 10.2 (b)(5) (renumbered Sec. 10.2 (d)(3)). One

commenter recommended broadening the definition to include any and all
objects deemed to have sacred significance by Indian tribes and