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(16 U.S.C. 470aa-mm (Sec. 10(a). Related authority: Pub. L. 59-209, 34
Stat. 225 (16 U. S.C. 432,433); Pub. L. 86-523; 74 Stat. 220, 221 (16
U S.C. 469), as anended; 88 Stat. 174 (1974); Pub. L. 89-665, 80 Stat.
915 (16 U.S.C. 470a-t), as anmended, 84 Stat. 204 (1970), 87 Stat. 139
(1973), 90 Stat. 1320 (1976), 92 Stat. 3467 (1978), 94 Stat. 2987
(1980); Pub. L. 95-341, 92 Stat. 469 (42 U.S.C. 1996).

Subpart A--Uni form Regul ations
Source: 49 FR 1027, Jan. 6, 1984, unl ess ot herw se not ed.
Sec. 7.1 Purpose.

(a) The regulations in this part inplenent provisions of the
Archaeol ogi cal Resources Protection Act of 1979, as anended (16 U S.C
470aa-nm by establishing the uniformdefinitions, standards, and
procedures to be followed by all Federal |and nmanagers in providing
protection for archaeol ogi cal resources, |ocated on public |ands and
Indian | ands of the United States. These regul ati ons enabl e Federal | and
managers to protect archaeol ogical resources, taking into consideration
provi sions of the Anerican |Indian Religious Freedom Act (92 Stat. 469;
42 U.S. C. 1996), through pernits authorizing excavation and/or renoval
of archaeol ogi cal resources, through civil penalties for unauthorized
excavation and/or renoval, through provisions for the preservation of
ar chaeol ogi cal resource collections and data, and through provisions for
ensuring confidentiality of information about archaeol ogi cal resources
when di scl osure would threaten the archaeol ogi cal resources.

(b) The regulations in this part do not inpose any new restrictions
on activities permtted under other laws, authorities, and regul ations
relating to mning, mneral |easing, reclanmation, and other nultiple
uses of the public |ands.

[49 FR 1027, Jan. 6, 1984, as anended at 60 FR 5260, Jan. 26, 1995]

Sec. 7.2 Authority.

(a) The regulations in this part are pronul gated pursuant to section
10(a) of the Archaeol ogi cal Resources Protection Act of 1979 (16 U.S.C.
470ii), which requires that the Secretaries of the Interior, Agriculture
and Def ense
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and the Chairman of the Board of the Tennessee Valley Authority jointly
develop uniformrul es and regul ations for carrying out the purposes of
t he Act.

(b) I'n addition to the regulations in this part, section 10(b) of
the Act (16 U . S.C. 470ii) provides that each Federal |and manager shal
promul gate such rules and regul ations, consistent with the uniformrules
and regulations in this part, as may be necessary for carrying out the
pur poses of the Act.

Sec. 7.3 Definitions.

As used for purposes of this part:
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or activities which are at |east 100 years of age, and which are of
ar chaeol ogi cal interest.

(1) O archaeol ogical interest nmeans capable of providing scientific
or humani stic understandi ngs of past human behavi or, cultural
adaptation, and related topics through the application of scientific or
schol arly techni ques such as controll ed observation, contextua
nmeasurenent, controlled collection, analysis, interpretation and
expl anati on.

(2) Material remai ns neans physical evidence of human habitation,
occupation, use, or activity, including the site, |location, or context
i n which such evidence is situated.

(3) The followiing classes of material remains (and illustrative
exanples), if they are at |east 100 years of age, are of archaeol ogi cal
i nterest and shall be consi dered archaeol ogi cal resources unl ess
determ ned ot herwi se pursuant to paragraph (a)(4) or (a)(5) of this
section:

(1) Surface or subsurface structures, shelters, facilities, or
features (including, but not limted to, donmestic structures, storage
structures, cooking structures, cerenonial structures, artificial
nmounds, earthworks, fortifications, canals, reservoirs, horticultural/
agricultural gardens or fields, bedrock nortars or grinding surfaces,
rock alignments, cairns, trails, borrow pits, cooking pits, refuse pits,
burial pits or graves, hearths, kilns, post nolds, wall trenches,

m ddens) ;

(ii) Surface or subsurface artifact concentrations or scatters;

(iii) Whole or fragnentary tools, inplenments, containers, weapons
and weapon projectiles, clothing, and ornanments (including, but not
limted to, pottery and other ceram cs, cordage, basketry and ot her
weavi ng, bottles and ot her glassware, bone, ivory, shell, netal, wood,
hi de, feathers, pignments, and flaked, ground, or pecked stone);

(iv) By-products, waste products, or debris resulting from
manuf acture or use of human-nade or natural materials;

(v) Organic waste (including, but not linted to, vegetal and anim
remai ns, coprolites);

(vi) Human remains (including, but not limted to, bone, teeth,
mumm fied flesh, burials, crenmations);

(vii) Rock carvings, rock paintings, intaglios and other works of
artistic or synbolic representation

(viii) Rockshelters and caves or portions thereof containing any of
t he above nmterial rennins;

(ix) Al portions of shipwecks (including, but not limted to,
arnmanents, apparel, tackle, cargo);

(x) Any portion or piece of any of the foregoing.

(4) The followi ng nmaterial remains shall not be considered of
archaeol ogi cal interest, and shall not be considered to be
ar chaeol ogi cal resources for purposes of the Act and this part, unless
found in a direct physical relationship with archaeol ogi cal resources as
defined in this section:

(i) Pal eontol ogi cal remains;

(ii) Coins, bullets, and unworked m nerals and rocks.

(5) The Federal |and manager may determne that certain materia
remai ns, in specified areas under the Federal |and nanager's
jurisdiction, and under specified circunstances, are not or are no
| onger of archaeol ogical interest and are not to be considered
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pursuant to this subparagraph shall be docunented. Such determ nation
shall in no way affect the Federal |and manager's obligations under
ot her applicable laws or regul ations.

(6) For the disposition follow ng | awmful removal or excavations of
Native American human renamins and "~ “cultural itens'', as defined by the
Native
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American Graves Protection and Repatriation Act (NAGPRA; Pub. L. 101-
601; 104 Stat. 3050; 25 U. S.C. 3001-13), the Federal |and nmanager is
referred to NAGPRA and its inplenmenting regul ations.

(b) Arrowhead neans any projectile point which appears to have been
designed for use with an arrow.

(c) Federal |and manager neans:

(1) Wth respect to any public lands, the secretary of the
departnment, or the head of any other agency or instrunmentality of the
United States, having primary managenent authority over such | ands,

i ncl udi ng persons to whom such nmanagenent authority has been officially
del egat ed,;

(2) In the case of Indian |ands, or any public lands with respect to
whi ch no departnent, agency or instrunentality has prinmry nmanagemnment
authority, such termneans the Secretary of the Interior;

(3) The Secretary of the Interior, when the head of any other agency
or instrunmentality has, pursuant to section 3(2) of the Act and with the
consent of the Secretary of the Interior, delegated to the Secretary of
the Interior the responsibilities (in whole or in part) in this part.

(d) Public |ands neans:

(1) Lands which are owned and adm nistered by the United States as
part of the national park system the national wildlife refuge system
or the national forest system and

(2) Al other lands the fee title to which is held by the United
St ates, except |lands on the Quter Continental Shelf, |ands under the
jurisdiction of the Smthsonian Institution, and Indian | ands.

(e) Indian | ands neans | ands of Indian tribes, or I|ndian
i ndi viduals, which are either held in trust by the United States or
subject to a restriction against alienation inposed by the United
St at es, except for subsurface interests not owned or controlled by an
Indian tribe or Indian individual.

(f) Indian tribe as defined in the Act neans any Indian tribe, band,
nation, or other organized group or conmunity, including any Al aska
village or regional or village corporation as defined in, or established
pursuant to, the Alaska Native Clainms Settlenment Act (85 Stat. 688). In
order to clarify this statutory definition for purposes of this part,
““Indian tribe'' neans:

(1) Any tribal entity which is included in the annual |ist of
recogni zed tribes published in the Federal Register by the Secretary of
the Interior pursuant to 25 CFR part 54,

(2) Any other tribal entity acknow edged by the Secretary of the
Interior pursuant to 25 CFR part 54 since the npbst recent publication of
the annual [ist; and

(3) Any Al aska Native village or regional or village corporation as
defined in or established pursuant to the Al aska Native C ai ns
Settlenent Act (85 Stat. 688), and any Al aska Native village or tribe
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services provided by the Bureau of Indian Affairs.

(g) Person neans an individual, corporation, partnership, trust,
institution, association, or any other private entity, or any officer,
enpl oyee, agent, departnent, or instrumentality of the United States, or
of any Indian tribe, or of any State or political subdivision thereof.

(h) State nmeans any of the fifty states, the District of Col unbia,
Puerto Rico, Guam and the Virgin Islands.

(i) Act nmeans the Archaeol ogi cal Resources Protection Act of 1979
(16 U. S.C. 470aa-nmm).

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16, 1984, as anended at 60
FR 5260, Jan. 26, 1995]

Sec. 7.4 Prohibited acts and crimnal penalties.

(a) Under section 6(a) of the Act, no person nay excavate, renove,
damage, or otherwi se alter or deface, or attenpt to excavate, renpve,
damage, or otherwi se alter or deface any archaeol ogi cal resource | ocated
on public lands or Indian | ands unless such activity is pursuant to a
permt issued under Sec. 7.8 or exenpted by Sec. 7.5(b) of this part.

(b) No person may sell, purchase, exchange, transport, or receive
any archaeol ogi cal resource, if such resource was excavated or renoved
in violation of:

(1) The prohibitions contained in paragraph (a) of this section; or
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(2) Any provision, rule, regulation, ordinance, or permt in effect
under any ot her provision of Federal |aw.

(c) Under section (d) of the Act, any person who know ngly viol ates
or counsels, procures, solicits, or enploys any other person to violate
any prohibition contained in section 6 (a), (b), or (c) of the Act wll,
upon conviction, be fined not more than $10,000.00 or inprisoned not
nore than one year, or both: provided, however, that if the conmerci al
or archaeol ogi cal val ue of the archaeol ogi cal resources involved and the
cost of restoration and repair of such resources exceeds the sum of
$500. 00, such person will be fined not nore than $20, 000. 00 or
i mpri soned not nore than two years, or both. In the case of a second or
subsequent such viol ati on upon conviction such person will be fined not
nore than $100, 000. 00, or inprisoned not nore than five years, or both.
[49 FR 1027, Jan. 6, 1984, as anended at 60 FR 5260, Jan. 26, 1995]

Sec. 7.5 Permt requirenents and exceptions.

(a) Any person proposing to excavate and/or renove archaeol ogi ca
resources frompublic lands or Indian | ands, and to carry out activities
associ ated with such excavation and/or renoval, shall apply to the
Federal |and nanager for a permt for the proposed work, and shall not
begi n the proposed work until a permt has been issued. The Federal |and
manager may issue a permt to any qualified person, subject to
appropriate terns and conditions, provided that the person applying for
a permt neets conditions in Sec. 7.8(a) of this part.

(b) Exceptions:

(1) No permt shall be required under this part for any person
conducting activities on the public |lands under other permts, |eases,
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for purposes other than the excavati on and/or renoval of archaeol ogica
resources, even though those activities mght incidentally result in the
di sturbance of archaeol ogi cal resources. General earth-noving excavation
conducted under a permt or other authorization shall not be construed
to mean excavation and/or renoval as used in this part. This exception
does not, however, affect the Federal |and nanager's responsibility to
conply with other authorities which protect archaeol ogical resources
prior to approving pernits, |leases, licenses, or entitlenments for use;
any excavation and/or renoval of archaeol ogi cal resources required for
conpliance with those authorities shall be conducted in accordance with
the permit requirenents of this part.

(2) No permt shall be required under this part for any person
collecting for private purposes any rock, coin, bullet, or mneral which
is not an archaeol ogi cal resource as defined in this part, provided that
such collecting does not result in disturbance of any archael ogi ca
resour ce.

(3) No permt shall be required under this part or under section 3
of the Act of June 8, 1906 (16 U.S.C. 432), for the excavation or
removal by any Indian tribe or nenber thereof of any archaeol ogi cal
resource |ocated on Indian |ands of such Indian tribe, except that in
t he absence of tribal |aw regulating the excavation or renoval or
ar chaeol ogi cal resources on Indian |ands, an individual tribal nmenber
shall be required to obtain a permt under this part;

(4) No permt shall be required under this part for any person to
carry out any archaeol ogical activity authorized by a permt issued
under section 3 of the Act of June 8, 1906 (16 U.S.C 432), before the
enact ment of the Archaeol ogi cal Resources Protection Act of 1979. Such
permt shall remain in effect according to its terns and conditions
until expiration.

(5 No permt shall be required under section 3 of the Act of June
8, 1906 (16 U.S.C. 432) for any archaeol ogical work for which a permt
is issued under this part.

(c) Persons carrying out official agency duties under the Federa
| and manager's direction, associated with the nmanagenent of
ar chaeol ogi cal resources, need not follow the permt application
procedures of Sec. 7.6. However, the Federal |and rmanager shall insure
t hat provisions of Secs. 7.8 and 7.9 have been nmet by other docunented
means, and that any official duties which nmght result in harmto or
destruction
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of any Indian tribal religious or cultural site, as determ ned by the
Federal |and nanager, have been the subject of consideration under
Sec. 7.7.

(d) Upon the witten request of the Governor of any State, on behal f
of the State or its educational institutions, the Federal |and manager
shal | issue a permt, subject to the provisions of Secs. 7.5(b)(5), 7.7,
7.8(a) (3), (4), (5, (6), and (7), 7.9, 7.10, 7.12, and 7.13(a) to such
Governor or to such designee as the Governor deens qualified to carry
out the intent of the Act, for purposes of conducting archaeol ogi ca
research, excavating and/or renoving archaeol ogi cal resources, and
saf eqguardi ng and preserving any naterials and data collected in a
uni versity, nmuseum or other scientific or educational institution
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(e) Under other statutory, regulatory, or administrative authorities
governing the use of public lands and Indian | ands, authorizations nay
be required for activities which do not require a pernmt under this
part. Any person wi shing to conduct on public |ands or Indian |ands any
activities related to but believed to fall outside the scope of this
part should consult with the Federal |and nmanager, for the purpose of
det erm ni ng whet her any authorization is required, prior to beginning
such activities.

Sec. 7.6 Application for permts and information collection.

(a) Any person may apply to the appropriate Federal |and nmanager for
a pernmt to excavate and/ or renove archaeol ogi cal resources from public
Il ands or Indian |lands and to carry out activities associated with such
excavati on and/ or renoval

(b) Each application for a permt shall include:

(1) The nature and extent of the work proposed, including how and
why it is proposed to be conducted, proposed tine of perfornmance,
| ocational maps, and proposed outlet for public witten di ssem nation of
the results.

(2) The name and address of the individual (s) proposed to be
responsi bl e for conducting the work, institutional affiliation, if any,
and evi dence of education, training, and experience in accord with the
mnimal qualifications listed in Sec. 7.8(a).

(3) The nane and address of the individual (s), if different fromthe
i ndi vi dual (s) naned in paragraph (b)(2) of this section, proposed to be
responsi ble for carrying out the terns and conditions of the pernmit.

(4) Evidence of the applicant's ability to initiate, conduct, and
conpl ete the proposed work, including evidence of |ogistical support and
| aboratory facilities.

(5) Where the application is for the excavation and/or renoval of
archaeol ogi cal resources on public |ands, the nanes of the university,
museum or other scientific or educational institution in which the
applicant proposes to store all collections, and copies of records,
dat a, photographs, and other docunents derived fromthe proposed work
Applicants shall submit witten certification, signed by an authorized
official of the institution, of willingness to assume curatorial
responsibility for the collections, records, data, photographs and ot her
docunents and to safeguard and preserve these materials as property of
the United States.

(6) Where the application is for the excavation and/or renoval of
ar chaeol ogi cal resources on Indian |lands, the nanme of the university,
museum or other scientific or educational institution in which the
applicant proposes to store copies of records, data, photographs, and
ot her docunents derived fromthe proposed work, and all collections in
the event the Indian owners do not wish to take custody or otherw se
di spose of the archaeol ogi cal resources. Applicants shall submit witten
certification, signed by an authorized official of the institution, or
willingness to assunme curatorial responsibility for the collections, if
applicable, and/or the records, data, photographs, and ot her docunents
derived fromthe proposed work.

(c) The Federal |and manager nmy require additional information,
pertinent to | and managenment responsibilities, to be included in the
application for permt and shall so informthe applicant.
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been approved by the O fice of Managenment and Budget under 44 U.S.C.
3501 et seq. and assigned cl earance nunber 1024-0037. The purpose of the
information collectionis to nmeet statutory and administrative
requirenents in the public interest. The information will be used to
assi st Federal |and managers in determning that applicants for pernits
are qualified, that the work proposed would further archaeol ogi ca

know edge, that archaeol ogi cal resources and associ ated records and data
will be properly preserved, and that the permtted activity woul d not
conflict with the managenent of the public |ands involved. Response to
the information requirenent is necessary in order for an applicant to
obtain a benefit.

Sec. 7.7 Notification to Indian tribes of possible harmto, or
destruction of, sites on public |ands having religious or
cultural inportance.

(a) If the issuance of a permt under this part may result in harm
to, or destruction of, any Indian tribal religious or cultural site on
public | ands, as determ ned by the Federal |and manager, at |east 30
days before issuing such a permt the Federal |and manager shall notify
any Indian tribe which nay consider the site as having religious or
cultural inmportance. Such notice shall not be deened a disclosure to the
public for purposes of section 9 of the Act.

(1) Notice by the Federal |and nmanager to any Indian tribe shall be
sent to the chief executive officer or other designated official of the
tribe. Indian tribes are encouraged to designate a tribal official to be
the focal point for any notification and di scussion between the tribe
and the Federal |and nanager.

(2) The Federal |and manager nay provide notice to any other Native
American group that is known by the Federal |and nanager to consider
sites potentially affected as being of religious or cultural inportance.

(3) Upon request during the 30-day period, the Federal |and nanager
may meet with official representatives of any Indian tribe or group to
di scuss their interests, including ways to avoid or mtigate potenti al
harm or destruction such as excluding sites fromthe permt area. Any
m tigation nmeasures which are adopted shall be incorporated into the
terms and conditions of the permt under Sec. 7.09.

(4) Wen the Federal |and nanager detem nes that a permt applied
for under this part nust be issued i medi ately because of an i mm nent
threat of | oss or destruction of an archaeol ogi cal resource, the Federa
| and manager shall so notify the appropriate tribe.

(b)(1) In order to identify sites of religious or cultural
i nportance, the Federal |and nanager shall seek to identify all Indian
tri bes having aboriginal or historic ties to the | ands under the Federal
| and nanager's jurisdiction and seek to determ ne, fromthe chi ef
executive officer or other designated official of any such tribe, the
| ocation and nature of specific sites of religious or cultural
i nportance so that such infornation may be on file for | and nanagenent
purposes. Information on sites eligible for or included in the National
Regi ster of Historic Places may be withheld from public disclosure
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(2) If the Federal |and nmanager becones aware of a Native American
group that is not an Indian tribe as defined in this part but has
aboriginal or historic ties to public |ands under the Federal |and
manager's jurisdiction, the Federal |and manager nay seek to comrunicate
with official representatives of that group to obtain information on
sites they may consider to be of religious or cultural inportance.

(3) The Federal |and nmanager nmay enter into agreenent with any
Indian tribe or other Native American group for determ ning |ocations
for which such tribe or group wishes to receive notice under this
secti on.

(4) The Federal |and manager should also seek to determne, in
consultation with official representatives of Indian tribes or other
Native American groups, what circunmstances should be the subject of
special notification to the tribe or group after a permt has been
i ssued. Circunstances calling for notification mght include the
di scovery of human remains. Wen circunstances for special notification
have been determ ned by the Federa
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| and nanager, the Federal |and manager will include a requirenent in the
terms and conditions of permts, under Sec. 7.9(c), for permttees to
notify the Federal |and manger imedi ately upon the occurrence of such
circunstances. Following the pernittee's notification, the Federal |and

manager will notify and consult with the tribe or group as appropriate.
In cases involving Native Anerican human remains and other " “cultura
itens'', as defined by NAGPRA, the Federal |and manager is referred to

NAGPRA and its inplenenting regul ations.
[49 FR 1027, Jan. 6, 1984, as anended at 60 FR 5260, 5261, Jan. 26,
1995]

Sec. 7.8 |Issuance of pernits.

(a) The Federal |and nanager may issue a permt, for a specified
period of tine appropriate to the work to be conducted, upon deternining
t hat :

(1) The applicant is appropriately qualified, as evidenced by
trai ning, education, and/or experience, and possesses denonstrable
conpetence in archaeol ogi cal theory and nethods, and in collecting,
handl i ng, anal yzi ng, eval uating, and reporting archaeol ogi cal data,
relative to the type and scope of the work proposed, and al so neets the
foll owing mninmumqualifications:

(i) A graduate degree in anthropol ogy or archaeol ogy, or equival ent
trai ni ng and experience;

(ii) The denonstrated ability to plan, equip, staff, organize, and
supervise activity of the type and scope proposed;

(i1i) The denonstrated ability to carry research to conpletion, as
evidenced by tinmely conpletion of theses, research reports, or simlar
docunent s;

(iv) Conpletion of at |east 16 nonths of professional experience
and/ or specialized training in archaeol ogical field, |aboratory, or
library research, adm nistration, or managenent, including at |east 4
nont hs experience and/or specialized training in the kind of activity
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(v) Applicants proposing to engage in historical archaeol ogy shoul d
have had at | east one year of experience in research concerning
ar chaeol ogi cal resources of the historic period. Applicants proposing to
engage in prehistoric archaeol ogy should have had at |east one year of
experience in research concerning archaeol ogi cal resources of the
prehi storic period.

(2) The proposed work is to be undertaken for the purpose of
furthering archaeol ogi cal know edge in the public interest, which may
i ncl ude but need not be limted to, scientific or scholarly research
and preservation of archaeol ogi cal data;

(3) The proposed work, including time, scope, |location, and purpose,
is not inconsistent with any nanagenent plan or established policy,
obj ectives, or requirenents applicable to the managenent of the public
| ands concer ned;

(4) Where the proposed work consists of archael ogi cal survey and/ or
data recovery undertaken in accordance with other approved uses of the
public lands or Indian | ands, and the proposed work has been agreed to
inwiting by the Federal |and manager pursuant to section 106 of the
National Historic Preservation Act (16 U S. C. 470f), paragraphs (a)(2)
and (a)(3) shall be deened satisfied by the prior approval

(5) Witten consent has been obtained, for work proposed on I|ndian
| ands, fromthe Indian | andowner and the Indian tribe having
jurisdiction over such | ands;

(6) Evidence is submitted to the Federal |and manager that any
uni versity, nmuseum or other scientific or educational institution
proposed in the application as the repository possesses adequate
curatorial capability for safeguarding and preserving the archaeol ogi ca
resources and all associated records; and

(7) The applicant has certified that, not later than 90 days after
the date the final report is subnmtted to the Federal |and manager, the
following will be delivered to the appropriate official of the approved
uni versity, nmuseum or other scientific or educational institution,
whi ch shall be nanmed in the permt:

(1) Al artifacts, sanples, collections, and copies of records,
dat a, phot ographs, and other docunents resulting fromwork conducted
under the requested permt where the pernmit is for the excavation and/or
removal of archaeol ogical resources from public |ands.

[[ Page 176]]

(ii) Al artifacts, sanples and coll ections resulting from work
under the requested permt for which the custody or disposition is not
undert aken by the Indian owners, and copies of records, data,
phot ographs, and ot her docunents resulting fromwork conducted under the
requested permt, where the permt is for the excavation and/or renoval
of archaeol ogi cal resources from I ndian | ands.

(b) When the area of the proposed work would cross jurisdictiona
boundaries, so that permt applications nust be submitted to nore than
one Federal |and manager, the Federal |and nanagers shall coordinate the
revi ew and eval uati on of applications and the issuance of permts.

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16, 1984]

Sec. 7.9 Terns and conditions of permts.
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(1) The nature and extent of work allowed and required under the
permt, including the time, duration, scope, |ocation, and purpose of
t he work;

(2) The nane of the individual (s) responsible for conducting the
work and, if different, the name of the individual (s) responsible for
carrying out the terns and conditions of the permt;

(3) The nane of any university, nmuseum or other scientific or
educational insitutions in which any collected naterials and data shall
be deposited; and

(4) Reporting requirenents.

(b) The Federal |and manager nay specify such terns and conditions
as deened necessary, consistent with this part, to protect public safety
and ot her val ues and/or resources, to secure work areas, to safeguard
other legitinate land uses, and to limt activities incidental to work
aut hori zed under a permt.

(c) The Federal |and nmanager shall include in pernmts issued for
ar chaeol ogi cal work on Indian | ands such ternms and conditions as nay be
requested by the Indian | andowner and the Indian tribe having
jurisdiction over the Iands, and for archaeol ogi cal work on public |ands
shall include such ternms and conditions as nay have been devel oped
pursuant to Sec. 7.7.

(d) Initiation of work or other activities under the authority of a
permt signifies the permttee's acceptance of the terns and conditions
of the permt.

(e) The pernmittee shall not be released fromrequirenents of a
permt until all outstanding obligations have been satisfied, whether or
not the termof the permt has expired.

(f) The permttee may request that the Federal |and nanager extend
or nodify a permt.

(g) The pernmittee's performance under any pernit issued for a period
greater than 1 year shall be subject to review by the Federal I|and
manager, at |east annually.

Sec. 7.10 Suspension and revocation of permts.

(a) Suspension or revocation for cause. (1) The Federal |and manager
may suspend a permt issued pursuant to this part upon determ ning that
the permittee has failed to neet any of the ternms and conditions of the
permt or has violated any prohibition of the Act or Sec. 7.4. The
Federal |and manager shall provide witten notice to the permttee of
t he suspension, the cause thereof, and the requirenents which nmust be
met before the suspension will be renobved.

(2) The Federal |and nanager may revoke a pernit upon assessnent of
a civil penalty under Sec. 7.15 upon the permittee's conviction under
section 6 of the Act, or upon determning that the pernittee has failed
after notice under this section to correct the situation which led to
suspensi on of the permt.

(b) Suspension or revocation for nmanagenent purposes. The Federa
| and nanager mmy suspend or revoke a pernit, without liability to the
United States, its agents, or enployees, when continuation of work under
the permt would be in conflict with managenent requirenents not in
effect when the permt was issued. The Federal |and nanager shal
provide witten notice to the permttee stating the nature of and basis
for the suspension or revocation.

http://www.nps.gov/history/local-law/43cfr7.htm (11 of 24)26/11/2009 10:53:46



Protection Oflﬁléaeg‘%ﬁl Bsgﬁg%r(g&gs}?pavide national legislations, hyperlinks and explanatory notes (if any), UNESCO does not guarantee their accuracy, nor their up-dating on
this web site, and is not liable for any incorrect information. COPYRIGHT: All rights reserved.This information may be used only for research, educational, legal and non-

[ 49 FR 102 71 Jan. G),mmelo'glngoseﬂg’th pRoersua’m oflyélfico q_LBJ,raI "T%%PWS Database as the source (© UNESCO).
[[Page 177]]
Sec. 7.11 Appeals relating to permts.

Any affected person may appeal permit issuance, denial of permt
i ssuance, suspension, revocation, and ternms and conditions of a permt
t hrough existing adnini strative appeal procedures, or through procedures
whi ch may be established by the Federal |and rmanager pursuant to section
10(b) of the Act and this part.

Sec. 7.12 Relationship to section 106 of the National Hi storic
Preservati on Act.

| ssuance of a permit in accordance with the Act and this part does
not constitute an undertaking requiring conpliance with section 106 of
the Act of COctober 15, 1966 (16 U. S.C. 470f). However, the nere issuance
of such a pernmt does not excuse the Federal |and manager from
conmpliance with section 106 where ot herw se required.

Sec. 7.13 Custody of archaeol ogi cal resources.

(a) Archaeol ogi cal resources excavated or rempved fromthe public
| ands remain the property of the United States.

(b) Archaeol ogi cal resources excavated or renpoved from I ndian | ands
remain the property of the Indian or Indian tribe having rights of
owner shi p over such resources.

(c) The Secretary of the Interior may pronul gate regul ations
provi ding for the exchange of archaeol ogical resources anong suitable
uni versities, nmuseuns, or other scientific or educational institutions,
for the ultimate disposition of archaeol ogi cal resources, and for
standards by whi ch archaeol ogi cal resources shall be preserved and
mai nt ai ned, when such resources have been excavated or renpved from
public lands and | ndian | ands.

(d) In the absence of regulations referenced in paragraph (c) of
this section, the Federal |and manager nay provide for the exchange of
ar chaeol ogi cal resources anong suitable universities, nuseuns, or other
scientific or educational institutions, when such resources have been
excavated or renmoved from public |ands under the authority of a permt
i ssued by the Federal |and manager.

(e) Notwi thstanding the provisions of paragraphs (a) through (d) of
this section, the Federal |and rmanager will follow the procedures
required by NAGPRA and its inplenmenting regulations for determning the
di sposition of Native Anerican human remains and other "~ “cultura
itens'', as defined by NAGPRA, that have been excavated, renoved, or
di scovered on public | ands.

[49 FR 1027, Jan. 6, 1984, as anmended at 60 FR 5260, 5261, Jan. 26,
1995]

Sec. 7.14 Deternination of archaeol ogical or comrercial value and cost
of restoration and repair.

(a) Archaeol ogi cal value. For purposes of this part, the
ar chaeol ogi cal val ue of any archaeol ogi cal resource involved in a
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a permt issued pursuant to this part shall be the value of the

i nformati on associated with the archaeol ogi cal resource. This val ue
shall be appraised in terns of the costs of the retrieval of the
scientific informati on which woul d have been obtainable prior to the
violation. These costs may include, but need not be limted to, the cost
of preparing a research design, conducting field work, carrying out

| aboratory anal ysis, and preparing reports as would be necessary to
realize the information potential.

(b) Commercial value. For purposes of this part, the commercia
val ue of any archaeol ogi cal resource involved in a violation of the
prohibitions in Sec. 7.4 of this part or conditions of a permt issued
pursuant to this part shall be its fair market value. Were the
violation has resulted in danage to the archaeol ogi cal resource, the
fair market val ue should be determ ned using the condition of the
archaeol ogi cal resource prior to the violation, to the extent that its
prior condition can be ascertai ned.

(c) Cost of restoration and repair. For purposes of this part, the
cost of restoration and repair of archaeol ogi cal resources damaged as a
result of a violation of prohibitions or conditions pursuant to this
part, shall be the sumof the costs already incurred for energency
restoration or repair work, plus those costs projected to be necessary
to conplete restoration and repair, which

[[ Page 178]]

may include, but need not be |limted to, the costs of the follow ng:

(1) Reconstruction of the archaeol ogi cal resource;

(2) Stabilization of the archaeol ogical resource,

(3) Gound contour reconstruction and surface stabilization

(4) Research necessary to carry out reconstruction or stabilization;

(5) Physical barriers or other protective devices, necessitated by
t he di sturbance of the archaeological resource, to protect it from
further disturbance;

(6) Exam nation and anal ysis of the archaeol ogi cal resource
i ncl udi ng recordi ng remai ni ng ar chaeol ogi cal information, where
necessitated by disturbance, in order to sal vage renmining val ues which
cannot be ot herw se conserved;

(7) Reinternment of human renmains in accordance with religious custom
and State, local, or tribal law, where appropriate, as deternm ned by the
Federal |and nmanager.

(8) Preparation of reports relating to any of the above activities.

Sec. 7.15 Assessnent of civil penalties.

(a) The Federal |and nmanager nmay assess a civil penalty against any
person who has viol ated any prohibition contained in Sec. 7.4 or who has
violated any termor condition included in a pernmit issued in accordance
with the Act and this part.

(b) Notice of violation. The Federal |and manager shall serve a
notice of violation upon any person believed to be subject to a civil
penalty, either in person or by registered or certified mail (return
recei pt requested). The Federal |and manager shall include in the
noti ce:

(1) A concise statenent of the facts believed to show a violation

http://www.nps.gov/history/local-law/43cfr7.htm (13 of 24)26/11/2009 10:53:46



Protection Oflﬁléaeg‘%ﬁl Bg‘ﬁé‘%ﬁﬁé?gs%%de national legislations, hyperlinks and explanatory notes (if any), UNESCO does not guarantee their accuracy, nor their up-dating on
this web site, and is not liable for any incorrect information. COPYRIGHT: All rights reserved.This information may be used only for research, educational, legal and non-

(2) A specifi c fEfgrente g e recii eSO E) Heire PR PE PHF te seifee © gNEECO):
permt issued pursuant to this part allegedly violated;

(3) The ampunt of penalty proposed to be assessed, including any
initial proposal to mitigate or remit where appropriate, or a statenent
that notice of a proposed penalty anobunt will be served after the
damages associated with the alleged violation have been ascertai ned;

(4) Notification of the right to file a petition for relief pursuant
to paragraph (d) of this section, or to await the Federal |and manager's
noti ce of assessnent, and to request a hearing in accordance with
par agraph (g) of this section. The notice shall also informthe person
of the right to seek judicial review of any final adm nistrative
deci si on assessing a civil penalty.

(c) The person served with a notice of violation shall have 45
cal endar days fromthe date of its service (or the date of service of a
proposed penalty anount, if later) in which to respond. During this tine
t he person nay:

(1) Seek informal discussions with the Federal |and manager;

(2) File a petition for relief in accordance wi th paragraph (d) of
this section;

(3) Take no action and await the Federal |and manager's notice of
assessnent;

(4) Accept in witing or by paynent the proposed penalty, or any
mtigation or renission offered in the notice. Acceptance of the
proposed penalty or mtigation or rem ssion shall be deened a waiver of
the notice of assessment and of the right to request a hearing under
paragraph (g) of this section.

(d) Petition for relief. The person served with a notice of
violation may request that no penalty be assessed or that the ampunt be
reduced, by filing a petition for relief with the Federal |and manager
wi thin 45 cal endar days of the date of service of the notice of
violation (or of a proposed penalty anmount, if later). The petition
shall be in witing and signed by the person served with the notice of
violation. If the person is a corporation, the petition nust be signed
by an officer authorized to sign such docunents. The petition shall set
forth in full the legal or factual basis for the requested relief.

(e) Assessnent of penalty. (1) The Federal |and manager shall assess
a civil penalty upon expiration of the period for filing a petition for
relief, upon conpletion of review of any petition filed, or upon
conpl etion of informal discussions, whichever is later.

(2) The Federal |and manager shall take into consideration all
avai | abl e

[[ Page 179]]

i nformation, including information provided pursuant to paragraphs (c)
and (d) of this section or furnished upon further request by the Federa
| and nanager.

(3) If the facts warrant a conclusion that no violation has
occurred, the Federal |and manager shall so notify the person served
with a notice of violation, and no penalty shall be assessed.

(4) Where the facts warrant a conclusion that a violation has
occurred, the Federal |and manager shall determ ne a penalty amount in
accordance with Sec. 7.16.

(f) Notice of assessnment. The Federal |and manager shall notify the
person served with a notice of violation of the penalty anbunt assessed
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registered or certified mail (return receipt requested). The Federal
| and nanager shall include in the notice of assessnent:

(1) The facts and conclusions fromwhich it was deternined that a
violation did occur

(2) The basis in Sec. 7.16 for deternining the penalty anount
assessed and/or any offer to mtigate or remt the penalty; and

(3) Notification of the right to request a hearing, including the
procedures to be followed, and to seek judicial review of any final
adm ni strative deci sion assessing a civil penalty.

(g) Hearings. (1) Except where the right to request a hearing is
deened to have been wai ved as provided in paragraph (c)(4) of this
section, the person served with a notice of assessnment may file a
written request for a hearing with the adjudicatory body specified in
the notice. The person shall enclose with the request for hearing a copy
of the notice of assessnent, and shall deliver the request as specified
in the notice of assessnent, personally or by registered or certified
mail (return recei pt requested).

(2) Failure to deliver a witten request for a hearing within 45
days of the date of service of the notice of assessnent shall be deened
a waiver of the right to a hearing.

(3) Any hearing conducted pursuant to this section shall be held in
accordance with 5 U S.C. 554. In any such hearing, the anount of civil
penalty assessed shall be determ ned in accordance with this part, and
shall not be limted by the amount assessed by the Federal |and manager
under paragraph (f) of this section or any offer of mtigation or
rem ssion made by the Federal |and nmanager

(h) Final adm nistrative decision. (1) Wiere the person served with
a notice of violation has accepted the penalty pursuant to paragraph
(c)(4) of this section, the notice of violation shall constitute the
final adm nistrative deci sion

(2) Were the person served with a notice of assessnent has not
filed a tinely request for a hearing pursuant to paragraph (g)(1) of
this section, the notice of assessnent shall constitute the final
adm ni strative deci sion;

(3) Where the person served with a notice of assessnent has filed a
tinmely request for a hearing pursuant to paragraph (g)(1) of this
section, the decision resulting fromthe hearing or any applicable
adm ni strative appeal therefromshall constitute the fina
adm ni strative deci sion.

(1) Paynment of penalty. (1) The person assessed a civil penalty
shal | have 45 cal endar days fromthe date of issuance of the final
admini strative decision in which to nake full paynent of the penalty
assessed, unless a tinely request for appeal has been filed with a U S.
District Court as provided in section 7(b)(1) of the Act.

(2) Upon failure to pay the penalty, the Federal |and manager may
request the Attorney General to institute a civil action to collect the
penalty in a US. District Court for any district in which the person
assessed a civil penalty is found, resides, or transacts business. Were
the Federal |and nanager is not represented by the Attorney Ceneral, a
civil action may be initiated directly by the Federal |and nmanager.

(j) G her renedies not waived. Assessnment of a penalty under this
section shall not be deenmed a waiver of the right to pursue other
avail abl e I egal or adm nistrative renedies.
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(a) Maxi mum anmount of penalty. (1) Wiere the person being assessed a
civil
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penalty has not committed any previous violation of any prohibition in
Sec. 7.4 or of any termor condition included in a permt issued
pursuant to this part, the maxi num anmount of the penalty shall be the
full cost of restoration and repair of archaeol ogi cal resources damaged
pl us the archaeol ogi cal or conmercial val ue of archaeol ogi cal resources
destroyed or not recovered.

(2) Where the person being assessed a civil penalty has conmitted
any previous violation of any prohibition in Sec. 7.4 or of any term or
condition included in a permt issued pursuant to this part, the maxi num
anount of the penalty shall be double the cost of restoration and repair
pl us doubl e the archaeol ogi cal or conmercial val ue of archaeol ogi ca
resources destroyed or not recovered.

(3) Violations limted to the renoval of arrowheads |ocated on the
surface of the ground shall not be subject to the penalties prescribed
in this section.

(b) Determination of penalty amount, mitigation, and renission. The
Federal |and nmanager nmay assess a penalty anmount |ess than the maxi mum
anount of penalty and may offer to mitigate or renmit the penalty.

(1) Deternination of the penalty anobunt and/or a proposal to
mtigate or remt the penalty nay be based upon any of the follow ng
factors:

(1) Agreenent by the person being assessed a civil penalty to return
to the Federal |and nmanager archaeol ogi cal resources renoved from public
| ands or I ndi an | ands;

(ii1) Agreenent by the person being assessed a civil penalty to
assi st the Federal |and manager in activity to preserve, restore, or
otherwi se contribute to the protection and study of archaeol ogi cal
resources on public [ands or Indian | ands;

(iii) Agreenment by the person being assessed a civil penalty to
provi de information which will assist in the detection, prevention, or
prosecution of violations of the Act or this part;

(iv) Denonstration of hardship or inability to pay, provided that
this factor shall only be considered when the person being assessed a
civil penalty has not been found to have previously violated the
regulations in this part;

(v) Determ nation that the person being assessed a civil penalty did
not willfully conmit the violation;

(vi) Determ nation that the proposed penalty would constitute
excessi ve puni shnent under the circunstances;

(vii) Determnation of other mtigating circunstances appropriate to
consideration in reaching a fair and expeditious assessnent.

(2) When the penalty is for a violation on Indian | ands, the Federal
| and nanager shall consult with and consider the interests of the Indian
| andowner and the Indian tribe having jurisdiction over the Indian |ands
prior to proposing to mtigate or remt the penalty.

(3) When the penalty is for a violation which may have had an effect
on a known Indian tribal religious or cultural site on public |ands, the
Federal |and manager should consult with and consider the interests of
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penal ty.
[49 FR 1027, Jan. 6, 1984, as anended at 52 FR 47721, Dec. 16, 1987]

Sec. 7.17 Oher penalties and rewards.

(a) Section 6 of the Act contains crimnal prohibitions and
provisions for crimnal penalties. Section 8(b) of the Act provides that
ar chaeol ogi cal resources, vehicles, or equiprment involved in a violation
may be subject to forfeiture.

(b) Section 8(a) of the Act provides for rewards to be nmade to
persons who furnish information which | eads to conviction for a crimna
violation or to assessnent of a civil penalty. The Federal |and manager
may certify to the Secretary of the Treasury that a person is eligible
to receive paynent. O ficers and enpl oyees of Federal, State, or |oca
governnent who furnish information or render service in the performance
of their official duties, and persons who have provided informtion
under Sec. 7.16(b)(1)(iii) shall not be certified eligible to receive
paynent of rewards.

(c) In cases involving Indian lands, all civil penalty nonies and
any itemforfeited under the provisions of this section shall be
transferred to the appropriate Indian or Indian tribe.

[[ Page 181]]
Sec. 7.18 Confidentiality of archaeol ogical resource informtion.

(a) The Federal |and nmanager shall not make available to the public,
under subchapter Il of chapter 5 of title 5 of the United States Code or
any other provision of law, information concerning the nature and
| ocation of any archaeol ogi cal resource, with the foll ow ng exceptions:

(1) The Federal |and manager may nmake information avail abl e,
provided that the disclosure will further the purposes of the Act and
this part, or the Act of June 27, 1960, as anended (16 U S.C 469
t hrough 469c), wi thout risking harmto the archaeol ogical resource or to
the site in which it is |ocated.

(2) The Federal |and manager shall make information avail able, when
the Governor of any State has submitted to the Federal |and nmanager a
written request for information, concerning the archaeol ogi cal resources
within the requesting Governor's State, provided that the request
i ncl udes:

(i) The specific archaeol ogi cal resource or area about which
i nformation is sought;

(1i) The purpose for which the information is sought; and

(iii) The Governor's witten commtnment to adequately protect the
confidentiality of the information.

(b) [Reserved]

[49 FR 1027, Jan. 6, 1984; 49 FR 5923, Feb. 16, 1984]

Sec. 7.19 Report.
(a) Each Federal |and manager, when requested by the Secretary of
the Interior, will submt such information as is necessary to enable the

Secretary to conply with section 13 of the Act and conprehensively
report on activities carried out under provisions of the Act.
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conprehensive report, submtted to the Conmttee on Interior and Insul ar
Affairs of the United States House of Representatives and to the
Comrittee on Energy and Natural Resources of the United States Senate
under section 13 of the Act, information on public awareness prograns
subnitted by each Federal |and manager under Sec. 7.20(b). Such
submttal wll fulfill the Federal |and manager's responsibility under
section 10(c) of the Act to report on public awareness prograns.

(c) The conprehensive report by the Secretary of the Interior also

wi Il include information on the activities carried out under section 14
of the Act. Each Federal |and nanager, when requested by the Secretary,
will submit any avail able information on surveys and schedul es and

suspected violations in order to enable the Secretary to sunmarize in
t he conprehensive report actions taken pursuant to section 14 of the
Act .

[60 FR 5260, 5261, Jan. 26, 1995]

Sec. 7.20 Public awareness prograns.

(a) Each Federal |and manager will establish a programto increase
publi c awareness of the need to protect inportant archaeol ogica
resources |l ocated on public and Indian | ands. Educational activities
requi red by section 10(c) of the Act should be incorporated into other
current agency public education and interpretation prograns where
appropri ate.

(b) Each Federal |and manager annually will subnmit to the Secretary
of the Interior the relevant information on public awareness activities
required by section 10(c) of the Act for inclusion in the conprehensive
report on activities required by section 13 of the Act.

[60 FR 5260, 5261, Jan. 26, 1995]

Sec. 7.21 Surveys and schedul es.

(a) The Secretaries of the Interior, Agriculture, and Defense and
t he Chairman of the Board of the Tennessee Valley Authority will devel op
pl ans for surveying | ands under each agency's control to determ ne the
nat ure and extent of archaeol ogi cal resources pursuant to section 14(a)
of the Act. Such activities should be consistent with Federal agency
pl anni ng policies and other historic preservation program
responsibilities required by 16 U S.C. 470 et seq. Survey plans prepared
under this section will be designed to comply with the purpose of the
Act regarding the protection of archaeol ogi cal resources.

(b) The Secretaries of the Interior, Agriculture, and Defense and
t he
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Chai rman of the Tennessee Valley Authority will prepare schedul es for
surveying | ands under each agency's control that are likely to contain
the nost scientifically valuabl e archaeol ogi cal resources pursuant to
section 14(b) of the Act. Such schedules will be devel oped based on
obj ectives and information identified in survey plans described in
paragraph (a) of this section and inplenmented systematically to cover
areas where the nost scientifically val uabl e archaeol ogi cal resources
are likely to exist.
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t hrough (b) of this section is provided by the Secretary of the
Interior's Standards and Cuidelines for Archeology and Historic
Preservation.

(d) G her Federal |and nmanagi ng agenci es are encouraged to devel op
pl ans for surveying | ands under their jurisdictions and prepare
schedul es for surveying to inprove protection and managenent of
ar chaeol ogi cal resources.

(e) The Secretaries of the Interior, Agriculture, and Defense and
the Chairman of the Tennessee Valley Authority will develop a systemfor
docunenting and reporting suspected viol ations of the various provisions
of the Act. This systemwll reference a set of procedures for use by
of ficers, enployees, or agents of Federal agencies to assist themin
recogni zi ng viol ati ons, docunenting rel evant evidence, and reporting
assenbled information to the appropriate authorities. Mthods enpl oyed
to docunent and report such violations should be conpatible with
exi sting agency reporting systenms for docunenting violations of other
appropri ate Federal statutes and regulations. Sumrary information to be
included in the Secretary's conprehensive report will be based upon the
syst em devel oped by each Federal |and manager for docunenting suspected
vi ol ati ons.

[60 FR 5260, 5261, Jan. 26, 1995]

Subpart B--Departnment of the Interior Supplenental Regulations
Source: 52 FR 9168, Mar. 23, 1987, unl ess otherw se noted.
Sec. 7.31 Scope and authority.

The regul ations in this subpart are pronul gated pursuant to section
10(b) of the Archaeol ogi cal Resources Protection Act of 1979 (16 U S. C
470ii), which requires agencies to develop rules and regul ations for
carrying out the purposes of the Act, consistent with the uniform
regul ations issued pursuant to section 10(a) of the Act (subpart A of
this part).

Sec. 7.32 Supplenental definitions.

For purposes of this subpart, the following definitions will be
used:

(a) Site of religious or cultural inportance nmeans, for purposes of
Sec. 7.7 of this part, a location which has traditionally been
considered inportant by an Indian tribe because of a religious event
whi ch happened there; because it contains specific natural products
which are of religious or cultural inportance; because it is believed to
the be dwelling place of, the enbodinent of, or a place conducive to
comuni cation with spiritual beings; because it contains el enents of
life-cycle rituals, such as burials and associated naterials; or because
it has other specific and continuing significance in Indian religion or
cul ture.

(b) Allotted | ands nmeans | ands granted to Indian individuals by the
United States and held in trust for those individuals by the United
St at es.

Sec. 7.33 Determination of |oss or absence of archaeol ogical interest.
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(a) Under certain circunstances, a Federal |and nmanager may
determ ne, pursuant to Sec. 7.3(a)(5) of this part, that certain
material remains are not or are no | onger of archaeol ogical interest,
and therefore are not to be considered archaeol ogi cal resources under
this part.

(b) The Federal |and manager nmay meke such a determnation if he/she
finds that the material remains are not capable of providing scientific
or humani sti c understandi ngs of past human behavi or, cultural
adaptation, and rel ated topics.

(c) Prior to making a determnation that material remains are not or
are no | onger archaeol ogi cal resources, the Federal |and manager shal
ensure that

[[ Page 183]]

the followi ng procedures are conpl et ed:

(1) A professional archaeol ogi cal evaluation of nmaterial remains and
simlar materials within the area under consideration shall be
conpl eted, consistent with the Secretary of the Interior's Standards and
Qui delines for Archeology and Historic Preservation (48 FR 44716, Sept.
29, 1983) and with 36 CFR parts 60, 63, and 65.

(2) The principal bureau archaeol ogist or, in the absence of a
princi pal bureau archaeol ogi st, the Departnent Consulting Archeol ogist,
shal | establish whether the material renmains under consideration
contribute to scientific or humani stic understandi ngs of past hunman
behavi or, cultural adaptation and related topics. The principal bureau
ar chaeol ogi st or the Departnent Consulting Archeol ogist, as appropriate,
shall make a recomrendation to the Federal |and manager concerning these
mat eri al remains.

(d) The Federal |and nanager shall make the deternination based upon
the facts established by and the reconmendati on of the principal bureau
archaeol ogi st or the Departnental Consulting Archeol ogist, as
appropriate, and shall fully docunent the basis therefor, including
consultation with Indian tribes for determ nations regarding sites of
religious or cultural inportance.

(e) The Federal |and manager shall make public notice of the
determination and its limtations, including any permtting requirements
for activities associated with the materials determ ned not to be
archaeol ogi cal resources for purposes of this part.

(f) Any interested individual may request in witing that the
Department al Consul ting Archeol ogi st review any final deternination by
the Federal |and nanager that certain remains, are not, or are no
| onger, archaeol ogi cal resources. Two (2) copies of the request should
be sent to the Departnmental Consulting Archeol ogi st, National Park
Service, P.O Box 37127, Washi ngton, DC 20013-7127, and shoul d docunent
why the requestor disagrees with the determ nation of the Federal |and
manager. The Departnmental Consulting Archeol ogi st shall review the
request, and, if appropriate, shall review the Federal |and nanager's
deternination and its supporting docunentation. Based on this review,

t he Departnental Consulting Archeol ogi st shall prepare a final

prof essi onal recomendation, and shall transmit the recomendati on and
the basis therefor to the head of the bureau for further consideration
within 60 days of the receipt of the request.

(g) Any determ nation made pursuant to this section shall in no way
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| aws or regul ations.

Sec. 7.34 Procedural information for securing permts.

I nformati on about procedures to secure a pernit to excavate or
remove archaeol ogi cal resources frompublic | ands or Indian | ands can be
obtained fromthe appropriate Indian tribal authorities, the Federa
| and nanager of the bureau that adm nisters the specific area of the
public lands or Indian |lands for which a permt is desired, or fromthe
state, regional, or national office of that bureau

Sec. 7.35 Permtting procedures for Indian |ands.

(a) If the lands involved in a permt application are Indian |ands,
the consent of the appropriate Indian tribal authority or individua
I ndian | andowner is required by the Act and these regul ations.

(b) When Indian tribal |lands are involved in an application for a
permt or a request for extension or nodification of a permt, the
consent of the Indian tribal government nust be obtained. For Indian
allotted | ands outside reservation boundaries, consent fromonly the
i ndi vi dual | andowner is needed. When nultiple-owner allotted |ands are
i nvol ved, consent by nore than 50 percent of the ownership interest is
sufficient. For Indian allotted |ands within reservation boundari es,
consent nust be obtained fromthe Indian tribal governnent and the
i ndi vi dual | andowner(s).

(c) The applicant should consult with the Bureau of Indian Affairs
concerni ng procedures for obtaining consent
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fromthe appropriate Indian tribal authorities and submt the permt
application to the area office of the Bureau of Indian Affairs that is
responsi ble for the adninistration of the Iands in question. The Bureau
of Indian Affairs shall insure that consultation with the appropriate
Indian tribal authority or individual Indian |andowner regarding terns
and conditions of the permt occurs prior to detailed evaluation of the
application. Permts shall include ternms and conditions requested by the
Indian tribe or Indian | andowner pursuant to Sec. 7.9 of this part.

(d) The issuance of a pernit under this part does not renove the
requi rement for any other permt required by Indian tribal |aw

Sec. 7.36 Permt reviews and disputes.

(a) Any affected person disputing the decision of a Federal |and
manager wWith respect to the issuance or denial of a permt, the
inclusion of specific ternms and conditions in a permt, or the
nmodi fi cation, suspension, or revocation of a pernmit may request the
Federal |and manager to review the di sputed decision and may request a
conference to discuss the decision and its basis.

(b) The disputant, if unsatisfied with the outconme of the review or
conference, may request that the decision be reviewed by the head of the
bur eau i nvol ved.

(c) Any disputant unsatisified with the higher |evel review and
desiring to appeal the decision, pursuant to Sec. 7.11 of this part,
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exi stence of published bureau appeal procedures. In the absence of
publ i shed bureau appeal procedures, the review by the head of the bureau
involved will constitute the final decision

(d) Any affected person may request a review by the Departnenta
Consul ti ng Archeol ogi st of any professional issues involved in a bureau
perm tting decision, such as professional qualifications, research
desi gn, or other professional archaeol ogical matters. The Depart nment al
Consul ti ng Archeol ogi st shall nake a final professional recommendation
to the head of the bureau involved. The head of the bureau involved wll
consi der the recommendation, but may reject it, in whole or in part, for
good cause. This request should be in witing, and should state the
reasons for the request. See Sec. 7.33(f) for the address of the
Departmental Consul ting Archeol ogi st.

Sec. 7.37 CGivil penalty hearings procedures.

(a) Requests for hearings. Any person wishing to request a hearing
on a notice of assessnment of civil penalty, pursuant to Sec. 7.15(g) of
this part, may file a witten, dated request for a hearing with the
Hearing Division, Ofice of Hearings and Appeals, U S. Departnent of the
Interior, 4015 WIson Boul evard, Arlington, Virginia 22203-1923. The
respondent shall enclose a copy of the notice of violation and the
noti ce of assessnent. The request shall state the relief sought, the
basis for challenging the facts used as the basis for charging the
violation and fixing the assessnent, and respondent's preference as to
the place and date for a hearing. A copy of the request shall be served
upon the Solicitor of the Departnment of the Interior personally or by
registered or certified mail (return receipt requested), at the address
specified in the notice of assessnent. Hearings shall be conducted in
accordance with 43 CFR part 4, subparts A and B.

(b) Waiver of right to a hearing. Failure to file a witten request
for a hearing within 45 days of the date of service of a notice of
assessnent shall be deened a waiver of the right to a hearing.

(c) Commencenent of hearing procedures. Upon receipt of a request
for a hearing, the Hearing Division shall assign an adninistrative | aw
judge to the case. Notice of assignnment shall be given pronptly to the
parties, and thereafter, all pleadings, papers, and other documents in
the proceeding shall be filed directly with the adninistrative | aw
judge, with copies served on the opposing party.

(d) Appearance and practice. (1) Subject to the provisions of 43 CFR
1.3, the respondent may appear in person, by representative, or by
counsel, and may participate fully in those proceedings. |If respondent
fails to appear and the adm nistrative |aw judge determ nes
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such failure is without good cause, the administrative |aw judge nmay, in
hi s/ her discretion, determne that such failure shall constitute a

wai ver of the right to a hearing and consent to the making of a decision
on the record nmade at the hearing.

(2) Departnental counsel, designated by the Solicitor of the
Departnent, shall represent the Federal |and manager in the proceedings.
Upon notice to the Federal |and rmanager of the assignnent of an
adm nistrative law judge to the case, said counsel shall enter his/her
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petitions and correspondence exchanges by the Federal |and nmanager and
t he respondent pursuant to Sec. 7.15 of this part which shall becone
part of the hearing record. Thereafter, service upon the Federal |and
manager shall be nmade to his/her counsel.

(e) Hearing adnministration. (1) The adninistrative | aw judge shal
have all powers accorded by |aw and necessary to preside over the
parties and the proceedings and to nmake decisions in accordance with 5
U S.C. 554-557.

(2) The transcript of testinony, the exhibits, and all papers,
docunents and requests filed in the proceedings, shall constitute the
record for decision. The adninistrative |aw judge shall render a witten
deci si on upon the record, which shall set forth his/her findings of fact
and conclusions of |law, and the reasons and basis therefor, and an
assessnent of a penalty, if any.

(3) Unless a notice of appeal is filed in accordance w th paragraph
(f) of this section, the adninistrative | aw judge's decision shal
constitute the final adm nistrative determnation of the Secretary in
the matter and shall becone effective 30 cal endar days fromthe date of
thi s deci sion.

(4) In any such hearing, the anmpbunt of civil penalty assessed shal
be determined in accordance with this part, and shall not be limted by
the anmount assessed by the Federal |and manager under Sec. 7.15 of this
part or any offer of mtigation or rem ssion nade by the Federal | and
nmanager .

(f) Appeal. (1) Either the respondent or the Federal |and nanager
may appeal the decision of an administrative law judge by the filing of
a  Notice of Appeal'' with the Director, Ofice of Hearings and
Appeal s, U S. Departnent of the Interior, 4015 WIson Boul evard,
Arlington, Virginia 22203-1923, within 30 cal endar days of the date of
the adninistrative |aw judge's decision. Such notice shall be
acconpani ed by proof of service on the admnistrative |aw judge and the
opposi ng party.

(2) Upon receipt of such a notice, the Director, Ofice of Hearings
and Appeal s, shall appoint an ad hoc appeal s board to hear and deci de an
appeal . To the extent they are not inconsistent herewith, the provision
of the Departnent of Hearings and Appeals Procedures in 43 CFR part 4,
subparts A, B, and G shall apply to appeal proceedings under this
subpart. The decision of the board on the appeal shall be in witing and
shal | becone effective as the final adm nistrative determ nation of the
Secretary in the proceeding on the date it is rendered, unless otherw se
speci fied therein.

(g) Report service. Copies of decisions in civil penalty proceedings
instituted under the Act nmay be obtained by letter of request addressed
to the Director, Ofice of Hearings and Appeals, U S. Departnent of the
Interior, 4015 W/l son Boul evard, Arlington, Virginia 22203-1923. Fees
for this service shall be as established by the Director of that Ofice.

[ Code of Federal Regul ations]
[Title 43, Volune 1, Parts 1 to 999]
[ Revi sed as of COctober 1, 1997]
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