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INTRODUCTION


The awareness of the fact that the Brazilian cultural heritage is extremely diversified, and that many of its expressions are intangible in nature was already present in Mário de Andrade’s and in Luís da Câmara Cascudo’s ideas, since, as several other researchers, they left precious documentation on many of those expressions.  However, in the absence of a legal instrument capable of formalising the acknowledgment and the due preservation of those values, the universe of the Brazilian cultural heritage was limited to those assets that could be protected by their inclusion in the heritage.


With a view to resuming this issue, which had been so actively present in the activities of the National Centre for Cultural Reference, and later of the National Pro-Memória Foundation, both institutions headed by Aloísio Magalhães, in 1997, on the occasion of the celebration of the sixtieth anniversary of the Institute for the National Historical and Artistic Heritage – IPHAN, its 4th Regional Superintendence held a seminar that set forth recommendations aimed at the establishment of an institute for the Registry of  cultural assets of an intangible nature.


To this end, the Ministry of Culture established the Committee and the Working Group which, during almost two years of research, discussions and exchanges, presented a proposal for a legal instrument intended for the acknowledgment ,documentation  and for heightening the valuation of living cultural expressions of our culture that might be part of the Brazilian cultural heritage.


The reports, critiques and documents collected in this publication are aimed at publicising, for the benefit of specialists and of the public at large, a rich process of interdisciplinary work carried out in compliance with the most recent international recommendations.  This dossier has the further purpose of being a privileged source for consultation, since it contains indications on publications and documents produced on the subject in several countries worldwide.  For its assemblage and organisation, texts and documents have been selected that best illustrate the concerns, discussions and decisions, as well as the divergences that occurred during the activity and that refer to the successive versions of the proposal for the decree.  The dialogue with scholars and specialists in the different areas of knowledge involved with the issue of the preservation of the intangible heritage was permanent, and many criticisms and contributions were sent both to the Committee and to the Working Group.  All of them were invaluable and fundamental for the successful completion of this task.


Work, however, is but beginning.  The implementation of these proposals, with the practical enforcement of the new institute of the Registry and the creation of the National Programme of the Intangible Heritage will certainly improve the State’s action in this field, pointing out corrections and new paths that are currently unpredictable.  The only certainty is that we are on the right path.

Francisco Weffort

Minister of Culture

Final Report of the Activities of the Committee and of the Working Group on  Intangible Heritage

FINAL REPORT OF THE ACTIVITIES OF THE COMMITTEE AND OF THE WORKING GROUP ON  INTANGIBLE HERITAGE

INTRODUCTION


The concern as to the preservation and heightening the appreciation of the expressions of the so-called traditional and popular culture emerged more strongly on the international scene after the conclusion, among several countries, of the UNESCO Convention on the Safeguard of the World Cultural and Natural Heritage, in 1972.   As a matter of fact, this concern emerged as a reaction to the docment from some third-world countries, which defined the World Heritage solely in terms of real-estate and non-real estate property, architectural ensembles and urban or natural sites.  Led by Bolivia, those countries formally requested UNESCO to carry out studies in order to propose legal forms for the protection of expressions of traditional and popular culture as an important feature of the Cultural Heritage of Mankind.  The outcome of those studies was the “Recommendation on the Safeguard of Traditional and Popular Culture”, of 1989, a document that establishes the bases, to date, for preservation efforts related to what, more recently, has been  termed “immaterial cultural heritage”, or  “intangible cultural heritage”.  Although in the East, particularly in Japan, the protection of those expressions has been a reality since the 1950s, in the Western World the first such initiatives took place after that debate.


In Brazil, the acknowledgment of the role of popular expressions in the making of our cultural identity goes back to the 1930s, and is part of the context within which the National Historical and Artistic Heritage – IPHAN was created.  The registration of these cultural expressions is addressed in the draft prepared by Mário de Andrade, in 1936, for the institution’s statute, and although it has not been enforced for a long time, the idea was resumed in the 1970s by the National Centre for Cultural Reference, and later by the National Pro-Memória Foundation.  During that period, quite significant  activities were carried out which, in spite of their experimental and non-systematic nature, fostered an important reflection  on the issue, the main outcome being the sedimentation of a broader idea of cultural heritage.  This concept is substantiated in clause 215 and 216 of the Federal Constitution of 1988, which also established the need for creating “other forms of safeguard and preservation”, in addition to the institute of the inclusion in the heritage, for the forms of expression and the modes of creating, doing and living.


In Brazil, during the last six decades, the concern on the documentation of expressions related to traditional and popular culture was not restricted to IPHAN or to the domain of the material assets.  Several other institutions devoted themselves to the subject, amongst which we should highlight the National Centre for Folklore and Popular Culture, now linked to FUNARTE.  Originally within the framework of the National Committee for Folklore, established in 1947, this institution has since been carrying out   important work in the fields of conservation, preservation and in the dissemination of knowledge produced by and on popular culture, having also carried out  actions to support the conditions for the existence of those expressions.  It also maintains an extraordinary collection on the subject.  As a matter of fact, these institutions have been the real actors of a more permanent and systematic action in the documentation of these cultural assets.


In November 1997, thus resuming a historical discussion, IPHAN organised an international seminar in the city of Fortaleza aimed at discussing strategies and forms of protection for the intangible heritage.  During the event, Brazilian and international experiences regarding the redemption and heightening of the valuation of traditional and popular culture were presented and discussed.  In addition, the institutional action in this field, the legal instruments and administrative steps that might be proposed for their preservation were discussed,  particularly the concept of the  “cultural asset of an intangible nature”.  Sponsored by the 4th Regional Superintendence,  with the support of several local entities, the seminar produced a final document, the Charter of Fortaleza, which recommended a more in-depth discussion on the concept of intangible heritage and the development of studies aimed at the creation of a legal instrument in order to institute the “Registry” as its chief mode of preservation.


This recommendation was based upon previous experiences, such as the one presented at the seminar by Bahia’s anthropologist Ordep Serra who, while he was the Director of the Institute for the Artistic and Cultural Heritage of Bahia, developed a project for updating the state legislation on the preservation of the heritage, in which the institution of the “Special Registry” was proposed as an instrument for the preservation of intangible cultural assets. 1

Following those recommendations, in March 1998, the Minister of Culture established a committee aimed at preparing a proposal for the regulation of the safeguards regarding the intangible heritage, formed by Joaquim Falcão, Marcos Vilaça and Thomas Farkas, members of the Council for the Cultural Heritage, and of Eduardo Portella, President of the National Library.  The same act also established a Working Group  of technicians of IPHAN, FUNARTE and the Ministry of Culture, with a view to rendering technical aide services in the capacity of cinsultants for the Committee.  2  The Committee appointed Attorney José Paulo Cavalcanti Filho as Legal Counsellor.

DEVELOPMENT OF THE ACTIVITY


Within approximately sixteen months, the Working Group on  Intangible Heritage – GTPI carried out, upon a request from the Committee, a comprehensive survey on the Brazilian experience, as well as on international  recommendations,  experience and  legislation on  the matter. This information, gathered in two reference documents 3, allowed the group to characterise the current stage of the discussion on the protection of the intangible heritage in Brazil and abroad, to identify the most  recommended forms of support and heightening of the valuation and the main problems that occur in this sphere of activity.


One first point worth highlighting as a result of these research activities is that there is no consensus, either nationally or internationally, on which expression best defines the set of these cultural assets.  This problem, incidentally, had already been made quite clear during the seminar held in Fortaleza.  One notices that several expressions have been used, all  equally problematic and oversimplistic from the conceptual standpoint,  the  more widely recognized of which are “Intangible Heritage”, “Immaterial Heritage”, “Traditional and Popular Culture” and, more recently, “Oral Heritage”.  The  first two expressions try to establish the limits of this universe through the institution of a category of heritage opposed to the so-called “material or built heritage”.  By using adjectives such as “immaterial” or “intangible” they intend, in this case, to highlight the importance that the processes of creation and preservation  of knowledge have on its final product (the feast, the dance, the piece of pottery, for example).  Or rather, they try to emphasise that knowledge, the creative process and the model matter more in terms of heritage than their product, although the latter is  doubtlessly its material expression.  The main criticism to these expressions is that they are conducive to disregarding the products of a manifestation and their material conditions of existence.  They do not account, therefore, for the entire complexity of the object they intend to define.


The expression “oral heritage”, in turn, stems  from a similar reasoning, which emphasises, however, the mode of transmission of these cultural manifestations.  It represents a not quite successful attempt at overcoming the conceptual problems contained in the expressions “immaterial” or “intangible heritage”, as well as the reductionisms  to which adjectives such as popular and traditional may lead. In fact, the expression “popular and traditional culture” can be construed as excluding contemporary expressions or as circumscribing this universe to the manifestations of a given social class or social stratum.  In other words, it may lead to a restricted understanding of this heritage, by associating it to stringent criteria of temporality, class and authenticity.


Fully aware of this discussion, and taking into account the fact that they are far from reaching a conclusion, the Committee and GTPI have chosen, in this activity, to comply with article 216 of the Federal Constitution, which has defined  Brazilian cultural heritage as a set of cultural assets, material and intangible in nature,  referring to the action, the memory and the identity of the different groups that form the Brazilian society.  There is no doubt as to the fact that the expressions “intangible heritage” and “cultural asset of an intangible nature” reinforce a false dichotomy between these living cultural assets and the so-called material heritage.  On the other hand, however, by means of this distinction, a set of cultural assets is delimited that, although intrinsically related to a material culture, has not been officially acknowledged as part of the national heritage.


The assessment of the international experiences has shown that the acknowledgment of cultural manifestations termed intangible as heritage assets has brought about a series of recommendations, to a large extent analogous to those on material assets, aimed at their identification, safeguard, conservation and legal protection.  The most recommended actions are the inventory, the registry and documentation, measures of financial support (economic support for actions related to those who hold the knowledge), dissemination of knowledge on those manifestations, and finally the protection of intellectual property.  Insofar as the transmission of traditional knowledge is fundamental for the preservation  and continuity of these manifestations, since 1993 UNESCO has prepared a proposal for a mechanism, based upon the experience of Eastern countries, for the acknowledgement of and the financial support to those who hold this knowledge.  It is recommended that individuals or groups of people be officially declared “Living Human Treasures” and that the State supply financial aid aimed at the transmission of their knowledge to coming generations.  Used more often in countries such as  Japan, Korea, Thailand and The Philippines, this mechanism is being studied by Western countries, and it has already been put into practice in France, through the system of the Maîtres d’Art. It has been decided, however, that at the present stage, the Brazilian State should focus primarily on the identification, the registration and the acknowledgment of these cultural assets nationwide.  Nevertheless, since the steps aimed at heightening the  valuation of and supporting these measures are also fundamental, their development was proposed within the framework of a ministerial programme which, in addition to administrative and financial support to the efforts regarding  identification and registration,  should  secure the means to support cultural manifestations in the most appropriate manner.


The research carried out by GTPI has shown that the main problems that interfere with the continuity and the preservation of the expressions of traditional culture are predatory tourism, the inadequate appropriation of said manifestations by the media, the uniform production of goods resulting from a globalised  economy, and the industrial appropriation of that knowledge and its inappropriate marketing, both nationally as well as internationally.  The latter is harmful when it takes place through  mass production of copies of traditional objects; through  introduction of inappropriate materials or of inadequate forms with a view to quick profit; of the gratuitous appropriation of original patterns or of traditional technological principles.  Specialists estimate that, in view of the economic value of these assets, each country must establish legal mechanisms which allow for providing better protection.  One of the forms recommended is the acknowledgment of traditional and popular culture or of folklore as a specific area within the issue of intellectual property, including its industrial aspects.  The main challenge has been the acknowledgment of the existence of a collective intellectual property, since worldwide legislation concerning copyrights, acknowledges only individual or individualised authorship.  The legal provisions concerning public dominium have emerged as a way out of this impasse, particularly the remunerated modality.  Another possibility which is being discussed is the establishment of a sui generis criterion, whereby the traditional communities would or would not authorise the use of their knowledge or of their expressions by third parties.


This was one of the longest debates within the Committee and the Working Group.  For a long time, they discussed the possibility of including in the proposal for the legal mechanism for the preservation of the intangible heritage provisions concerning the protection of intellectual property.  Amongst other possibilities, the Committee and the Working Group considered the possibility that  acknowledgment of traditional knowledge as part of the Brazilian cultural heritage would allow for  the registration of its patent with the National Institute for Intellectual Property – INPI.  The conclusion reached was, however, that in view of the current stage of the international discussion and the need for more in-depth  consideration of the issue at other governmental levels, it would be both untimely and inappropriate to decide on the matter at this time.  A decision was made in the sense  that it would be more important to start activities regarding identification, inventory, registration and acknowledgement of the nationally relevant intangible heritage, in order to establish mechanisms for the protection and for the resolution of specific issues involved in the use and commercialisation of these products as a second stage.  At any rate, these mechanisms are already being discussed within the Inter-ministerial Group on Intellectual Property – GIPI, which has been operating since 1995, at the Secretariat-General of the Presidency of the Republic, with a view to analysing all legislative proposals pertinent to the protection of collective intellectual property, as well as to proposing alternatives, in view of the Brazilian commitments to international agreements and treaties.  Within GIPI there is a subgroup specifically devoted to  discussing  the problem of the protection of traditional knowledge, which is currently reviewing and proposing alternatives to Bill n. 4.751,  Executive Branch, which establishes provisions on the safeguard of traditional knowledge associated to genetic resources.  This subgroup,  pursuant to  a decision of the Ministry of Culture, shall be now co-ordinated by IPHAN,  also in charge of carrying out studies with a view to the proposal of more specific forms of protection for traditional knowledge, in order to supplement the Registry to be put in place.


Along with these studies and discussions, GIPI has also developed conceptual thought on the different types of cultural assets that make up the universe of the so-called intangible heritage,  gathering them into four basic categories, according to their nature, characteristics and demands for registration, support and the heightening of their valuation.  These categories correspond to the traditional knowledge or to the substract of information and modi faciendi; to festivals and celebrations; to the literary, musical, plastic, scenic or playful forms of expression and to the places or spaces where collective cultural practices are concentrated.

 PROPOSAL FOR A LEGAL INSTRUMENT


The previous studies and discussions allowed for the consolidation of the principles conducive to the proposal for a legal instrument intended for the acknowledgment  and heightening of the  valuation of the intangible heritage.  The first such principle addresses the very nature of this type of asset.  Stemming from cultural processes of social life-building, of forms of survival, of appropriation of natural resources and of relations with the environment, these manifestations have a specific dynamics of transmission, updating and transformation that may not be subject to the usual forms of protection of the cultural heritage.  The intangible heritage does not require “protection” and “conservation” – in the same sense as the founding notions of the practice of preservation of real-estate and non-real estate cultural assets – but rather in the sense of the identification, acknowledgment, ethnographic registration, periodical follow-up, dissemination and support.  In sum, more documentation and follow-up and less intervention.


The second principle, resulting from the first one, is the non-applicability to the intangible heritage of the concept of authenticity, as  is normally the case in the field of preservation.  Thus, the idea of authenticity must be replaced by the idea of historical continuity, identified by means of historical and ethnographic studies indicating the essential characteristics of a manifestation, its preservation throughout time and the tradition to which it is related.  This sense of historical continuity and the acknowledgment of the unique transformation dynamics of intangible assets have led to the proposal for a fundamental action: the periodical follow-up of a manifestation through the assessment of its permanence and the registration of the transformations and interferences along its trajectory.


These basic principles have allowed for the characterisation of the institute of the Registry, not as an instrument of tutelage and safeguard analogous to the institute of inclusion in the heritage, but as an instrument for the acknowledgment and higher valuation of the intangible heritage.  More than an inscription in Public Ledger or the act of granting a title, the Registry shall correspond to the identification and production of knowledge on the cultural asset.  It will be tantamount to documenting, by the most appropriate technical means, the past and the present of the manifestation and of its different versions, making this information widely available to the public, through the use of the resources provided by the new information technologies.  The goal is the preservation of the memory of these cultural assets, for this is the sole possible manner of “preserving them”.


Within this process, however, the State shall not play the role of a mere observer.  Knowledge generating from  these expressions will enable one to identify in a quite accurate manner the most appropriate forms of support for  their continuity.  These forms may range from financial aid to those who hold specific knowledge with a view to its transmission, to  publicising or  facilitating access to raw materials, inter alia.  It is proposed that these supporting efforts be developed within the National Programme of the Intangible Heritage, to be jointly created with the Registry. The programme’s main goal will be to implement, within the Ministry of Culture, a public policy geared to the identification, the inventory and the heghtening of the valuation  of this heritage.


The presidential decree was deemed   the most appropriate legal instrument for formalising  the Registry of the intangible heritage, since it is meant for regulating a constitutional norm, which does not imply restrictions or limits on  property rights or the establishment of obligations for other levels of the public power, except for the Ministry of Culture itself.  The  process for establishing the Registry, analogous to that of the inclusion in the heritage, begins with  administrative procedures for the collection of documents and the evaluation of the cultural relevance of an asset, the final decision being referred to higher levels of decision-making – in casu, the Advisory Council for the Cultural Heritage.  The novelty as compared to the inclusion in the heritage will be the partnership work that will necessarily occur during the process of information-gathering  of these administrative procedures.  Co-ordinated by IPHAN,  which is also in charge of the technical advice on the proposals, the information  procedures will be carried out in partnership with other public and private institutions, always trying to fully utilise the  knowledge already produced and accumulated on these cultural manifestations.


The inscription of an asset in one of the four Ledgers instituted in the proposal for a legal instrument, based upon the categories identified during the research stage , will be the ultimate deed of the process for the Registry.  These ledgers were termed, respectively, the Book of Knowledge - for registering knowledge and modi faciendi deeply rooted in everyday life; the Book of Celebrations – for festivals, rituals and revelry that leave their imprint on collective life,  work,  religiossness,  entertainment and  other practices of social life; the Book of Forms of Expression – for the inscription of literary, musical, plastic, scenic and playful manifestations; and the Book of Places –  for the inscription of spaces such as market-places, fairs, squares and sanctuaries where collective cultural practices are concentrated.  By delimiting the universe of intangible cultural assets through the indication of the contents of the Registry Ledgers, an attempt was made at avoiding stringent and corralling concepts, with the expectation that this comprehensive definition may encourage the process of construction of the concept of intangible heritage, in compliance with the parameters set forth by the Constitution.


The effects of the process for the Registry are multifarious.  Firstly, the public obligation of documenting and following-up the dynamics of registered cultural manifestations is instituted.  Secondly, with the act of inscribing, the acknowledgment of the importance of these assets and the heightenong of their appreciation are promoted, through the granting of the title of Cultural Heritage of Brazil and  the implementation, in partnership with public and private bodies, of promotion and publicity efforts.  Thirdly,  a database in IPHAN  on the assets registered, available to the public, is thereby established; and finally, the transmission and the continuity of the registered manifestations  shall be fostered , by means of the identification of support actions, within the National Programme of the Intangible Heritage.  In addition to these effects, the Registry  will back the implementation of an inventory of cultural reference, which will allow for the mapping of these manifestations throughout the national territory, thus providing data for the development of a national policy  of registration and heightening of  valuations , supported by a sound basis of knowledge.


The regulation and the detailing of the administrative procedures related to the implementation of the Registry  will be carried out through normative instruments approved by the Council for the Cultural Heritage of IPHAN, which will streamline the text of the Decree, and further orient it towards the establishment of essential provisions and ideas.


During the preparation of the draft presidential decree for the creation of the Registry, the Committee and GTPI  consulted with several experts on the matter and received numerous and valuable contributions from members of the Advisory Council for the Cultural Heritage; from the Departments of Protection, Identification and Documentation of IPHAN, through the organisation’s Chief-Attorney, Ms. Sista Souza dos Santos.  Not all ideas and contributions could be incorporated into the final text, and up to the last moment divergences occurred; which only testifies to the richness of the process.  The main divergence, and the most recurrent one, was linked to the definition of which should be the legitimate parties to initiate the process.  Many participants argued for the idea that any citizen might be a legitimate party to request the registration of an intangible cultural asset.  Others, in turn, requested the broadening of the array of institutions listed in the proposal, in order to include municipal instances, so as to eliminate the requirement of regional or national representativeness for cultural entities, and finally the inclusion of ethnic groups as legitimate parties.  It was finally agreed on, so as not to encumber the Advisory Council for the Cultural Heritage with a large number of requests which might often fail to take into account the relevance of the cultural asset within the national scene, that the request for initiation of a process for the Registry should always be collective, the legitimate parties for proposing such initiation being federal, state and local-government cultural institutions, and civil societies and associations.


Far from closing the discussion or exhausting the subject, this effort intends to be a first and important step towards the acknowledgment and the heightening of the valuation of our living cultural manifestations.  It is expected that practice will improve the Registry and that it will pave the way for the creation of other forms and strategies for the preservation of the Brazilian cultural heritage, increasingly integrated to the aims and expectations of society and with a progressively  effective participation of other governmental sectors.

Brasilia, September 1999

Márcia Sant’Anna

Co-ordination Official of the Working Group on the Intangible Heritage

Justification and Final Text

of the Presidential Decree

Brasilia, May 17th, 2000

His Excellency

The President of the Republic,

Fernando Henrique Cardoso

Mr. President,

The inclusion of cultural assets that refer to the different groups of which Brazilian society is formed in the inventory of our cultural heritage represents a historical demand recognized by the Federal Constitution of 1988, in its Article 216.  The constitutional text expanded the concept of Brazilian cultural heritage, acknowledged its double – material and intangible – nature, and established, in addition to the inclusion in the cultural heritage, the registry and the inventory as other forms of safeguard and protection for those assets.  However, twelve years later, the single legal instrument duly regulated on which the public power effectively counts for carrying out this task is still the institute of inclusion in the cultural heritage.  This is a valid, efficient and up-to-date instrument when applied to buildings, works of art and other material assets.  However, this institute is inapplicable, or rather, inadequate for the preservation of assets and manifestations of a procedural and dynamic nature.  In this case, there is no room left  for a restrictive legal protection to preserve those values that justify their acknowledgment as part of the Brazilian cultural heritage, but rather instruments for the identification, heightening of their valuation    and support to foster their permanence.


Thus, I have the honour to submit to the higher consideration of Your Excellency a proposal for the institution and regulation of the Registry of Cultural Assets of an Intangible Nature.  On the occasion when we celebrate the 500th anniversary of the Discovery of Brazil and the congregation of all peoples and cultures that make up the nation, the Registry broadens the possibility for  acknowledgment of the cultural contribution of the different groups whose legacy, to a large extent, is made up of knowledge, forms of expression and modi faciendi and ways of life deeply rooted in everyday life within the communities and transmitted from one generation to another.


In order to  meet the needs incurred by   this justified demand, in March 1998, the Ministry of Culture established the Committee and the Working Group, made up as follows: the former, of Counsellors of the Cultural Heritage, and the latter of members of the Institute for the National Historical and Artistic Heritage, of the National Foundation for Arts and of the Ministry of Culture.  The result of this activity – carried out with the support and participation of several institutions and experts – allowed for  the characterisation of the Registry as an instrument for the acknowledgment and heightening of the valuation particularly geared to the identification and the production of knowledge on this heritage.  More than instituting an inscription in public ledgers or granting titles, the main goal of the instrument is the preservation , through the use of the most appropriate technical resources, of  the egistration of documents of these cultural assets as a reference for the present-day and future public.


The Registry, thus conceived, is an instrument for preservation which neither limits nor hinders the exercise of the right of property and that does not create obligations for other public or private bodies, except for the Ministry of Culture.  Fundamentally, it concerns the establishment of technical and administrative procedures for  identification, documentation and acknowledgment, aimed at complying with a constitutional norm as well as meeting a historical demand.  Thus, it is proposed that the institute of the Registry be created by means of a legal instrument capable of responding promptly to  this urgenct matter.  The Presidential Decree was deemed the best way to provide this response.  In order to impart the necessary administrative and financial structure for the development of the activities conducive to the establishment of the Registry, as well as for the establishment of public policies concerning the identification, inventory and heightening of the valuation  of this heritage.  The same Act proposes the establishment of the National Programme for the Intangible Heritage, to be implemented within the Ministry of Culture and involving all institutions related thereto.


 The Institute for the National Historical and Artistic Heritage – IPHAN and its Advisory Council for the Cultural Heritage will be responsible for the administrative procedures concerning the Registry.  It was decided not to create yet another organisation within the Ministry of Culture and to heighten the appreciation of and to give prestige to existing organisations, which, as  in the case of IPHAN, of the National Foundation for Arts and of the Palmares Cultural Foundation, already have knowledge on the matter.  The Advisory Council was empowered with the decision-making and regulation processes, and   IPHAN will be in charge of carrying out procedures for the Registry,  in partnership with other public and private institutions.  We believe it is needless to underline that the trajectory of both the Council and IPHAN entitle them to carry out these new functions in the most adequate manner.

The ultimate deed of the Registry process will be the inscription of the asset selected in one of the four Ledgers established in this proposal for a Decree:  the Book of Registry of Knowledge, the Book of Registry of Celebrations, the Book of Registry of the Forms of Expression and the Book of Registry  of Sites.  It was decided to delimit the universe of intangible cultural assets by means of the indication of the contents of these Ledgers, and stringent and corralling concepts were rejected.  It is expected that this comprehensive definition will foster the process of construction of the concept of intangible heritage, while evidently safeguarding the parameters set forth by the Constitution.  In this case, Mr. President, our option was in favour of a built knowledge, instead of a given knowledge.   The inscription of an asset in one of the Books of Registry will always have as a reference its relevance for the memory, the identity and the shaping of Brazilian society, as well as its historical continuity, taken here in the best sense of tradition, i.e., of cultural practise constantly reiterated, transformed and updated, preserving for the group concerned a link between present and past.  Therefore, in view of the essentially dynamic character of these assets, an update of the documents regarding the assets inscribed in the Registry is proposed, to be carried out at least every ten years, for the  follow-up of their evolution and for the evaluation of the pertinence of revalidating the title of Cultural Heritage of Brazil.  Should a total transformation have occurred, in terms of the disruption  of the above-mentioned historical continuity, or the disappearance of their essential elements, assets would lose the title, the Registry being maintained solely as a historical reference.

The practical consequences of the Registry will be multiple.  The first one is to institute the public obligation, particularly governmental, of inventorying, documenting, following-up and supporting the dynamics of the cultural manifestations in the Registry, a fundamental mechanism for the preservation of their memory.  The second is the acknowledgment and the heightening of the appreciation of these assets through  granting them   rights to  the title of “Cultural Heritage of Brazil”.  The third is their publicising and promotion, to be carried out by the Ministry of Culture, by public organisations and by citizens.  The National Programme may support all these actions for the Intangible Heritage, within the Ministry of Culture. 

Mr. President, we believe this is the best way to potentiate the large consensus in existence today on the importance of intangible assets for our cultural heritage.  A consensus born in the preaching of Mário de Andrade, Câmara Cascudo, Aloísio Magalhães and so many other leaders and intellectuals.

Furthermore, Mr. President, the preservation of intangible expressions of culture  is currently one of the most important items of the international agenda of cultural organisations.  Several meetings and congresses have been held on the matter during recent years, for this happens to be a worldwide demand as well.  Few countries, however, have been able to institute forms of preservation for the intangible heritage.  Most of them are Asian countries, Western experiences still being few.  Should Brazil institute the Registry, our country may be one of the pioneers in this field.  The  celebration of the 500th anniversary of Brazil seems to be the timeliest occasion for us to accept this further challenge and to  protect a heritage not yet fully honoured, but that has much to say about what we are or may become in a globalised world.

I reiterate to Your Excellency the assurances of my respectful consideration,

FRANCISCO WEFFORT

Minister of Culture

DECREE N. 3.551, AUGUST 4TH 2000

Institutes the  Registry of Cultural Assets of  an Intangible

Nature that are part of the Brazilian cultural heritage, establishes

The  National  Programme  for  the  Intangible Heritage  and 

addresses other matters

THE PRESIDENT OF THE REPUBLIC, empowered by Article 84, numeral IV, and in compliance with the provisions of Article 14 of Law no. 9.649, of May 27th 1998, 


DECREES:


Article 1 – The Registry of cultural assets of an intangible nature that are part of the Brazilian cultural heritage is hereby instituted.


Paragraph 1 – This Registry will be made in one of the following Ledgers:

I – the Book of Knowledge – for  Registry of knowledge and modi faciendi deeply rooted in everyday life;

II – the Book of Celebrations – for festivals, rituals and revelry that leave the imprint of collective life, of work, of religiosity, of entertainment and of other practices of social life;

 III - the Book of Forms of Expression – for the inscription of literary, musical, plastic, scenic and playful  manifestations; 

IV -  the Book of Sites – meant for the inscription of spaces such as market places, fairs, squares and sanctuaries where collective cultural practices are  concentrated.


Paragraph 2 – The inscription in one of the Books of Registry will always refer to the historical continuity of the asset and to its national relevance for the memory, the identity and the shaping of Brazilian society.


Paragraph 3 – Other Books of Registry may be created for the inscription of cultural assets of an intangible nature that are part of the Brazilian cultural heritage and that do not fit within the books defined in the first paragraph of this article.


Article 2 -  The following are legitimate parties for the initiation of the process of the Registry:

I – the Minister of Culture;

II – institutions linked  to the Ministry of Culture

III – State, Municipal and Federal District Secretariats

IV – Civil societies or associations.


Article 3 – Proposals for the registry, accompanied by  technical documentation, will be addressed to the President of the Institute for the National Historical and Artistic Heritage – IPHAN, who will then submit them to the Advisory Council for the Cultural Heritage.


Paragraph 1 – The information and data background  concerning cases for the Registry will be supervised by IPHAN.


Paragraph 2 – The above-mentioned procedure  will include a minute description of the asset to be registered, accompanied by the corresponding documentation, and shall comprise all elements culturally relevant to said asset.


Paragraph 3 – This procedure  may be carried out by other bodies within the Ministry of Culture, by IPHAN units or by public or private bodies having specific knowledge on the matter, in compliance with the regulations to be enacted by the Advisory Council for the Cultural Heritage.


Paragraph 4 – Once this procdure is completed, IPHAN will issue a technical  opinion on the proposal for Registry and will refer the case to the Advisory Council for the Cultural Heritage, for further  deliberations.


Paragraph 5 – The technical opinion mentioned in the previous paragraph will be published in the Official Register  of the Union, for possible comments on the Registry, which should be submitted to the Advisory Council for the Cultural Heritage within up to thirty days, counting from the date of publication.


Article 4 – The process for the cases to be registered, fully completed, and with possible comments, will be referred to the Advisory Council for the Cultural Heritage for decision.


Article 5 – In case of a favourable decision by the Advisory Council for the Cultural Heritage, the asset will be inscribed in the corresponding book and will receive the title of “Cultural Heritage of Brazil” .


Sole Paragraph – The Advisory Council for the Cultural Heritage will be responsible for determining the initiation, when appropriate, of a new Book of Registry, in compliance with the provisions set forth in Paragraph 3 of Article 1 of this Decree.


Article 6 – The Ministry of Culture is responsible for securing the following items regarding the registered assets:

I – documentation by all technical means admitted; IPHAN shall maintain a database with the material produced during the phase of information-gathering  for each case.

II – broad publicity and promotion.


Article 7 – IPHAN shall proceed to the re-assessment of registered cultural assets, at least every ten years, and shall refer such re-assessments to the Advisory Council for the Cultural Heritage for decision as to the revalidation of the title of “Cultural Heritage of Brazil”.


Article 8 – The “National Programme for the Intangible Heritage” is hereby instituted, within the Ministry of Culture, aimed at the implementation of specific policies for carrying out the inventory, reference activities and for heightening the  valuation of  said heritage.


Sole Paragraph – The Ministry of Culture shall establish, within ninety days, the bases for the development of the Programme addressed in this article.


Article 9 – This Decree will enter into force on the date of its publication.


Brasilia, August 4th 2000; 179th of the Independence and 112th of the Republic.

FERNANDO HENRIQUE CARDOSO

Francisco Weffort

1  - Draft Legislation, co-ordinated by Carlos A. Amorim and Márcia Sant’Anna, Institute for the Artistic and Cultural Heritage of Bahia, 1987/89.


2  - Márcia Sant’Anna, (co-ordination official), Célia Corsino, Ana Cláudia Lima e Alves and Ana Gita de Oliveira, from IPHAN; Maria Cecília Londres Fonseca, from the Secretariat for the Heritage, Museums and Plastic Arts, of the Ministry of Culture and Cláudia Márcia Ferreira, from the National Centre for Folklore and Popular Culture of FUNARTE.  At the beginning of the activity, Ana Maria Roland and Sidney Fernandes Solis, both from IPHAN, also participated of the group.


3  - “The Brazilian experience in dealing with issues pertaining to the protection of the immaterial heritage” and “Proposals, experiences and international regulations on the protection of the immaterial cultural heritage”.
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