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Item 13.b of the Provisional Agenda:

Draft amendments to the Operational Directives on the referral option for the Representative List of the Intangible Cultural Heritage of Humanity
	Summary

At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the ‘experience gained in implementing the referral option of the Representative List of the Intangible Cultural Heritage of Humanity’. At its seventh session, the Committee decided to continue that reflection at its eighth session and to examine draft amendments to the Operational Directives on this topic. The present document offers elements to inform such reflection as well as possible draft amendments. 

Decision required: paragraph 9


1. At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the experience gained in implementing the referral option for the Representative List and report on it to the following session of the General Assembly (Resolution 4.GA 5). Such a reflection began at its seventh session (Document ITH/12/7.COM 13.a), at which time the Committee:
a. requested the Subsidiary Body ‘to make a limited and coherent use of referral so that it is only applied to cases concerning the lack of technical detail’ (Decision 7.COM 11);
b. decided to continue its reflection at the present session;
c. invited the Subsidiary Body to address this topic in its 2013 report to the Committee;
d. decided to examine draft amendments to the Operational Directives; and 
e. requested the Secretariat to propose such amendments, reflecting its debates 
(Decision 7.COM 13.a).
2. In its report to the Committee on its evaluation of nominations to the Representative List (Document ITH/12/7.COM/11), the 2012 Subsidiary Body provided a brief history of how the referral option came to be part of the Operational Directives and how it had been applied (paragraphs 61-80). During the Committee’s debates at its seventh session concerning items 11 and 13.a, a number of points were raised. Several States pointed to the flexibility that the referral option afforded to the Subsidiary Body to be able to identify deficiencies in a nomination without having to provide an unfavourable recommendation that was often perceived by the submitting State and communities concerned as a rejection. A number of States remarked upon the difficulty of distinguishing when a referral was justified rather than a recommendation not to inscribe, since in both cases it was a question of the sufficiency of information in the nomination. What was the threshold between ‘lack of technical detail’ and a State not having demonstrated that a criterion was satisfied, they asked. Members generally concurred that the referral option was not intended to function as a ‘polite no’ when one or more criteria were not satisfied.

3. Several States recalled that no referral option was available for the Urgent Safeguarding List, and questioned the wisdom of having different procedures for the two Lists. In their view, deletion of paragraph 37 of the Operational Directives (prohibiting the resubmission of a file not inscribed on the Representative List until four years have passed) and elimination of the referral option would put both Lists on an equal footing, and the Directives should therefore be amended along those lines.
4. The 2013 cycle is the third year that the referral option has been available to the Subsidiary Body; in 2009 and 2010 the Subsidiary Body had to choose between a recommendation to inscribe and a recommendation not to inscribe. The overall trends are apparent from the table below, showing the proportion of files evaluated that received each recommendation:
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5. A comparison of the last three cycles when the referral option has been available is informative. In the sixth session of the Committee in 2011, 26 files were recommended for referral by the Subsidiary Body of 49 files it evaluated (53%). When these files were examined by the Committee, 18 were referred and 1 was inscribed by the Committee; 7 were withdrawn before examination. In that cycle, 5 files were not recommended for inscription (10%), of which 1 was referred by the Committee and 4 were withdrawn before examination. It should be recalled that 9 files were referred because of information lacking for a single criterion, R.5; the others all had insufficiencies in multiple criteria. In the seventh session of the Committee in 2012, 16 files were recommended for referral by the Subsidiary Body of 36 files it evaluated (44%). When these files were examined by the Committee, 5 were referred and 8 were inscribed; 3 were withdrawn before examination. In that cycle, a single file was not recommended for inscription (3%) and was withdrawn. In the 2013 cycle, the Consultative Body evaluated 31 files, recommending referral in a single case (3%) and not recommending inscription in 7 cases (23%).
6. Decision 7.COM 11 asked the 2013 Subsidiary Body to limit the use of referral to cases concerning the lack of technical detail, and Decision 7.COM 13.a asked it to address remarks on this topic to the Committee. The Subsidiary Body adhered to the invitation of the Committee and reserved the referral option for a single case. In so doing, it returned to an approval rate of 74%, between the 2009 cycle (68%) and 2010 cycle (87%) and substantially higher than the approval rates for 2011 (37%) and 2012 (49%). As it notes in its report (Document ITH/13/8.COM 8), this was achieved in part by its practice of using flexibility in its evaluation, particularly as regards criteria R.2 and R.5.
7. Members of the Subsidiary Body were not unanimous regarding the referral option. Some advocated elimination of the referral option and the four-year prohibition, leaving a simple choice between recommending to inscribe a file or recommending not to inscribe it. Questions of a technical nature could be dealt with by the Secretariat, several suggested, leaving the Subsidiary Body a simpler binary choice. Some proposed to retain the referral option and to complement it with a procedure to inscribe elements whose nominations had weaknesses in one or two criteria, on condition that the State Party reported in three years’ time on how it had remedied the insufficiencies. Others responded that this did not seem to conform to the requirement that an element satisfy all of the criteria before being inscribed. As with the preceding suggestion to ask the Secretariat to expand the scope of its own treatment before files reached the Subsidiary Body, several members observed that this suggestion would increase the work of the Secretariat that is already hard-pressed to meet its responsibilities. In the end, the Body did not attain a broad consensus around any of the suggestions put forward by its several members.
8. The draft decision below offers two options for the Committee’s consideration. Option A would leave the Operational Directives unchanged at this time, retaining the referral option; the Committee’s request to the Subsidiary Body to ‘make a limited and coherent use of referral so that it is only applied to cases concerning the lack of technical detail’ (Decision 7.COM 11) remains in effect. Option B and the amended Operational Directives annexed to it reflect the suggestion put forward by a number of States during the Committee’s seventh session to amend the Operational Directives so as to remove the obligatory four-year waiting period for the resubmission of files to the Representative List in case of a decision not to inscribe, and simultaneously remove the option of referral. Elimination of the four-year waiting period would enable the submitting State to resubmit its nomination at the next deadline, as is the case for the Urgent Safeguarding List as well as for nominations to the Representative List that are withdrawn after an unfavourable recommendation. 
9. The Committee may wish to adopt the following decision:
DRAFT DECISION 8.COM 13.b
The Committee,

1. Having examined Document ITH/13/8.COM/13.b,

2. Recalling paragraphs 35 to 37 of the Operational Directives,

3. Further recalling Resolution 4.GA 5 and Decision 7.COM 13.a, 

4. Noting the experience gained since 2010 in implementing the referral option for nominations to the Representative List of the Intangible Cultural Heritage of Humanity,

5. [Option A] Decides to continue its reflection on the experience gained in implementing the referral option at its eighth session and invites the Subsidiary Body to address this issue in its 2014 report to the Committee.
6. [Option B] Recommends to the General Assembly to revise the Operational Directives for the implementation of the Convention, as annexed to this decision.

ANNEX

	
	Operational directives
	
	Proposed amendments

	I.9
	Examination of files by the Committee
	I.5
	No change.

	35.
	After examination, the Committee decides whether or not an element shall be inscribed on the List of Intangible Cultural Heritage in Need of Urgent Safeguarding, whether or not an element shall be inscribed on the Representative List of the Intangible Cultural Heritage of Humanity or whether the nomination shall be referred to the submitting State for further information, whether or not a programme, project or activity shall be selected as best safeguarding practice, or whether or not an International Assistance request greater than US$25,000 shall be approved.
	35.
	After examination, the Committee decides whether or not an element shall be inscribed on the List of Intangible Cultural Heritage in Need of Urgent Safeguarding, whether or not an element shall be inscribed on the Representative List of the Intangible Cultural Heritage of Humanity or whether the nomination shall be referred to the submitting State for further information, whether or not a programme, project or activity shall be selected as best safeguarding practice, or whether or not an International Assistance request greater than US$25,000 shall be approved.

	36.
	Nominations for the Representative List of the Intangible Cultural Heritage of Humanity that the Committee decides to refer to the submitting State for additional information may be resubmitted to the Committee for examination during a following cycle, after having been updated and supplemented.
	36.
	Nominations for the Representative List of the Intangible Cultural Heritage of Humanity that the Committee decides to refer to the submitting State for additional information may be resubmitted to the Committee for examination during a following cycle, after having been updated and supplemented.

	37.
	If the Committee decides that an element should not be inscribed on the Representative List of the Intangible Cultural Heritage of Humanity, the nomination may not be resubmitted to the Committee for inscription on this List, before four years have passed.
	37.
	If the Committee decides that an element should not be inscribed on the Representative List of the Intangible Cultural Heritage of Humanity, the nomination may not be resubmitted to the Committee for inscription on this List, before four years have passed.



