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Reflection on the referral option for the Representative List of the 
Intangible Cultural Heritage of Humanity
	Summary

At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the ‘experience gained in implementing the referral option of the Representative List of the Intangible Cultural Heritage of Humanity’. At its eighth session, the Committee decided to continue that reflection at its ninth session. The present document offers elements for such a reflection and proposes a revision of the Operational Directives.
Decision required: paragraph 11


1. At its fourth session in June 2012, the General Assembly requested that the Committee begin a process of reflection on the experience gained in implementing the referral option for the Representative List and report on it to the following session of the General Assembly (Resolution 4.GA 5). Such a reflection began at its seventh session (Document ITH/12/7.COM 13.a) and continued at its eighth session (Document ITH/13/8.COM 13.b).
2. During its debates at its eighth session, the Committee considered two options, one of which proposed no changes to the Operational Directives, with Decision 7.COM 11 remaining in effect, requesting the Subsidiary Body to continue making limited and coherent use of referral so that it is only applied to cases concerning the lack of technical detail. The second option considered by the Committee recommended revisions to the Operational Directives that would delete the referral option together with paragraph 37 of the Directives, which prohibits the resubmission of a file for the Representative List within four years following a decision not to inscribe. Elimination of the four-year waiting period would enable a submitting State to resubmit its nomination at the next deadline, as is the case for the Urgent Safeguarding List. 

3. Several Members were in favour of retaining the referral option, while emphasizing that one of the purposes of referral was to mitigate the disappointment of both communities and the submitting States. Although the Subsidiary Body and Committee have been diligent in emphasizing that their decisions are based only on the nomination file and not on the underlying element, the communities concerned may misunderstand that it is the element itself that is being examined rather than the sufficiency of the information within the nomination file. Members were also inclined to consider the referral option as a softer and easier way of saying ‘no’ when examining a nomination, be it based on a lack of technical details or on a more general lack of essential information. The Committee members suggested that the referral option would encourage the resubmission of an improved nomination. Members cautioned that a referral should not, however, be understood as implying that the element would automatically be inscribed when the nomination was revised and resubmitted. There was nevertheless substantial support expressed for the idea of relying more on referral and even eliminating the option of non-inscription.

4. Numerous members underlined that the Committee had not clearly defined the ‘lack of technical detail’ referred to in its Decision 7.COM 11, which opened the door to differing interpretations both in the Subsidiary Body and in the Committee. They also recalled that the Secretariat is charged to verify that all technical requirements are met before presenting a file to the Body and Committee, and there was thus the possibility of confusion between the technical requirements verified by the Secretariat and the ‘technical detail’ whose lack was identified by the Subsidiary Body. Although there was broad support for eliminating the four-year waiting period in the case of non-inscription, some members were hesitant to move forward with that revision while the difference remained unclear concerning the basis for a decision to refer versus a decision not to inscribe. Others held that the possibility of non-inscription needs to be retained for hypothetical situations such as where a nomination clearly demonstrates that the element does not respond to the Convention’s definition of intangible cultural heritage (criterion R.1). 
5. After lengthy debates on this issue, the Committee decided not to recommend revisions to the Operational Directives at that time but ‘to continue its reflection on the experience gained in implementing the referral option at its ninth session and invite[d] the Subsidiary Body to address this issue in its 2014 report to the Committee’ (Decision 8.COM 13.b).
6. The 2014 cycle is the fourth year that the referral option has been available to the Subsidiary Body; in 2009 and 2010 the Subsidiary Body had to choose between a recommendation to inscribe and a recommendation not to inscribe. The overall trends are apparent from the chart below, showing the proportion of files evaluated that received each recommendation from the Body. In the 2011 and 2012 cycles, the Subsidiary Body offered few recommendations not to inscribe. For the 2013 cycle, in the wake of the Committee’s decision ‘to make a limited and coherent use of referral so that it is only applied to cases concerning the lack of technical detail’ (Decision 7.COM 11), only one file was recommended for referral and seven were not recommended for inscription. For the 2014 cycle, the Subsidiary Body was slightly less inclined than its predecessor to recommend inscription and slightly less inclined to recommend non-inscription, but six times more inclined to recommend referral.
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7. The chart also shows the percentage of files withdrawn, whether after a recommendation not to inscribe or after a recommendation to refer. It should be noted that the Committee has never decided not to inscribe an element on the Representative List; in every case where the Subsidiary Body recommended against inscription, the file was either withdrawn before examination by the Committee (63 files), or the Committee decided after examination to inscribe the element (3 files) or to refer the nomination (2 files).
8. As the Subsidiary Body points out in its 2014 report (Document ITH/14/9.COM/10), the existence of two alternatives to a favourable recommendation often gave rise to lengthy debates during its evaluations. In most cases, the Body could easily reach consensus whether a criterion was satisfied or not – ‘yes’ or ‘not yes’. Where the submitting State had adequately demonstrated that a criterion was satisfied, it was easy for members to agree on a ‘yes’. However, even if the consensus was clearly ‘not yes’, distinguishing those cases that in the Body’s view ought to be referred from those that ought not to be inscribed proved to be much more difficult and demanded substantial expenditure of time. Like its predecessors, the 2014 Subsidiary Body emphasized that it could not evaluate the element behind the nomination but could only evaluate the documentary record submitted by the State Party. After concluding that the nomination did not include adequate information to demonstrate that a criterion was satisfied, the Subsidiary Body encountered great difficulty determining whether this insufficiency should be characterized as a lack of technical detail warranting a referral or a lack of substantive information warranting a recommendation not to inscribe.
9. The Subsidiary Body emphasized in its deliberations – as had its predecessors and the Committee itself – that when a nomination was not convincing it felt a double duty. First was to encourage the State Party to resubmit a revised and substantially improved nomination, and second was to inform the State Party of the deficiencies it had found in order that the revised nomination could more effectively demonstrate that all criteria were satisfied. In that spirit, it would have preferred to focus its attention on providing the fullest and most useful feedback to the submitting State rather than on trying to distinguish between a ‘no’ and a ‘refer’. Given that a recommendation not to inscribe provokes strong feelings of disappointment within the State and communities concerned, sometimes resulting in the abandonment of the nomination rather than its revision and resubmission, the Body members consequently concluded that the referral option should be the sole alternative to inscription of an element. They also underlined that the four-year waiting period in the case of non-inscription is unnecessary and should be eliminated in any case, as it creates needless tension for the submitting States and the concerned communities.
10. The draft decision below reflects the suggestion, put forward during the Committee’s eighth session and echoed by the members of the Subsidiary Body, that the Operational Directives be revised to provide for a decision either to inscribe an element on the Representative List or to refer the nomination to the submitting State. The obligatory four-year waiting period in case of a decision not to inscribe would no longer be applicable and could therefore be eliminated. Given that nominations to both the Representative List and Urgent Safeguarding List are now to be evaluated by a single Evaluation Body, it would seem appropriate that the procedures for the two be aligned.
11. The Committee may wish to adopt the following decision:

DRAFT DECISION 9.COM 13.c
The Committee,
1. Having examined document ITH/14/9.COM/13.c,
2. Recalling paragraphs 35, 36 and 37 of the Operational Directives,

3. Further recalling Resolution 4.GA 5 and Decisions 7.COM 13.a and 8.COM 13.b, 

4. Noting the experience gained since 2010 in implementing the referral option for nominations to the Representative List of the Intangible Cultural Heritage of Humanity,
5. Further noting the difficulty experienced by the Subsidiary Body in implementing the referral option in 2014 and selecting between recommending that an element not be inscribed and recommending that the nomination be referred,
6. Decides to propose that the General Assembly revise the Operational Directives to provide that after examination of nominations to the List of Intangible Cultural Heritage in Need of Urgent Safeguarding and the Representative List of the Intangible Cultural Heritage of Humanity, the Committee decides whether to inscribe an element on the respective List or whether the nomination should be referred to the submitting State;
7. Further decides that the revision of the Operational Directives should include the deletion of paragraph 37 concerning nominations to the Representative List of the Intangible Cultural Heritage of Humanity that are not recommended for inscription;
8. Emphasizes that a decision by the Committee to refer a nomination to the submitting State should in no way be understood to imply or guarantee that the element will be inscribed in the future, and further emphasizes that any subsequent resubmission must demonstrate that the criteria for inscription are fully satisfied;
9. Requests the Secretariat to propose a draft text of amendments to the Operational Directives accordingly concerning the points in the present decision and reflecting its debates during the present session, for examination by the Committee at its tenth session.

